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CORAMt •

^§g\§eoi. i.s-|ydxxt cfe'l;'- n.e ^6r'i j •
THE HON'BLE MR, P.K. i^RW, VICE CH^IBmN(J)

a'' :^o ovK.o.4a.:.':> •? i-w
the H0N»BLE MR. B.N. DHDU^IYAL, AD^NISTBATIVE MEMBER

'h'if hs:{^r^ ^a:"- • . ^
!• I^ether Reporters of local papers may be allowed to

, - :Fs •a^ .t-' 5;s;c;'-,

id, by, Hon« ble Mr• p .»• Kartha^

Thtre are 64 applicants in all in these .
• • • , T'

•"•Hi.

applications^^ They have worked for different periods
n.^ i:-rs-c>sK DXy '̂̂ 15 ®rfT _ • • •

in the Delhi Milk Sct^aie (hereinafter referred to as
ixis {iix>;:ux&^ i.l-^S'Qjs^'&S^-i^ ':}•($Xi^t-Z -h'J , .

*OMS*)as Mates/Badli Workers/Casual Labourers* As the

issues raised in the present applications are identical#

it is proposed to deal with thera in a common judgment'^

2. The applicants have prayed that as they have \Mrked

for not less than 3 months in regular vnork of the
Mi a«6i,S '¥lS '.d \ ^

respondents ,Z.they be directed to transfer to the

regular establishment of the DMS, that they be directed

to implement the judgment of this Tribunal dated 21^JO!il987
i.-jul "ii.iirXr •••£••;•;•:-!;. •• i-.- ^ . • , ,,

in OA i059/87 (DMS Esployees union Vs^ Union of India €.
Cff: . ' ' ' '''

Others) and that the respond^ts be directed to treat the
?m'sa::3;j SSy;T;r fid; ' aO S'-^.t -A'-S t :. •

days on wliich they "were not allowed to join their work

vdthout any notice and valid orders as on duty for all

Ov^
purposes*

im '\:s%.i -i'ltmiim • . • •
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3. It may be racalled that th» DUIS iii|>l8)yee8
. ,, •'H-

.AfW ^.,kJ

Union had filed in this Tribunal 0A~i059/89, which

was disposed ©f by, Jydgpaent dated" 21;i'10»1987• in

the said application, th®y had prayed that th©

• daily paidtffiatfe'̂ ^dii ^v(pbt>k@¥s b# brought ov®r to
, j .

'"•. i;;' "I %ife

1'' . •• ••' •.'r

••^^uMr ^tab5isis^ni;'ay''tH^'t they'b®

allowan9#S;,^©tp'̂ _ ©n par with Group «D« •s^l©y«es^

' ' Th^ ©f by j»dgp^t •

. d«t«d ;2i^'10fsl%7t th® ®p@rativ® part of K^ich
rK ll'-i 'i '-.c rrSi ?? ?¥:;";•

, reads as follows:-

"(a) th® respondents should accord to the

daily rated Mates(Badli workers) }dio
.3d^ eA • n-iS i.!-'.s '

a^e eoncededly performing the same

<^uties as regular .class IV Matess the
;f?csyiai&c s ••:;, j'-erij .;.»:k v.:\ :>£ .

' ' ~ . .s®®® salary and conditions of service
b&i'&•' smfi+ ' •.

other than regular appointment, as are
•wlj 'tiO •'S/;!; cv'v: /{" /:jK ^v-i '

being r^%i^d by th© regular class Iv

Mates fron the dates ©f their appointment

as Badli werkeii®

i.; v:;-v .•'\ :jr''K > '.': «iV."'.''is i i"f•••^1 •
(b) These daily rated Stetes who have actually

. -rti'A:. •? ••;
I -

worked for not less than 24D days in ;^iiy
•.7

period of 12 aorsths should be transferred

. "to the regular establishioent vdth effect

from the first day ©f the fflsnth imaBdiately

,following the mh ffionths of tl» said'

^ ^ ' period. The gap if any in their
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eB|)loy!sent substquehl 1© det« of such

b« t^e^ted as leave
js'-STj^fansxt t

;5-.i?>T tj;oT? ,k;«$iau.3xi.<witfeorei^i;h@utv^^afvas U

= Sup.mumeraxy posts in
•t'rv:aSQ&Z

:i3f ^i.;ij- i;d a rsiguiar e®t®bM^hfl»nt may be created if
inijavf^q O'lib'iiCi-gp'i 'I!£.•:>x-r- •:p& jga <;^o .

.•a<m :-ii-b 'iti a?,;;.' vbs

orders

©f

•;* •;•?"»:! •>• -n- -••' • " •»•. — ••• -•'•.• -.• •••

sslaryu ®tc*t within a period ©f four eontt^
&IIM' Vsjdi' jSttif i;,l •S'HI' ^-t%J xl'X •' 4'C '"^from tl^ date of communication of this orderss"

. !>«$ m b-^-X'husU4, Ther® was anotl^r round of litigation before the
_ .v»YC«^» ha:n.Qk:ts^-m& «8svrs M:
Tribunal ©n the ss®e issue in Oft 37/1988 {Shri Praasod

: Others Vs^ union @f India S. Others)]^ The

appllcdr^s who had «®rk^ as daily paid Mates

3& si:ffB»l£aas ^for periods ranging from Mareh 1987 to October, 1987 had

alleged that th©y had not b@©n allowed to work by verbal

orqers issued by the respondents^ They had prayed that

should b& allo^Red to vi»rk and^regularisedin the
•^ZWf/ '̂ ;f'\\'di^,:i, S-crij^-A-v^ i-'-) •sm ma that they should be paid the sam® salary and

anewfsnces as in th® case ©f regular e^loyeesg-' The /
. ..' • 'applica '̂lon '̂ s disposed of by Judgment dated ;

,..c. t©'" Wiich one of us (Shri P$K..Kartha) was af

j,dg.nents reads . -

due or 'dies non*

/.
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•t undtxi.
,;> ;•»; '-i-;s- - •' '̂ '

or th*^s«. wo art of tho opinion that tho

;r; A.t^tha zogular •stabllshmant from lit Novaabar.
offAhair naaas froB tha rolls

tbf raspolBants amointad to
ratranehBiot undar Saction 2(00) of tha Industrial

I pisputas Act and was in violation of Saction 25 F
7.thassof* In tha circumstances of tha casa, wa

do not pass any ordar regarding payment of back
w»ges;« The intervening period should be treated
as leave with or without pay as due or dies non,
as the case nwy be« Supemunerary postFTn tKa
jegular establish»ant may be created, if necessaryft
!?• con)ly with the above

j • period of three months froa thedate of i^eeipt of this order* There will be no
order as to costs."

The case of the applicants is that they az»

Similarly situated like the «pplicants in OA 1059/87 and
o;:':v on-oz --('• /

0^ 37/88, mentioned above^

6fi After the filing of these ippplications, some other

employees similarly situated moved Misc^^ Petitions

with a prayer for if^>leading ttem as applicants as

mentioned below:-
..v , ;• -V - ''Ac fiW'vi 'i'O?' V'^ '

,;c

'' :V

U) in Ok 1091/e6 W mil6W9Q IMS tLUi M*k^

i^pleadmint of lioh^ ^ ^9 m applicant^

F «nd ^/9D w»t»
...

filed for i^pleadmtnt of S^i Balwan Singh/and

Shri Rajiithwar Shah as apj^iicantsir

(3) in OA 1^^88Np>25^^ was filed for!

^l*ad»nt of Virdhi Chand ^s appllcaiit|
' • -A "v.* ^

• s

iv-'

i

7i

/ • ^ V:
* •
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; ;:.l 2:-:'^' ' " 'The Ifoz^s^id M^l ar* ;aliovM^^ the petitioners therein

through the records of these

0- ic: •/ and ittV^ cbnsj^^ The respondents

- IV rt l s: ' havr>^se^ ^^eliiiinary objection i

applications are not

, r;i>ivox.3 .di natoa^a^ of tjfie^^ this Tribinal m

/ "" " and Tfele Conanunlcation

««p»« iH^i99d(3rmto4TAi4^
V i:r^h6h"'bn^:^wl0^

^-In''̂ mawli«y»s'caseV one of the questions

•" by'̂ Ke"Larger B»n^^ a Central

' ^ ' • "^liirhniiirit employee who is a vnorkman has two remedies
opeh to him, namely, to approach the Central Administrative

"^i&ufiai 'br'̂ ihe Tribunal and whether it is open
1,. ^ cl^se his remedy. The Tribunal, inter alia.

sri applicant seeking a relief under the V

' " ' P»visioni5 of the Industrial Disputes Ac 1947, must
^^^inariiy exhaust ihe remedies available under that

-r'lo. h'C. •:?. ? .""i"'-.- ' •;•-.• i i'". 3 •'•• • ' ' - -'" - ••• -v;'.. t., .'

s

.u v ,v. U'.:" ;•;;.? .r?:j . i
" ' 9^ In Padmavalleyis case, the Tribunal, however, 1

dSserv^ iMt alternatiye res^dy cannot be pleaded as !a
bar to the exercise of jurisdiction under Article 226

/
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. is Violation

of Article 14 of the Const^tutiw where

there is a statuto^ yi,ol,atioi>,; In such case, it is

open to the en^^ee tq ^ipl^j^-n of Article 14

^ ^ violation and

v'l-thou^ apprpac|^^ Tribunal
^ '-{{ < ; c? 'J."'--;,;,. . :

A'-,UU7..i;r

of the Industrial Disp^esJet, ,ISHPs '̂ n. this contejrt,

7 reference may be mde to^^^-R 31 to ;a9 of the judgment-,
•r/lt a -.r't - - - »

10, It follows objection

raised by the respondents would be valid and tenable

only in cases and situations, whei^. iThgr!? is no plea of

for adjudicaUon of rights vested,ur^ftr the provisions

violation of Article 14 of i^e or statutory

violation by the authorities concerned^

In applications before us, is allegation

of statutory violation as well as viQlation of

Article 14 of the Constitution, as will,be discussed '

hereinafte:^ Jn view of this, we see no force 6r merit

in the preliminary objection raised ^

12. The applicants before us were rwruited after
• . ' I

getting their names sponsored J>y the En^jloyment Exchange.
.. ... .., •-'' ] • ,-i..•;}••.• T .r'V ' V •:i'- .;. ^1'; ...Qs^' • • ' - .

Their service is governed by the -terms apd conditions of

i\. - ;.A •/;>:= :\. -r^yv -•- V;; --i"- J • c'^ iz::i
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•raployment and hours of work etc. specified in the
•'vi; o-v-v byv-a- vi •:• ?: - i.

Certified Standing Orders for the eiqployees of the

DMS under the Industrial Eoployment (Standing Orders)

Act, 1946, by the certifying officer and Deputy
' >-rij '•••c i;'r^ ..V;'- . •

Chief Labour Commissioner (Central) • The applicants
v:> 0 c'l; -.n'l' • • ' •

have also invoked the provisions of Article 14 of

the Constitution to the extent that they ar& seeking

the benefit of the judgment of the Tribunal dated

2U10.1987 in oA 105^87 and the judgment dated iO,S!!;i989 t
A\>1 ••;! I'frvu.jfc 4'V^;'j ••?-V; .f4 S^CiV-s ... -V i;,

in OA 37/1988* Therefore, in our opinion, it will be

open to them to seek relief from the Tribunal without
:;.-ft.l'-4; :v i. 'iAi -JT e<3 V • j
first^nocking at the doors of the'Industrial Tribunal.

12* The workers of the DMS have been classified under

i;I cait'JiQ'-iisi if>B -i i'v-Rtai .sr-v o: •ivu7 , (I
the Certified Standing Orders as (a) Casual (b) Badli and ^

,^.01 'mt '.^r. • .
(c) ~ Apprentice. A casual worker has been definedJto i

•' -u' 'U .'nv • ^ j
wean/^ worker whd is employed on work of a casual or

occasional nature or to fill posts in regular work,
• //irt.? act- r.?; . V-

provided that a casual worker after continuously )

/

working for 3 months in regular work shall be transferred

to regular establishment governed by the Fundamental

and Supplementary Rules. *Badli* means a worker is
isikl i ;:5 'u::.: • v.. o}. 's.''yi .•••••- :^.^• i/ ; '

employed for the purpose of working in place of re^lar
Vo. i-q \:,nib.iv ^•• :.: ' :1 i'.-,:-. • :T ^

employees who are temporarily absent. A Badli worker
9--y cmzz'y ;•;•:• bv^i• .eiOO'v^t -.v/'. .v^ £•'?;.•-• A

. •-'•••4.') • • • •
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who has actually worked for not less than 2-40 days In

any period of 12 months shall be transferred to

re^lar establishment governed by the Fundamental

and Supplementary Rules. These are the salient

provisions of the Certified Standing Orders of the
•; •• .J

DMS relevant in the present context.

13, In the first case of DMS Enf^loyees Union

;iG c

:::V' r'ilX

(OA 1059/87) decided on 21.10^1987 it was held that

those Daily Rated Mates who have actually worked for

not less than 240 days in any period of 12 months

should be transferred to the regular establishment
i:,;: • H r;Ci'i,:-';j e vfl;

' ^ : with effect from the first day of the iDonth immediately
'lobnu bsIS.n-iA srfi r^ wv .ru • .::,v

following the 12th month of the said period^ In the
fens (d} ui. :v; .rv"

second case of Shri pramod Kumar and Others (OA 37/1988)

decided on i0«6«1969« it was held that the a^^llcants

therein shall be deemed to have been transferred to the

regular establishment from 1st November, 1987 and that

the striking off of their names fwrn the roixs oi Workman

of the respondents amounted to retreDchraent under / I.

Section 2(00) of the Industrial Disputes Act, 1947 ;

and was in violation of Section 25 F thereof. The

Tribinal did not pass any order regarding payment ^

back wages* The intervening period was directed to be
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treated as leave with or without pay as due or dies non.

as the case may be* It was further directed that

-A..- 'subiiWiijfharAi^'*"rv^

I ••! '

•"" ;'"v Vii! 0:-U- ;>t 1 , . f-; ;• ,i , '• i . .V . • /• '•'• -•• •'* v' ' ^ "••

supetnunerary post in the regular establishment may

be created, if necessary.
/ ^ , . , , . , ^ •, •

? V'X'ii •!•'•;, . •,-.'X X s, ' « I. I , • j V14, The applicants before us have contended that they

have mrked for over 240 days from the respective dates

' oi their appointmsnt as Daily Paid Mates. They have
computed this figure after talcing into account the

•la ^Ki? io^c=-'V: 'Sundays and hoUdays. . On the other hand, the lespondWs

have contended that the applicants have not worked for

a period of 240 days in any period of 12 months. Their
;7Vc»1 D.v^4i'Svl" ~x; ^6i .colnoputation does not take into account Sundays and

oriivGcl »;ir ,-:f /--XT! :on^2.r ^holidays. This aspect of the matter was considered
ooL:-y':i vci: ni -'-yn -AjI .Pramod Kumar's case in which it was held that the r,

Sundays and holidays should also be included for the
c' -IsiXal j-v' 3=Oi-;t.f4 ^ ''-•purpose of confuting the period of 240 days in a year,

: I i; 3\i ocxi i ^
In this contejft, reliance was placed on the judgment

T. i ti 1 ^ c'Lthe Supreme Court in HJ). Singh Vs. Reserve Bank of India,
-Si":.? •';}'::0 -i:q i;>-7-.os'.;:1985 SCC(L8.S) 975, We reiterate the same view,

v ,/•ov':v;v:-:-" • /
15, The respondents have not produced before us any

.li VrQ ,ut.: i 't© .'•-.'vN.r
record to show how the applicants could be treated as

Badli 0torkers and in who^ place they occupied the post

on which they were appointed.
0^
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16* In "the conspectus of the facts and circumstances

of the case and follovdng the judgmwts of this Tribunal

in DMS Enployees Union Vs. Union of In|iia &Others

(CA 1059/87) decided on 21.10a?®?: and Pramod Kumar &

Others Vs% Union of India 8. Others (OA. 37/88) decided on

10.8,19e9, these applications are disposed of with the
• •• • •"T • -• ' ' •' •' 5'- •"

following orders and directions:-

(i) tfe hold that the termination of the services of

the applicants is not legally tenable apd the same is

set aside and quashed*

(H) The applicants shall be deemBd to have been

transferred to the regular establishn^nit after having

i . :

r. . ' .iiu - V

. .4 -V .-s. •> •
•vi. r.-ti J

worked for not less than 240 days in any period of

12 sionthsr^ For the purpose of coofjuting the period

of 240 days in a year, Sundays and other paid holidays

should also be included,

(iii) In the circumstances of the case, we do not pass

any order regarding payment of back wiacfes^o the

applicar^s* However, the intervening pi^riod should be

treated as leave with or without pay as due or

dies non.as the case may be«

• ;.>

'--i'

-i.
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(iv) Supemuoftrary posts in the regular ostablishment

may be created, if necessary,

(v) The respondents shall coiqply with the above

directions within a period of 3 nonths from the date

of receipt of this orde»«

There will be no order as to «>stsr«

Let a copy of this order be placed in case files

bearing No^ 948/86, 0^ 1091/88 , 0^ 1031/88 and

0^ 1302/88fS ^

(B.N. DWUNDIYAl]
aiEMBER (A)

(P.K. W^THA
VICE J)


