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There are 64 applicants in a11 in these 1 T‘ o
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applications’ They have worked for diffarent periods .

saddoon Breon® glaodd s bl copan wl (23 ' _-‘,
in the Delhi Milk Schame (hereinafter referred to as- |, »

gt fgmadicer EETemlearild Dersl (LLRD2 ' |
'DMS')as Mates/Badli workers/casual LabOurers. As the |
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:I.ssues raised in the present applications are :ldentical, »4"
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'l‘he appl.icants have prayed that as they have w%rked
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responderrts .Lthey be da.rected to transfer to the

regular establishment of the DMS, that they be duected |
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‘3. It may be mcalled that the DMS anployoes

Union hed filed in this Iribmal oA"J.osg/w, which

/
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A-was di;pésed of bY jud@@m dawd 21"10 1987. n
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“ the sa:l.d application, thay had‘y prayod that the
"dauy paid. mtes/faaan mxkers be bmught over to

L regular estal;lisﬁinent and that they be paid salary,

allowances £ _e - onh par with Group Dt omloyees»

;g_ati"‘n wags disposed of by judgment -

' dated 2.1{ .1050.1987, th@ @pezetive part of which
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" '(a) Ihe respondents should accord to the
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daily rated z;iatos(Badli workers) who‘ |
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e wi wietisaliage e “duties as ;:egula;c;fars:s_ IV Mates, the
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RS TR M : ‘ b other than regular appointment, as are
; ,_,: il nk o8 beiné ;;;eived by %h@‘r@gular class Iv |
L’ e S Mates from thaA datefscf} 'their appointmenrt
Bt = (b) " mésfc daf'uy iirafiié‘é[ﬁatﬁes who have actuany i\
e F mrkeéfor ﬁmt 1@5; than 240 days in ,any o
period of 12 montbstshould be tranSfGEl‘ed
to 'the regul;; e;‘ta;glj.shment wd.th eff@ct _
E AR A fmm tho} fiz:st day of tm month immdiately L
iR foiiéwing tho lzth m;rsths of tm said
— - period. The gap if any in their
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5 ‘*aﬁﬁmcants who had worked as dail pa:.d Mates
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& . .In the conspectus of facts and circumstences
R ‘of the Case, we are of the opinion that the
appl:l.cants shall be deemed to have been transferred
L & Coown o utosthe peguldar-establishment from Ist Novenber,
“{of " " "19876 The striking off/their names from the rolls
: ... of Workmen of the respofidents amounted to
' =7 retrenchment ‘under Section 2(00) of the Industrial
! Disputes Act and was in violation of Section 25 F
. wthereofs 'In the circumstances of the case, we
do not pass any order regarding paymernt of back
. wages, The intervening period should be treated
! as leave with or without pay as due or dies non,
as the caso ma be., Supernumerary posts A
vraezao et o Tegulariestablishment may be created, if necessarylp
T The ronondouts shall couply with the above
) . directions within a period of three months from the
s ALesile i dat @' of ‘Teteipt of this orderi There will be no
ordor as to costs.
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s:lnilarly situated .ukc tho applicant.s in A 1059/87 and

_ O ST G S
PN M 37/88. qgnt:loﬂ.d ahovo; co e -
e B “;; o A;tcr tho f:l.l:l.ng of ‘these appl;l.cations. sobe other
ol R DAL O 4
o -o;l.oyoes sinilarly s:l.tuatod moved Miscy Pot:ltions
o : w. ‘ with a prayor for uphading then as applicants as
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fuod for _nplud-nt of sr;u Balwaa s:ngh'ahd i

Shri R.juhwar Shah as applicauts;
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poide ety 4 The - aforesaid MPs are allowed as the petitioners therein _
| T are’ also similarly situated.
2 :?:1 ?fa‘-‘--*‘-é“:; S L We have® carefully gone through the records of these
ceses and have considemd the matten. ‘l‘he respondents
| " have raised a preliminaxy objection in their counterh
‘ ,mmA i '“affidavit ‘to' thé‘effect ‘that these applications are not
finf.ainable in view of the Judgment of this Tribmal in
o i ,, 23 LAk nPadmavalley 8. others VS. C.P .W;l;: élﬁ Tele Communication |
sl repérted in 1990(3) SLJ(CAT) 544. decided by a five‘ Mex:ﬁer (
side g2ecioiiBehel bAUOAOITI0N T T |
sisdsaed bow ighloy In ?admavalley’s case%:one rof the questions {
‘ ewly on J#h considered by ‘the Larger Bench wask whether a Central
*» 1 "GbVérnmeth enployee v.ho is s workm;n na‘s two remedies \
open %o nim, namely. to aporo;oncthe Central Administrative .
s N “*" FUP¢ibiHal 61 the Indusirial ‘rribunal and whether it is open |
, to him to choose his remedy. .iﬁ'l'he Tribmal, inter alia, |
Feeaundil Spdie b Rat an applicant seeking a rel:.ef under the. A\
LS PG owas provisions of the Industrial DisputesAct 1947, must
\ SRR ordinarily exhaust the ;emedies available under that /
e i Acﬁ e e e , ;
L EpTaad }‘“’9. In Padmavalley's case, the Triounel. however. ‘
T el + observed that alternatiw;e remedy cannot be pleaded as la
‘bar to the ‘exercise of jurisdiction under Arl;icle' 226
’/
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1n two situations. namelya (1) where: there is violation

e Article 14 of the Gonstitution.and.(11) where
the}? f';ls s statutory V-t°1ati°“' In such case, it 1s.
| :; open to the employee to plead vrolation of Article 14[
’ Ah. Ot the CPn§titution or allege §tatutory V1°lati°" and
o fl‘ | | seek redress without aPPr°3°hin9 the‘lnduStrial rribunal
et wm el };-.;;adjudi_caﬁon of flghts vested under the p.rOViSiOnS
T - oflthehlnthtriel Disputes Act, 19475 .In this ‘context,

;{-%mw - reference may be made to paras 37 te..39 of the judgmenb

\.a. v :

LRI PR

gk et & . 1t follomm ;herefore.that the. p;eliminary objection
1 , raised by the reSpondonts would be valid and tenable
e Even nir YO WIn FRRER
£ ELT R only in oaf’es am? s;tuations Nhere_{h_ere is no plea Of
o SRR EIRICTY B A AE ) - '
‘ viol_?tion of Article 14 of the Conatl.:cution or s*-a"'“*'“‘f
Froeas G%ﬁ.;iolationwgy“the authorities concerned;U
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ll. ) In the applications before us. .there is allegation

' of statutory violation as. well as. vination of

_ Article 14 of the Constitution, as w1ll be discussed

- . s 4 s N \ hud y - \f- e z Yot
Losiep vy et gy . sy BEAVIINC N & '. . .
(s. ’ S BT T e B ~=~ ’ ;

hereinaftena Jh view of this, we see no force or merit

in the preliminary ob;ection raised by the respondents.
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_ - l2. Ihe applioants before us were recruited after

getting thelr names sponsored by the Employment Exchange._

-

Therr serviee is governed by the terms and condrtions of
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onployment and houzs of work etc. SpeCified in the

Certified Standing Orders for the euployees of the

DMS under the Industrial Enployment (Standing Orders)

] Lo
. S u:’

Act. l946, by the ceztifying officer and Deputy

Iy

R Chief Lab0ur'00mmissioner‘(Central)' The applica“ts

have also invoked the provis:.ons of Article 14 of
i " yE i

the Constitution to the extent that they are seeking -
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the benefit of the judgment of the Tribunal dated
sepy Nled oew gL TREY L

21..10.1987 in OA 1059/87 and the judgmen‘t dated 10.8‘.\1989
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in 00- 37/1988. Therefore. in our Opinion. .1t will be

s RL G Dedyeg o Lomtoah DRl ushy aail s
\, " ~open to them to seek relief from the ‘l‘ribunal without
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firstnocking at the doors of the Industrial Tribunale

agn et LRoon 3 Boopnin v PP At VR iU Ml
: 12. - 'Ihe workers of the DMS have been classified under

RN ‘KI'

?y, iE: '
the Certified Standing Orders as (a) Casual (b) Badli and

(c) Apprentice. A casual worker has been defmed to
mean/a worker who is euployed on work of a casual or
e owd Derieianetl ofed wrad v Leswee sR Tlase Sl pw

occasional natuze or to fill posts in regular work,

.. } i provided tt;at | a cas:xal worker after continuously
ST T e uoa;kingq for 3 months in regularwork shall be transferred
AL B TG to i;egll.lla;‘m est\abnshmnt governed by the Fundament al
R and SupPlen;ent‘ar;’li'lules. ;Badli' Jmeans a worker who is
wl Y Ts e enployedwfor the purpose of working in place of regular

employees who are tenporarily absent. Badli worker
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:who has actually worked for not less than 240 days in
| _ﬁany period of 12 morrths shall be transferred to
o 'reg.xlar establishment governed by tbe Fundamental
-"and Supplementary Rules. These are. the salient
| lpmvisions of the Certified standing Orders of the
. DMS relevant m the present context. N

1.3._ ‘ In the first case of DMS Enployees Union

_(OA 1059/87) decided on 2.I. J.O 1987 it was held that

4\’\7{‘;\}. .

.those Daily Rated Mates who have actually worked for

&

" not less than 240 days in any period of 12 months

L2

,,,,,,

':should be trans ferred to the regular establishment
e \ with effect from the first dayﬂ“ ;;f' ‘the month immediately
f - "I'follom.nghthe‘ l2th month of the said periods In the
{\ U second case of Shri Pramod Kumarwand Others (oA 37/1983)
e e decided on m.e 1939. it ws held that the applicants
“ therein shall be deemed to have been transferred to the |

EUC A fegu].ar establishm.nt from Ist November, 1987 and tbat

o the strikmg off of their names from the Tolls or Workman

N

i

;._:L of the respondents amounted to retrenchment under SN
‘;.‘Section 2(00) of the Industrial Disputes Act, 1947
:{‘*and was in violation of Section 25 F thereof. ‘l'he

| Tribmal did not pass any °rd°r “9“““9 pasment of

iback wages. The intervening period was . directed to be
O~ -
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treated as leave with or without pPay as due or dies non

Ly B as*the case may be.J It wa:f;rther directed that
A supemumerary post :l.n ."thge?(re‘;ular- :stablishment may
i be created, if necessaryo J
14. "lfl-:;e"epplicants b.'}Sr. us have contended that they ‘

have worked fer over 24) days from the respective dates

S “their af appomtment as Daily Paid Mates. ‘They have

computed this figure after taking into account the
e sundays and holidays. On the other hand the respond‘egts

2t
R

have contended that the applicants have not worked for
[T ‘;ﬁv\ (x"'\:} ;:"35"13'
@ period of 240 days in any period ot‘ 12 months. Their

- L SRS BN ; ate B
coknputation does not take into accomt sundays and

. ,.‘), [To --P' g.,s ST 1

holidays. Th:Ls aSpect of the matter was considered | '
in Pramod Kumar's caso in wh:.ch it was held that the .,

sundays 'and holidays should also be included for the

)

purpose of conputing the period of 240 days in a year.

WY S RTs F T ST
In this context. reliance was placed on the judgment of
o ‘, - ,v‘_:'

“ the Supreme Court in H.D. Singh Vs. Reserve Bank of India,

J n S

We reiterate the same view. ;’

l5. 'l'he respondents have not produced before us any

a—-,,;-\

record to show how the applicants could be treated as

Badli h‘orkers and in whose place they occupied the post

on which they were appointed.
O—
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’16. In the conspectus of the facts and circumstances .
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| _ of the case and follo»d.ng the judgments of this Tribunal

s L ‘,‘ FASLPR S

in DMS Empioyees Unio.n Vs. Union of India & Others

(m 1059/87) decided on 21.10 1987 and Pramod Kumar 8

?

Others st. Union of India & others (OA 37/88) decided on

10.8 1989. these applications are disposed of with the

following orders and directions--

S DR TS ]
iy pedtd

N( i) " We hold that the termination Of the services of

| the applicants is not legally tenable apd the same is

should also be mcluded.

t aside and quashed.' wr e

"-'r i, T R R DL B AL M A

(ii) ' The applicants shall be deemed to have been

‘\

transferred to the regular establishment after having

.L;,.f‘\' )

worked for not less than 240 days in any period of

12 months- I-'or the purpose of conputing the penod

of 24) days in a year, sundays and other paid holidays

Sy ETRRU AT

(iii) In the circumstances of the oase, we do not pass

)

any order regarding paymnt of back wagesﬁo the

o appucants. However. the i.ntorvening period should be -

treated as leave with or without pay as, due . or

L

dies *aon as the case may be. o
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(iv) Supemumerary posts in the regular establishment

may be created, if necessary.

(-v) : The reSpondents sha 11 conply with the above

'directions within a period of 3 months from the date

of receipt of this orden. | |
There w:lll be no order as to costs*

Let a copy of th:ls order be placed 1n case files

bearing No.OA 948/88. OA 1091/88. m 1031/88 and

oA 1302/8&. | ‘7 | o | LA
- (aw.ﬁ: DHOUNDIYAL] AT ek, warnfS (O
o MEMBER (A)  VIGE CHATRMAN(J)




