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IN THE CENTRAL AOMINISTRATIVE TRISUMAL
PRINCIPAL BENCH, W DELMI '

0.4.1008/88 Dated 87y S A sthie; 1953

SePs Sinoh : Applicant
< Vs,
Unien of India & Anrt, Respondents

Shri 8,5, Tiwari, Counsel for the Applicant

Shri J;Q@ Madan, Proxy Counsal for Shri P.Hs Ramchandani,
Senior *tanding Counsal for the Respondents,

CORAM

1¢ Hon'ble Mr. C.J. Ray, Member (3J)
2. Hon'ble Mr. B.K. Singh, Member (A)

JUDGIENT
(Delivered by Hon'ble Mr, BJK. Singh, Member (A}

This 04 No,1083/88 has been filed under Section 19 of

the Central Administrative Tribunal Act 1985 by 3hri S.P. Singh,

" DeF.0.{G) as applicant Vs. Union of India through Deputy Director

(E)s S.5.B., New Delhi against the order No, 3/Estt./358/4/1/65
(23)/11 dated 24.11.1967 passed by the Respondent No,2, Deputy
Director (E); $58 working in the Dirsctorate General, Security
Blook-V, R.K. Puram, New Delhi. In the amended DA it has been
prayed that Rule 14{F}, which reads as under, does not apply in
the prééent casetu O A0y uvg{éjia‘xw:
"Non-- implementation of the orders passed by the competent
autherity including non-vacation of allotted accommodation'
under the allotment of residential accommodation rules

shall amount to a misconduct under the relevant service

conduct rules.®
This rule was issued by Government of India, Cabinet Secretariat
(E-IJ Section) vide 0.M. No.D.11030/87/27/EA-11 dated 8.10.87
and it has been prayed that this should also be declared ultra

vires and should be set aside along with gquashing of the charge-

shest served on the applicant under this rule by the Direciorate Geperal,

5.5.8.
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2. - We have heard the learned Counssls, $/Shri §,5. Tiwari
for the applicant and Shri J.C. Madan, Proxy Counsel for Shri
PeHs Ramchandani, Senior Standing Counsel for the respondents, and

have also perused the records of the casa,

L

3. The applicant is working as A.F.ﬂ;(Gj in the Special Security
Bureau under Directorate General of Security in Delhi. He was
allo&ted special pool quarter No,362, Secton=Vl, R.K, Puram on

§@1.76. ‘The applicant was élluttad general -pool quoté quar?er No..
6/11, M8, Road, Sector 1, Saket on 11.9.87. He collected the
letter of allotment of the genefal,pool quarter from tHe office

of Director General, S5B, on 14.9.87. Consequenily his allotment

of special pool guota quarter No.362, Sectap-V, B,K., Puram was

cancelled by 558 vide order No.2/SSB/B-I11/87(111) dated 23,9,67

and the applicant:.was directed to vacate the said special pool guota

guarter within three days. Two more letters, dated 25.9.87 and

4, 10 87, were alsc issued in contlnuation of this le+ter and since

- the guarter was not vacated the charge-sheet was served on the

applicant for coniravention‘of provisions of Service Rule 370-8~12(2)
(annexure~I qf 0A) as incorparated quer Allotment of Government
Residencel(General Pool) Rules 1963 which is also applicable to
Special Pool Quota qua;ters, and this it has been alleged thaf the
appllcant u;ol?ted Rule 3 of the CLS{CORdUCt) Rules 1965 by his
conduct unbecomlng of a government servant and accordlngly an inquiry
was ordered against the applicant under Rule 14 of the CCS(CCA) Rules
1_9'65.\)1:15 Memo No.3/Estt,/SSB/A-1/65{23)=11 dated 234 .87 and ‘
disciplinary proceedings were initiated against the applicant as per
the amended Rule ié(F) issued vide Cabinet Secretariat's O.M, No,

D/11030/87/ 27 /EA~11 dated 8.12, 67,
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4o Being aggrieved by the aforesaid order the petitioner has

filed the present application. UWe have heard the learned counsel

Shri 3.8, Tiwaril for the applicant. He has challenged the M@mo..
of charge-sheet served on his cliant asbad in law, arbitrafy and
. . _

unreasonabls. He‘angued that the applicant continuad to occupy

5SB pool guarter only for a couple of months after taking possession
of the general ponl accommocdation and penal rent has already\been
rgcovered for the said period. The Deputy Director, 5858, cannot
be ellowed to draw proceedings for misccﬁduct on the grounds of
unauthorised occcupation when penal rent had already been recoversd
from the applicant, The learned cocunsel further argued that it
will amount to doubls jeopard% and as such the order being bad in
law is liable to be ﬁﬁashed and set aside. He further argued that

the circular of the Cabinet Secretariast for treating unauthorised

occupation as misconduct under Rule 3 CCS{CCA} Rules 1655 coupled

™~
with Fule 14{F) of the same Fules in addition to camcellation and

eviction as envisaged under Section 4 and 5 of the Pe.P.E. Act 1972
was lissued on B¢10,87 and cannot be applised retrospectively to
cover the case of the applicaent. In support of his argument he

cited the judament of TAT Ahmadabad in £he matier of Nawal Singh{as
petitioner‘Vs. Unicn of India ¢ Ors, as respondents in which
retention of guarter on transfer in an unauthorissd manner was
considered as a mis€onduct by the Railmay Authorities and the

was romaved from service. The Hﬁnfblé Tribunal held

itions

1

3

thet the said instructions were only ae advisory in nature, It
was maant for recalcitrant elsments where in addition o recovery
of penal rent punitive actionvcoulé alsoc be thought of. The order
of removal of the getitioner from service was set aside and thé
,

petitioner was restored in service by the Hon'blis CAT, Ahmedabad
Bench., This judgment relied on ATR 1817{1) CAT 567 where it was
also Held that govarnment are competent to svict a person uging
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force if after recovery of penal pent and cancellation of allotment
the premises are not vacated under PPE Act 1972 and as such disciplinary

proceedings are not compstent,

5, The learned counsel for the rBSpdndents contended that
thess rulbﬁSare not relevant to the present cass. The applicant
centinued to occupy two goﬁ@rnment quarters - ons of the .SSB - Pool
allotted to him in 1976 and another of General Pool accommodation
allotted to him in Septemb@f 1987 and he intentionally and wilfully
defied the orders of superior officers and as such disciplinary

'

proceedings were initiated,

Ba We have perused the records of this cese. The aﬁpliCant was
directed to vacate the quarter of SS8 Pool within threé days. -
The applicant represented against this ordar and wanted some
more time since his school-going children were likely to Ee dise-
advantaged in thelr studies if they were shifted from the premisés
b
immediatelyv. The two reminders for vacation were in quick
n
succession. There was over-stayal of two months for which pgnal
rent was charged, This is admitted by the respondents’ counsal
also vho, however, contended that issue of Memo. for disciplinary
préceedings on ground of misconduct and recovery of penal rent for
unauthorised occupation of SSé Paool accommodation a?tér the
applicant had taken posssssion of the general pool accommodation[
did not amount tc double jeopardy. ‘He further argued that the
quarters are in the same station, in the same toun and in Delhi
distences do not matter, There was a wilful disobeaience of the
orders of the superior officers end as such he was liable for
being proceeded uhder Ruls 3 couplelwith Fule 14(F) of CCS Rules

1965 in addition to recovery of penal rent.

7 The fact that the applic ant comt inued to occupy 558 Pocl
accommodation in R.K, Puram despite his taking possession of general

pool sccommodation in Saiket is inot in dispute, Moraaver, the fact
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thatnthe disciplinary authority has passed the impugned order

as he found the petitioner guilty of misconduct as he vioclated

‘Rule 3 read with amended fiule 14(F) of the Csntral Civil Service

Rulés 1965 and that he continued to remain in 35B Pool qﬁarter

in R.Ke Puram iq spite of repeated orders issued in this regard
has alsc not been controverted.l fccording to the learned counsel
for the spplicant, Shri Tiwari, O.M, of Cebiret Secrstariat was
issued on B8.10,87 and as such the applicant?s case is not
covered by it, whereas the 1sarned} counsalvfor rESpondenfs

Shri 3., Madan argued that the unauthorised ocecupation was
vacated much after the issue of thé circular of Cabinet Sectt,
and as such it did apply to theé applicant's casee and therefcre‘

these instructions deserve consideration while deciding the issue,
{ .

\

Be We have carefully considered the instructions contained
in Cabiret Secretarizt’s Memo. I\Jqu-‘11030/87/27/EA_II dated
8,106 87 « Thése ins tructions authorise the competent authority
1o take punitive action if a situation so warrants in addition
to recouerylo? penal rent and cancellation of allotment and
eviction preceedings. The opinieon of the 58B authorities and
the iﬁstructions issued by Cabinet Secretariat will not make an
act of unéuthorised cecupation of public premises an act  of
misconduct, It has been held in Abdul Mohid Mushtaki Khan {¢supra)
when : '
that/a government saervant fails to vacate government quarter he
is liable to be charged penal reﬁt Migh ig far in excess of the

]

normal license fee and he is elso liable to evifted under Section

n

5 of thw P.P.E. Act 1972 and hence disciplinary proceedings ars
not competent. The issue raised in the present case though not
identical to i he case of Abdul Mohill Mushtaki Khan wherein the

i o
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impugned order of removal from ssrvice was passed on the charge
of failure to vacate government quarter, is similarz., In ths present
the applicant is
case/chargedhf continuous occupation of S38 Pool accommodation
for‘a couple of months in R.Ke. Puram when the applicant had
already taken possession of general pool accomﬁodation in Saket,
In Abdul Mohi& Mushtaki Khan case thers was transfer from one
station to the other end in the instant case it invelved shifting
%rom one place to anothef in tﬁe same station but the issus of ~
remaining in unauthoriged accommodation fur a couple of months
and recovery of penal rent(and service of Memo of charge-sheet
are identical. 1In the mresent case the Hon'hle Tribunal has

i
staved thes proceedings on 7.6.88 and status quo hasfbeen

maintained by the respondents,

9. The ratio established in Abdul mohia'Mushtakikhanécasek
‘that disciplinary prcceédings are not competent when authorities
are competent to realise panai rent, cancal allotment end start
eviction preceedirgs and toc that extent, this case is covered by
that judgment. In the light of the principles governing Abdul
Mohif Mushtaki Khan's case {supre) this application is partly
alloﬁed and the impugned ordar dated 24,11.1987 at annexure-A
of OA is héreby quashed and set aside, In the facts and

gircumstances of the case; we pass no orders as to costs,
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( B.K, alngh ) { 2.3, Roy )
Member (A) Member (J)
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