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‘7~; IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCI PAL BENCH
NEW DELHT
0.A. No.' 1069 of 1988.! Decided on 20,3.1990,
Laxman Parshad o'ees s Applicant,
Vs,

1,y Union of India through
General Manager, Baroda House,
‘Northern Railway, New Delhi.

2, The Divisional Railway Manager,
Northern Railway,

Moradabad. . ++.0sBespondents.,
\
‘E: For the Applicant- - Shri B.S; Mainee,Advocaté.
For the Respondents - Ms. Shashi Kiran,Advocate,
QJS.ASekhon
Vide ¢harge sheet dated Mary 13, 19g5,
(copy Annexure A/III), departmental enquiry in
respect of the following articles of charge was
initiated against the Applicant on 28.3.85:-
i) He showed non-cooperative attitude with the
Vigilance téam as he refused to record the
. | cash held by him, _
* ii) He was having an unaccounted for money
. of Rs. 67,60,
iii) He failed to deélare private cash on 28.3.85,
\ Enquiry was held under Rule 9 of the Railway Servants
{5; ’)/ (Discipline and Appeal) Rules, 1968 (for short
gLO/ ’f; . _ Jcalled the 'Rules'). The same culminated

in imposition of the penaity'of removal from service,
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The aforesaid penalfy was imposed by Sr. Divnl.:
Commercial Supdt., Northern Railway, Moradabad

vide order dated August 7, 1987 {Annexure A/L),;
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Applicant preferred an appeal against the aforesaid
penalty. The Appellate Authority converted the
penalty of,removallfrom service into that of
compulsory retirement. The order made by the

Appellate Authority reads thus:-

"I have gone through the case.” I have
also seen his service record.! The employee
has been awarded a number of punishments
earlier,”’

The charges against him are proved in
the enquiry proceedings.! However, on
purely humanitarian grounds removal of

~ service is converted into compulsory

- retirement "
23 Applicant has assailed Annexure A/l and
Annexure A/2, interalia, on the grounds that the
Same are non speaking, unreasoned and illegal,
the Sr.! Divl. Commercial Supdt. (for;short the SDCS)
is not competent to remove him from service,’
7+ . the charges levelled against hlm are vague and
that documentSE& @emanded ‘HfrOm him were not
furnished to him! ‘

34 Respendents have reslsted the

'Appllcatlon. The defence as set out in the counter

is that the Respondents have complied with the

rules and'prOCedure;land full opportunity of hearing

' was afforded to the Applicant, The S.D.C.S,,

Moradabad and D.R.M. Moradabad are competent to
pass the order of removal from service and
compulsory retirement respectively, Respondents
have also controverted the grounds pleaded by the
Applicant.

4, We have heard the arguments addressed

by the learned counsel for the parties and have

given our earnest consideration to the entire matter,’
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54 During the course of arguments, the learned
counsel for the Applicant submitted in the first |
instance that SDCS could not act as disciplinary

authority inasmuch as the Geherai Manager, is the

© appointing authority in case of Group-C (Class III)
‘Railway employees,’ Reliance in support of the

- aforesaid submission was placed by the learned

counsel on the dictum of the Full Bench in Gafoor Mia

-and Ors. Vs. Director, DMRL 1988(2) SLJ}(CAT) 277 =

(1988) 6 ATC 675.' Banking on thé decision of the

Bombay High Court in Ishverlal J,) Naik Vs. S.C. Arya

Principal Govermmepft Arts and Science College Daman &Q0rs

A
.1984(1) SLJ page 1, the learned counsel for the

Respondents contended that mere signing of Annexure A/l
by the SDCS would not vitiate this order as the same
should. be deemed to have been passed by the competent E
authorityﬁ” The facts and the proposition laid down

in I;U;éNaik (supra) 'do not lend support to the
aforesaid.cqﬁtentipnﬁ If would be pertineﬁt to

point out thét'the-impugned order in that case had
been issued by:e€ order and.in fhe name of the
Administrator 5f’Goa, Daman and Diu and the‘Uhder
Secretary had signed the same in authénticatiOnﬁ

The High Court was pleased to hold that for all
practical purposes, the impugned order has been

passed by the Administrator and that the word 1Tt

- occurring in the order would mean the Administrator

and not the Under Secretary who had signed the

order for authentication under the releQant rules.!

" The High Court also observed in paragraph 25 of

the_judgment that much could have been sazd in

favour of the-petitibner had the impugned order been
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not issued in the name of the Administrator, but
had been signed merely by the Under Secretary and
in could .
that/such a case it /. be possible to say that
the order had been issued by the Under Secretary.
in his capacity as such and not'by the Administrator.!

In the instant case Annexure A/l has not been issuyed

by the competent authority viz.! the General Manager.!

In this case, the SDCS has passed the order and

?.J‘Signed'the same acting as the disciplinary
authorityd The decision in 1.7, Naik (sﬁpra); thus,
does not lend any support to the Respondents!' case.
The aforesaid contention urged by the learned
counsel for the Respondents is, thérefore,'hereby

repellediy Thus in line with the decision of

 the Full Bench in Gafoor Mia (supra), we hold

that the SDCS could not act as the disciplinary
autﬁority of the Applicant, That being so, the
ordér Annexure A/l is ﬁnsustainable and is liable
to be quashed,

6.l It was next urged by the learped couhsel
for the Applicant that the order made by the

- Appellate Authority (Annexure A/2) is bad inasmuch

as the same does not satisfy the requirement of
rule 22(2) of the Rules. The Appellate Authority
misconducted itself in placing reliance .gp..: the

previous service record of the Applicant and idrder is

hit by the dictum of the Supréme Court in Ram Chander

V. Union of Indja & Ors  AIR 1986 SC 1173. The

learned counsel for the Respondents countered

by submitting that the decision in Ram Chander (supra)

was delivered subsequent to the making of the impugned
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order and that the past service record of the
weigh - - ]
Applicant did not - /- with the Appellate Authority

S

for reaching the conclusion it reached.! Ram Chander
(supra’) was decided long before the order Annexure A/2
was passed by the Appellate Authority. = The

arguments of the learned counsel for the ReSpondent§
for meeting the challenge on the basis of Ram Chander
(supra) is, therefore, devoid of substance, Even
otherwise this argument cannot be countenanced

for the simple reason that the Supreme Court had

merely declared/éﬁun¢iated the legal-positiondQIhat

i apart,Rﬁle 22(2) of the Rules has been in existence

f:-quite some time.; Annexure A/2 is, therefore,
unsustainable for the reason that it hit by the
dictum of the Supreme Court in Ram Chander (supra )
and for: the additional reason that it does not
satisfy the requirements of Rule 22(2) of the Rules.
The submission of the learned counsel for tﬁe
Applicant for dagﬁipgnnexure A/2 on the ground
that-Appellate‘Au%hority has taken into account
the past service record of the Applicant is not
supportable inasmuch as vg-objective-}eading of
Annexure A/2 would showlthat this merely formd
part of the narration as rightiy submitted by

the learned counsel for the Respondents and does

not form part of the operative portion of the

appellate order@[:f ‘J;fomerative portion of
Annexure A/2 states that the charges against

the Applicant are proved in the enquiry proceedings.
and that on éurely himanitarian grounds removal

of service is copverted into compulsory retiremeniJ

This pbrtion of Annexure A/Q'leaves little doubt
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on the point that the past serv1ce record of the
Appllcant dld notwe;%hw1th the Appellate Authorlty
while passing the appellaté ardex,! '
75 | It was next urged by the leérned counsel
for the Applicant that the 1mpugned ordersare
unsustalnable as a copy of the enquiry report had
not been furnlshed to the nppllcapt. The learned
couQSel for the-ReSpondents‘hgt“ this argument on

the reasoning that the aforesaid éround was not

~ Specifically taken by the Applicant, | The leamned

counsel for the Applicant, however, submltted in
this behalf that this belng a .legal point, 1t was \
not nacessary to plead this ground specifically,!
We are of the view that it would not be fair to
the Respohdents if the Applicant isvbermitted.to
raise a ground which may be having legal overtoris
but determination whereof also involves a question
of fact, The question of fact in this case being .

as to whether or not a copy of the enquiry report

~had been furnished to the Applicant.,!

85 , In view of what has been stated and
discussed above, the impugned orders Annexures A/L

and A/2 are held to be unsustalnable Consequently,

Annexures A/l and A/2 are hereby quashed and the

Respondents are directed to reinstate the Applicant
/within three months frop ‘today

' in service with all consequential benefitsh In

the circumstances, we make no order as to costs,

3 RIEN
P.C. Jalnlﬁ\ ‘5“ ( B.S Sekhon ~
' Vice Chairmman

Admlnlstratlve Member



