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Date of Decision: 1 0-04-92

B.L.Gupta and others •• Applicant(s)

Slte-i G.,'Dv.Gupta ^ " Counsel for the applicants
V&

Seeretary, Railway Board and
others ^ .. Respondents

Shri PH Ramchsndani and •• Counsel for respondent(s)

Shri yijay l^eht? . for respondents 4 to 80.

CORAM

Hon'ble Mr. S.P.Hukerji, Uice Chairman

Hon'ble Mr. T.S. Oberoi, 3udicial flember

1. Whether Reporters of local papers may be
allowed to see the Judgment?

2. To be referred to the Reporter or not?

JUDGMENT

(Delivered by Hon'ble S.P.Mukerji, Uice Chairman)

In this application dated 24,5.88 the applicant

and 37 other Stenographers Grade 'C of the Railuay Board

hav/e prayed that they should be declared to be regular

promotees as Stenographer Grade 'C with effect from the

dates of their joining duty in that grade and to direct the

respondents to fix their seniority as Stenographer Grade'C
I

on the basis of their original appointment as Stenographer

Grade •C•

2, The brief facts of the Case are as follous. The

applicants are all confirmed Grade 'D' Stenographers but

hav/e been officiating continuously in the higher grade

of Stenographer Grade 'C for periods.rarftng from
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2 to 1 0 years. In accordance uith the Recruitment Rules

applicable to Grade 'C* Stenographers appointments to

this grade are made 50 per cent by open competitive
b.H LkT

examin.

Grade 'D' Stenographers on the-basis of seniority subject

lation U.P.S.C., 25 per cent by promotion of

to rejection of the unfit uith five years of approved

service and 25 percent by pro.motion on merit on t he

results of Departmental Examination, The rules also

provide for relaxation. According to the applicants,

Recruitment through departmental and open competitive

examinations was not held regularly and vacancjgg falling

for these quotas uere filled up by adhoc promotion of
Wf

Grade 'D* Stenographers to meet the exigencies of service.

This resulted in that direct recruits as and uhen selected

and appointed oh a regular basis becoming senior to them

because of their adhoc status. Their representations

citing the rulings of the Supreme Court for the benefit

•of re.gular appointment and seniority did not bear any
"^Vlca/v" . . • _i

fruit. They have argued that being maintained

in an adhoc status uithout regularisation and assigning

seniority to the direct recruits above them ^ violative

y of Articles 14 and 16 of the Constitution. They are
/

aggrieved by the reply'to 'their representation at

Annexure-II dated 17.B.B7 stating that the judgments of

the Supreme Court and t^e Central Administrative Tribunal

in various cases giving benefit of adhoc service for

seniority are applicable only to the departments to uhich

the judgments relate and not to the Railuay Board Secre

tariat Stenographers Service,

3^ In ,the counter affidavit the respondents, have

stated that the Railuay Board Secretariat Stenographers

Service Rules came into effect in August, 1969 under

uhich the aforesaid quota for appointment of Stenographer
3
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Grade 'C were fixed. In accordsnce uith these rules

the seniority is fixed in the order of one promotee

on seniority basis, one oromotee on departmental exami

nation and tuo UPSC direct recruits. The Rules also

provide that if any vacancy remains unfilled through

recruitment under the aforesaid quota the same can be

filled by temporary promotion of Stenographer Grade 'D'

on the- basis of seniority cum-suitability uith five

years of approved service in Grade 'D'. Such temporary

promotions are to be terminated when persons included

in the Select List in Group 'C under the quota system

become available. The applicants were promoted on an

adhoc basis between November, 1978 and April, 1986 but

did not make any representation. It uas only in 1987

that they represented on the basis of the judgment

delivered by the Supreme Court in Narinder Chadha's case

and Janardhan's case. It uas decided that these judg

ments uere not applicable to the Stenographers of Railaay
Department

Board unless the nodal department ,,6f Personnel and

Training issued instructions. They have stated that

provisional Seniority List of officiating Stenographers

Grade 'C were issued in 1 981 ,1'̂ 82 and 1 986 but the •

applicants did not object until 1987, Nou they cannot

rake up the seniority fixed so'many years ago. The

' applicants adhoc temporary promotees do not acquire

any claim to seniority in Grade 'C till their turn

comes through inclusion in the Select List in accordance
VioArt,

uith the statutory rules. The direCt recruits given

seniority on the basis of their quota and rank senior

to the promotees in accordance uith the statutory rules,

Kaatc.
1 4, In the rejoinder the applicants stated that

the quota system having collapsed, the respondents should
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have exercised the powers of relaxation end regularised

the appointment of the applicants. In any case their

seniority has to be dletermined on the basis of their

continuous service as the quota, rota system has

failed. As regards their not challenging the Seniority

List earlierjthey have argued that since their names

uere not included in the Seniority Lists snd they uere

not circulated to them^the sccasion for representing
/

against the Seniority Lists did not arise. They have

stated that uhen they were promoted on adhoc basis.

as Stenographer Grade '0' they uere fully eligible
Usoo.

and they uortking against regular vacancies though

they uere meant for direct recruits or departmental

e—xaminees. They have also brought to our notice the

fact that during the pendency of the application the

' applicants amongsbothers have been included in the

Select List for regular promotion as Stenographer

Grade 'C vide the order dated 26,6.89 at Annexure,A,3

to the rejoinder. In that order they have been

included in the Select List belou all those uho

uere appointed on regular basis upto 31,8,88, They

have contended that simply because some of the appli

cants had not appeared in the departmental, examinat

ion should not disqualify them from being included in

the Select List from earlier dates,. Their further

contention is that in vieu of the rulings of the

Supreme Court "the seniority rules or instructions

,in regard to determination of seniority are not

relevant." Nou that they have been reguirised uith

effect from 1,9,88 their earlier service even though

adhoc should be counted for seniority,

. 5^ Ue have heard the arguments of the learned

counsel for both the parties'snd gone through the

documents carefully. The relevant provisions about
...5
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appointment and seniority of Stenographer Grade 'C

as contained in the Railway Board Secretariate Steno

graphers Rules 1971 (Annexure-R , 2 ) uhich are statutory

in charector can be summarised as follous.

6. Appointment to Grade *C' of the Seruice is

made from a Select List and the procedure for the pre

paration and the revision of such Select List for Grade'C

of the Service is prescribed under the Fourth Schedule

to the Rules, which reads as follows:-

the fourth schedule

Procedure for ' the preparation and revision of the
Select List for Grade C of Railway Board Sectt.Stsno-
graphers Service,

cc

1, CONSTITUTIONS Temporary officers of Grade 'C of the

service who have been appointed to t he grade immediately

before the appointed day or will be appointed on the

results of a competitive examination held by the Commissior

before the appointed day shall form the Select List for

that Grade on such date;

'•'•2. MAINTENANCE; After the initial constitution of the

Select List under paragraph 1, the Central Gov/ernment in

the Ministry ofRailways may, having) regard to the Exis~ting

and anticipated vacancies in the Grade, add such number of

persons to the Select List as it may think fit.

Provided that no such addition shall be made

except from amongst the persons of the following categoriej

a) (i) Persons selected in the order of their seniority

(subject to rejection of the unfit) from amongst

Grade D officers of the Service who have rendered

not less than five years' approved service in the

grade;

(ii) persons selected in the order of msrit on -ths

results of the departmental competitive examination

held from time to ime for this purpose by the Staff

Selection Commissionj

> • . • 6
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cc

b) Peisons selectsd in ths order of merit on the results

of the competitive•examination held from time to time

for the purpose .by the Commission.

Provided further that addi tions to the select list

of persons falling uithin the categories specified in

cl£use(a) and clau3e(b) shall be in the ratio of 2:2 that •

is to say, the persons falling uithin'these categories

shall be acded to the Select List by taking alternatively

one person each from amongst the categories.spacified in

items (i) and (il) respectively of-clause(a) and 2

persons from amongst the category of persons specified in

clause(b) and soon, in that order;
I

KJ Provided further that if eligible persons spefiified

in item(i) of clause(a) of the first proviso are not

able for promotion, then addition tc the Select List in

respect of this category shall be made from amongst the

persons specified in item(ii) of chuse (a) of the first

proviso;

Provided also that if persons specified in item

(ii) of clause (a) of the first proviso are not available,

the additions to the Select List in respect of this category

shall be made entirely on the basis of competitive examinat

ion held by the Commission,

^^3. SENTCPITY: (1 ) Officers included in the Select List for

the Grade constituted under paragraph 1 shall be senior to

those included iherbin after such constitution,

(2) Officers included in the Select list under paragraph 2

shall rank inter-se in the order in uhich they are included

in the Select List, Provided that the seniority of persons

recruited through the competitive examination held by the

' Commission in whose cases offers of appointment are revived

after being cancolled shall be determined by the Central

Government in the Ministry of Railways in consultation with

the Commission, '
... ,7
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4. The applicants uho are Grade D Stenographers uere

^ promoted to officiate as Stenographers Grade C purely

on achoc ^nd temporary basis. The said promotions.uere

made in exigencies of service and administratiue renuirs-

ments without conferring upon the applicants any right to

be promoted to or retained in the Grade 'C- posts. The

said promotions were made uithout being considered by any

. DPC. The said position is admitted to the applicants.

All the^responcents to the present petition have

been recruited to Grade C of the service either on the

results of the Limited Departmental Competitive Examinat-

ion or on the results of the competitive examination held

by the UPSC.

Recru-Ltment to Grade C of the service is noveined

by Rule 12 of the Rules uhich is as follous;

"12. RECRUITr-IENT TO GRADE 'C OF THE SERUICE-

•(1) Substantive vacancies in Grade C of the Service shall

be filled by the substantive appointments of persons

included in the Select List for the Grade, such appoint

ments being made in order of seniority in the Select List

except uhan for reasons to be recorded in writing, a

person is not considered fit for such appointment in his •

turn.

(2) Temporary vacancies in Grace ofthe service shall be
s

filled by the appointment of persons included in the

Select List for the Grade. Any .vacancies remaining un

filled thereafter shall be filled first by the appointment

for persons approved for Kinclusion in the Select List

and thereafter by temporary promotion on the basis of

seniority, subject tc the rejection of the unfit, of

officers of Grace D of the service who have rendered not

less then five years' approved service in the Crade, Such

promotions shall be terminated when persons included in the

. • . . 8
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Select List For Grade C become auaileble to fill the

vacancies.

(3) For the purpose of this rule, a Select List shall be

preparsd and may be revised from time to time. The pro

cedure for preparing and revising the Select List shall
/•

be as set out in t he Fourth Schedule,"

Temporary appointments in the service is

governed by Rule 14 which reads as follows!

"14. PO'uJER TD mAKE TlPIPORARY A'̂ 'PG INTFIENTS AGAINST

SUBSTANTIVE K?ACANCIES— A substantive vacancy mav be

filled temporarily in accordance with the provisions

governing appointments to temporary vacancies in the

relevant Grade, until it is filled in accordance with

the provisions governing permanent appointments,"

Seniority of persons appointed to Grade of the

service is dealt uith by Rule 16 uhich reads as follows:

"18. SENIORITY- (1 ) The relative seniority of

members of the Service appointed to any Grade before the

appointed day shall be regulated by their relative senio-
as

rity/ determined before that date:

Provided that, if the. seniority of any such office
_ I •

^ had not been speiSifically determined before that day it
shall be as determined by the Central Government in the

Ministry of Railways.

(2) All permanent officers included in the initial con

stitution of a Grade under Rule 6 shall rank senior to

all persons substantively appointed-to that Grade with

effect from any date after the appointed day, and all

temporary officers included in the initial constitution

of a Grade under that rule shall rank senior to all tem

porary officers aopointsd to that grade afteif- that date,

(2) The seniority inter-se of a permanent officer include

in the initial constitution of & Grade, shall be regulated

in the order in which they are so appointed,

...9



(4) ThE seniority inter-se of a temporary officer inc

luded in the initial constitution of a Grade shall be

regulated in the order in which they are so appointed,

(5) Except as provided in sub-rule(5), the seniority
of persons appointed^to Grade A, Grade B, Grade C and -
Grade D of the service after the appointed day shallbe

determined in the follouing manner, namely;

I. Grade A & Grade B

(i) PERMANENT OFFICERS; The'seniority inter-se of
(

officers substantively appointed to the Grade after the '

appointed day shall be regulated by the order in which they

are so appointed to the Grade,

(ii) TEMPORARY OFFICERS; The seniority inter-se of temporary

o^^icers appointed to the Grade after the appointed day

shall be regulated by the order in which t'-ey are approved

for long termi appointment to the Grade,

II, Grade C . (i) PERFIAMENT OFFICERS; The Seniority inter-

se of officers substantively appointed to the %rade after

the appointed day shall be regulated by the order in which

they are so appointed to the Grade,

(ii) TEI^PORARY OFFICERS; The seniority inter-se of temporary

officers appointed to the Grade after the appointed day

shall be regulated as follows, namely-

(a) peisonsi included in the Select List for the Grade

shall rank senior enbloc to those not included in
♦

the Select List;

(b) the seniority inter-se of persons included in the

Select List shall be in the order ,in which their-

names are included in the Select List;

(c) the seniority inter-se of persons not included in the

Select List shall be regulated by the order in which

they are approved for long term^ appointment to t'he

Grade,

(5) All officers substantively appointed to a Grade shall

rank senior to those holding temporary or officiating

appointments in that Grade." ...10
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The above will shou that the statutory rules themselves

contemplate not only substantive and regular appointment

and promotion to Steno Grade 'C but also hou temporary

vacancies can be filled up. For filling up both sub-

siantive vacancies as uell as temporary vacancies a

Select List has to be prepared in uhich those uho are

regularly approved for promotion are included in the

order of quota fixed for direct recruits, departmental

examinees and seniority candidates, in the ratio of

The rules also provide that in case the vacancy in a

particular quota cannot be filled up because of non-

svailability of eligible candidates in that- category,

th®B vacancies can be filled up by addition to the

Select List by taking candidates from the other category.

Temporary vacancies uhich remain unfilled after exhausting

those in the Select List can be filled up by those yho

are approved for inclusion in the Select List and there

after by non-Select List officials on the basis of

seniority subject to rejection of the unfit. The rules

also provide tiou the relative seniority inter-se the

substative appointees and permanent officers and temporary

9 promotees is to be determined. It provides that officers

substantivaly appointed to a grade shall rank senior to

those holding temporary or officiating appointment in that

grade and persons included in the Select List shall rank

senior en bloc to those not included in the Select List

and within the Select List officers the seniority shall be

determined by the order in uhich their names are included

in the Select List, Both am.ongst permanent officers and

temporary officers inter se seniority is also determined

by,uhich fre order in uhich they are appointed or approved

for long term appointment,,

, . .11
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V applicatiGH '..as filad the appli-^nts •
n.qcL

not been regularly promoted as Stenographer Gr.'C*

Even by the order dated 26.5.39 at Annexure.A.S to the

rejoinder they haue not yet been regularly promoted to

Graoe «C', Tre preamble of this order Beads as follous:

"The undermentioned Grade «D' Stenographers
of the Railway Board Sefiretariat Stenographers
Service have been approued for .innjn_.c,jnn in the

List for promot i on t ci~frade ' C'
Rs.14DD-^60Cr(RPS} of the Rsiluay Board~Secretar~"
lat Stenographers Service in the order in which
rheir names appear in terms of para 2(l)(al('i)
cf the 4th Schedule to the Railway Board Secre
tariat 5;enographers Service Rules, 1971. This
is,on the basis of revised percentage as a onp
time exception in terms of -relaxation given by
the 'JPoL for the year 1988-89. They wUl rank
junior to the persons slreac^- appointed on
regular basis upto 31st August, 1988".

(emphasis added)
Thus it is clear that the applicants cannot invoke the

rulings of the Hon'ble Supreme Court' to say that continuous

adhoc service followed by regular appointment ^has to

count for seniority as their regular annointment !has not

yet materialised. It is true that the Supreme '̂ ourt by

a.catena of decisions have been endorsing the principle

of seniority to be based on length of co.ntinuous service.

This dictum, however, has been made applicable only in

• the following circumstances;

(a) Uhere there ife no Seniority Rules;

(b) Where the Seniority Rules are in existence

but the same ha^ become infr'B'uctuous because

of CBllapsB of quota-rota rule; and

(c) Uhere the Senbrity Rules are in existence

but the same have been challenqed in livour
fi-

of seniority based on length of continuous

service,'

In the instant case before us the applicants have

not challenged the Railway Board Secretariat Stenographers

Service Rules, 1971 at Annexure.R.2 which lay down how
/

promotions to Grade III are to be made and how the seniority

..12 =
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is to be determined. Unless these rules are challenger

the seniority of the direct recruits and promotees based

on these rules cannot be effectively assailed. The
^ Kovt nxyfe*

applicants also challenged the order dated

26,5.89 at Annexure.A.3 to the rejoinder, by which

their position in the Select List which would cbtermine

their seniority on their ultimate promotion to Steno

grapher Grade *C' on a regular basis^by amendment of

the original application. By this order they have been

given notional regularisation with effect from 1st

September, 1988, Unless this order is challenqed

their previous adhoc service cannot be considered to

be regular for any purpose.

9. In the facts and circumstances the applicat

ion 88 ik stands today has no force and is dismissed

without any order as to costs.

ks01c<^.92 ,

(T.S.OBEROI)
l»lE^BER(aUDICIAL)

10-04-92

(S.P.nUKERJl)
UICE CHAIRMAN


