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Date of Decision: 10~04-92

B.L.Gupta and others - Applicant(s)

S Go DG upfé‘ > . Counsel for the applicants
: ' Vs

Seéretary, Railyay Board and 4

others - . Respondents

Shri PH Ramchandani apd . Counsel for respondent(s)

shri Vijay Mehta. for respondents 4 to 80.

CORAM
Hon'ble ML. S.P.mukerji, Qice Chairman
Hon'ble Mr. T.S. Oberoi, Judicial Member

1. W hether Report‘er's of locél papers may be r;fva
allowed to see the Judgment?

2. To be referred to the Repofter or not? \,V,

JUDGMENT

(Delivered by Hon'ble SePsMukerji, Vice Cheirman)

In this application datéd 24.5.é8 the applicant
and 37 other Stenographers Grade 'C' of the Railway Board
have prayed that they should be declared to be regular;
promoteés as Stenographer Grade ‘C! with éFfect from the
dates of their joining duty in that grade and.to direqt the

&

respondents to fix their seniority as Stenographer Grade!C?’

on the basis of their original appointment as Stenographer
Grade 'C',
2, . The brief facts of the Ease are as follows. The

applicants are all confirmed Grade 'D! Sfenographers but

" have been efficiating continuously in the highef qrade

of Stenographer Grade 'C' for the periods rarfing from
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2 to 10 years., In accordance with the Recruitment Rules
applicable to Grade 'C' Stenographers appointments to

this grade are made 50 per cent by open competltlve'

“examination m% U P.S5.C., 25 per cent by promotlon of

o
Grade 'D! Stenographers on the basis of seniority subject

to %ejection of the unfit with five years of approvéd

" service and 25 pefcent by promotion on merit on the

resuits of Departmg1tal Examination., The rules &lso
provide for rélaxation.‘ According to the applicants,
fecruitment throuéh departmental and open competitive
examinations was not held regularly and vécancigg falling

. - : A
for these quotas were filled up by adhoc promotion of

N

_Grade 'D!' Stenographers to meet the exigencies of service,

-This resulted in that direct recruits as and when selected

and appointed on a regular basis becoming senior to them

because bf their adhgc status, Their representations

‘citing the rulings of the Supreme Court for the benefit
-of regular appOLntment end senlorlty did not bear any

. fruit. They have arqued that thayx@n& being mainteaired

in an adhoc status without regularlsatlon and assigning
senidgity to.the di;écé recruits above them %g'violative'
of Articles 14 and 16 of the Cdnstitution. They are
aggrleved by the reply to ‘their representatlon at
frnnexure-I1 cated 17.8.87 stating that the Judgments of
the Supreme-Couft and the Central Administrative Tribunal
in various cases giving benefi£ of adhoc service for
seniority are applicable only to the departments to which
the judgments relate and not to the Railyay Board Becre-
tariat Stenographers Service.

3. | In the counter affidavit the respondents have
stated that the Railuway Board Secretariat Stenographers

service Rules came into effect in August, 1868 uncer

which the aforesaid quote for appointment of Stenographer
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Grade 'C!' were fixed. In accordence with these rules
the seniority is fixed in thé grder of‘one promotee
on seniority basis, one promotee on departmental exami-
nation and two UPSC direct recruits. The Rules also ‘
provide that if any vacency remains unfilled through
recruitment under the aforesaid quota the same can be
filled by temporarylpromotioq of Stenographer G¥ade Tt
gn the basis of seniority cum-suitability with five
years of approved service in Gracde D', Such temporary
promotions are to be tefminated when perscns included
in the Select List in Group 'C’ Lndef the quota system
become aveilable. The applicénts were pramoted on an
abhoc basis between November, 1978 and April, 1986 but
did not make any representation. It was only in 1987
that they represented on the bagis of the judgment
délivered by the Supreme Court in Narinder Chadha's case
and Janardhan's case. It was decided that these judg-
m:nts were not applicable to the Sﬁenographers of Railway
’ _ Depaftment
BEoard unless the nodel depsrtment,Af Personnel and
Training issued instructions, They have stated that
provisionel Senidrity List of officiating Stenographers
Grade 'C' were issued in 1981,9982 and 1986 but the -
applicants did not object unti;v1987. Now they canﬁot
rake up the seniority fixed sqhany years ago. The
applicantS‘ﬁém adhoc temporary promotees do not acquire
any claim t;L;eniority in Grade 'C' till their turn
comes through inclusion in the Select List in accordance
‘ hawx beon
with the statutory rules, The dire€t recruits aﬁﬁ-given

seniority on the basis of their guota end rank senior

to the promotees in accordance with the statutory rules.

4. In the rejoinder the applicants'ﬁgi stated that

the gquota system having collapsed, the responcents should
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havg exercised the powers of relaxation and regularised
the appointment of the applicants. In any case their
seniority has to be #letermined on the basis of their
cﬁntinuous service as the quota, rota'system has'
failed, As regards their not challenging the Seniority
List earlier,they have argued that since their names
were not iqcluded in the Seniority Listssasnd they were
not cirmlated to'them)the ectasion for representing
against the Seniority Listsdid not arise. TheyA%ave
stated that when they were promoted on adhoc basis
as Senogrepher Grade '€’ they were fully eligible

have bum
and they'ﬁf@ worlking against regular vacancies though
they were meant for direct recruits or departmental
e-xaminees, They have also brought to our‘notice the
fact that during the pendency of the application tfe
applicants amongstothers have been included in the
Select List for ;:gular promotion as Sfenographer
Grade 'C' vide the order datecd 26,6.89 at Annexure.A.3
to'the rejoinder. In that order they have been
included in the Select List below all those who
were eappointed on regular basis upto 31.8.88. They
have contended that simply because some‘of the app;i-‘
cants had not appeared in the dEpartmentalAexamiﬁatc
ion should not disqualify them frem being included in
the Select List from earlier dates. Their further
contention is that in vieuw of the rulings of the
Supreme Couft "the seniority rules or instructions
_in regard to déberminatipn of seniority are not
relevant." Now that they have been requbrised with

effect from 1.9.88 their earlier service even though

adhoc should be counted for seniority.

5. e habe heard the arguments of the learned
counsel for both the parties snd gone through the

documents carefully, The relevant provisions about
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appointment and seniotity of Stenographer Grade 'C!
as contained in the Railuway Board Secretariate Steno-

graphers Rules 1971 (Arexure-R.2) which are statutory

in charector can he summarised as followse.

6. pr&intment to Grade 'C' of the Service is

made from a Select List and the procedure for the pre-
paration and thevrevision of such Select List for Grade'C?
of the Service is prescribed under the Fourth Schedule

"to the Rules, which reada as follows:~

“ THE FOURTH SCHEGULE

Procedure for the preparation and revision of the
Select List for Grade C of Railway Board Sectt.Steno-
graphers Service,

“4. CONSTITUTION: Temporary officers of Grade 'C' of the
service who have been appointed to the érade immediately
beforé-the appoiﬁted day or will be appointed on the
results of a competitive examipation held by the Commissior
before the appointed day shall form the Select List for
that Grade on such‘date:

“2. MAINTENANCE: After the initial constitution of the
Select List under paragraph 1, the Central Government in
the Ministry ofRailuays may, having regard -to the existing
and anticipated vacancies in the Grade, add such number of
persons to the Select List as it mey think fit,

ﬁrouided that no such addition shall be made

egcept from amongst fha persons of the following categorie
a) (i) Persons selected in the order of their seniority

(subject to rejection of the unfit) from amongst

Grade D officers of the Service who have rendezed

not le§s than five years' approved service in the

grade;

(ii) persons selected in the order of merit on the

results of the'GEDErtmental competitive examination

held from time to ime for this purpose by the Staff

Selection Commission;
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b) Peisons selected in the orcder of merit on the results
of the competitive examination held from time to time
for the purpose by the Commission.

Provided further that add tions to the select iist
of persons fealling within the cetegories specified in
clause(a) and clause(b) shall be in the ratio of 2:2 that
is to say, the persons falling within these categories

shall be acdec to the Select List by taking

]

1lternatively

o

one person each from amongst the categories specified in
items (i} ancd (ii) respectively of clause{a) and 2
persons from amcngst the category of persecns specified'in
clause(b) and so on, in that order;

Provided further that if eligible persons spe€ified
in item(i) of clause(a) of the first provisc zre not rvail—-
able for promotion, then addition te the Select List in
respect of this category shall be made From amcngst the

o

persons specifisd in item(ii) of cdause {a) of the first

4]

proviso;

@
3

Frovidec slso thst if persons specified in item
(ii) o¢f clause (a) of the first proviso are not availeble,
the addi tions to the Select List in respect of this catenory

shall be mace entirely on the basis of competitive examinat-

J-4s

on held by the Commission,

3 SENICRITY: (1) Officers inclucded in the Select List for
the Grade constituted under paragreph 1 shall be sznicr to
those included thetbin after such constitution,

(2) OFfficers included in the 3elect list under paragraph 2
shall rank inter~se in the orcer in which they are inclucec
in the Select List, Provided theat the seniority of persons
recruited through the competitive examination held by the
Commission in whose cases offers of appointment are revivec
after being cancalled shell be determined by the Centrel
Covernment in the Ministry of Ralluays in consultation with

. . )
the Commission,
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4, The applicants who are Srade D S

o
0]

=nographers were
promoted to officiate as Stenographers Grade C purely
on achoc &nd temporary basis, The said promotions were
made in exigencies of service anc administrative recuire~
ments without conferring upon the applicants any right to
be promoted to or retzined in the Grade 'C° posts. The
sald promotions were made without being considered by any
.DPC. The seaic position is acdmitted to the applicants.
Cm?ﬂ;&fv\s
All the, responcents to the presesnt petitign have
j ) .

been recruited to Grade C of the service either on the
results of the Limited Departmental Competitive Exeminat-

ion or on the results of the competitive examination hezld

by the UPSC.

1]
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a.

Recruitment to Grade C of the service 1
by Rule 12 of the Rules which is zs follows:
®12, RECRUITMENT TO GRADE 'C' OF THE SERVICE-
(1) Substantive vacanciss in Grade C of the Service shall
be fillec by the substqntive appointments of persons
included in the Select List for the Grade, such appoint-
ments being mace in order of seniority in the Select List
except whan for reasons to be recorded in Qriﬁing, a
person is not considered fit for such eppointment in his
turn, |
(2) Temporary vacancies in Gradé ofthe service shall he
fillec by the appointment of person§ included in the
Select List for the Grade. Any vacancies remeining un=-
filled thereafter shall be filled first by the appointment
for éersons approved far xinclusion in the Select List
anc thereafter by temporary promotion on the besis of
seniority, subject tc the rejection of the»un?it, of
officers of CGrads b of the service who have rencered not
less then five years! approved service in the Crade, Such

promotions shall be terminated when persons incluced in the
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Select List for Grace C become availsble tc fill the
vacancies,
(3) For the purpose of this rule, a Select List shell be
preparsec and may be reuised from time to time. The pro-
cedure for preparing and revising the/Select List shéll
be es set out int he Fourth Schedule."
Temporary appointments in the service is

governed by Rule 14 which readsAas follouss

14, POUJER TO MAKE TEIFPORARY AWFUINTMENTS AGAINST
SUBSTANTIVE WACANCIES-- A substantive vacancy mzv be
filled temporarily in accordance with the provisions
governing appointments to temporary Uacaqcies in the
relevent Grade, until it is filled in acéordance with
the provisions governing permanent appoiﬁtments.”

Seniority of persaons appointéd to Grade of the
service is cealt with by Rule 18 yhich reads as follous:

%18, SENICRITY~ (1) The relative seniority of
members of the Service appointed to any Gradé before the
appcinted day shall be fegulated by their relative senio~-
rity?sdetermined before that date:

Provided that, if the,seniority of any such office
had not been spefifically determined before that day it
shall be as determined by the Central Government in the
Ministry of Railuays.

(2) All permanent officers inAcluded in the initial con-
stitﬁtioh of a Grace under Rule 6 shall rank senior to

all persons substantiuély appointed-to that Grade with
effect from any date after the sppointed day, anc all
temporary of ficers included in the initial constitutadon

of a Grade under thst rule shall renk senior to all tem-
poraery officers appointecd to that grade afte® that date,
.(Z) The seniority inter-se of a permenent officer include
in the initial constitution of & Grade. shall be regulated
in the order in which they are so appointed.
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() Tre seniority inter-se of a temporary officer inc-
luced in the initizl constitution of a Grade shell be
regulated in the orcer in which they are so appointed,.
(5) Except as provided iﬁ sub-rule(6), the seniority
of persons appointed.to Grade A, Grade B8, Grade C and

Grade D of the service after the appointed day ;hallbe

determined in the following manner, namely:

I, Grade A & Crade B

(i) PERMANENT OFFICERS: The  seniority inter-se of
officers substantively appOiHEEd to the Grade after the
appcinted cay shall be rzqulated by the order in which they
are so appointed to ﬂhe Grade.

(ii) "ENPDRAR('D%FICERS: The seniority inter-se of témporary
officers arnpointed to the Grade after the appointed day
shall be regulated by the order in which t*-ey are approved

for long term¢ eppointment to the Srade,

11, Grade C . (i) PERMANENT OFFICERS: The Seniority inter~

se of officers substantively appointed to the Yrade after
the eppointed déy shall be reguleted by the order in which
they are so eppointed to the Orade, ’

(ii) TEMPORARY OFFICERS: The seniority inter-se of temporary
officers appointed‘to the Grace after the appointed day
shall bz regulated as follows, namely=-

(a) persons included in the Select List for the Grade
shall rank senior enbloc to those not included in
the Select List;

(b) the seniority inter<se of persans includéd in the
Select List shell be in the order .in thch their~
names are inEluded‘in‘the Select List;

(c)‘the seniority inter-se of persons not included in the
Select List shail be regulated by the orcder in which
they are approved for long teqmt appointment-to the
Grade, |

(6) All officers substantively appointed to a Grade shall

rank senior to those holding temporary or officiating

appointments in that Grade," e.010
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The above will show that the statutory rules themselves
contemplate not only substantive and regular appointment
and promotion to Steno Grade 'C' but also hou temporary
vacancies cen be filled up, For filling up both sub-
stantive vacancics as uell as temporary vacancies a
Select List has to be prepared in which those who are
reqularly apprgved for promotion are included in the
ordér of quota fixed for direct recruits, departmental
examinees and seniority cendidates, in the ratio of 2:1:1,
The rules also provide that in case the vacancy in a
partiCQlar quota cannot be filled up because of non=-
availapility of elijible candidates in‘that-category,
thee vacancies can be filled up by acdition to the
Select List by taking candicates from the othcf category.
Temporary vacancies which remein unfllleu after oxhaustlng
those in the Select List can be filled ‘up by those who
are approvec for inclusion in the Select List and there-
after by non-Select List officials on the basis of
seniority subject to rejection of the unfit, The rules
also provide how the relative seniority inter-se the
substative appointees and permanent officers and temporary
promotees is to be determined, It provides thet officérs
substantively appointed to a grade shell rank senior to
those holding temporary or officiating appointment in that
grade anc persons included in the Select List sh 11 rank
senior en bloc to those not included in the Select List
and within the Select List officers the seniority shall be
determined by the orcder in which their nemes are includecd
in the Select List. Both amongst'permanent officgrs and
temporary officers ihterrse seniority is also determined
by .which t#e order in which they are appointed or approved

for long term appointment,
eeell
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7. When the esppliceticn uas filed the applicents

had
bave not yek been regularly promoted as Stenographer Gr,.'C!
A

Even by the order detec 26.6.59 st fnnexure,A,2 to the
rejoinder they have not yet been reqularly promoted to
Grade 'C', Tte preamble of this order reads es followsst

"The undermentioned Grgade 'D° Stenogrephers
of the Rasiluay Board Seéretariat Stenographers
Service have been épproved for inclusion in the
Pfovisional Select List for promotion to Grade 'C!
Rs.,1400-2600 (RBS) of fre Reilway Board Secretar—
iat Stenogrephers Service in the order in which
their names appear in terms of pars 2(1)(a){i)
0Ff the 4th Schedule to the Rsiluay BSoard Secre-
tariat Stenographers Service Rules, 1971, This
is.on the basis of revised percentage as a one
time exception in terms of relexation given by
the URSC for the yeer 1988-89, They will rank
junior to the nerzons elready appointed on
regular basis upto 31st August, 1988%, -

- , (emphasis added)

Thus it is clsar that the applicants cennot invaeke the
Tulings of the Hon'ble Supreme Court to say that continuous
achoc service followed by regular appointmenf hes to

count for senicrity as theiryregular appointment%?s‘not

yet materialised, It is true that the Supreme “gurt by
a.catena of decisions have been endofsing the‘principle

of seniority to be based on length of continuous service.

This dictum, however, has been mace applicable only in

. the following circumstancgs:

(a) Where there ¥s no Seniority Rules;

(b) Where tHe Seniority Rules are in existence
but the same'ha@ become infﬁ?uctuous because
of collapse .ofyquota-rota rule; and

(c) Where the Senbrity Rules are in existence
but the same have besn challenged in Eyour
oflseniority based on length of continucus
service,

B In the instent case before us the gpplicanté have

_not challenged the Railway Board Secretariat Stenographers

Service Rules, 1971 at Annexure.R.2 which lay doun hgu
/
promotions to Grade III ars to be made and how the seniority
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is to be determined, Unless these rules are challengec
the seniority of the direct recruits and promotees based
on these rules cannot be fffecfively assailed., The
applicants al;: h:ﬁing.cgallenged the order dated
26.6.,89 at Annexure.A.§V;o t he rejoinder, by which

their position in the Select List which would cetermine
their seniority on their ultimate promotion to Steno-
grapher Grade 'C' on a regular basis)by amendment of

the original application. By this order they have been
given notional requlerisation with effect from Ist
September, 1988. Unless this orcer is challenged

their previous adhoc service cannot be considered to

be reguler for any purpose.

9. In the facts and circumstances the applicat-

ion as i stands today has no force and is dismissed
"
without any order as to costs.

—N
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(T.S.0BERDI) (SeP«MUKERJI
MEMBER (JUDICIAL) VICE CHAIRMAN
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