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CORAMt

?-T V- '^6/7 ;/.;.:svU • • -, 1-

. J

W HON*^BL£ MR. P.K, KftEimt VICE CmiRmN(J)
,*. % } ; "' >.'H

fe
fj

. • |rTHE HDN'BLE Jffi. B.N, DHOUNDIYAL, ADMINISTRATIVE ilEM»E

1, V^ether Reporters of local papers aay be sllowed to f
the . 'il.

2, To be referred to t^ Reporters or not?^3
V:.K'̂ u .r.i- " ••"^

(of the Bench dflivexed by Hon*ble m* Karth^- |

There are 64 applicants in all in these |
v:v-v,o.L^iA r .• ,ftV . ^ ,v f.

applications* They have worked for different ptrio-.is I

in the Delhi Milk Scheme (hereinafter referred te at |
•i;:h,,•.• I;?..•-•';'••• Ih -/'j • '

*DMS*)as M^tes/Baali Workers/Casual Labourers^ As the ^
cc: ':::vv's-::/i-r:;- v,:; -xa^^ ^ . •,, - j,

issues raised in the present applications are idtfiticul^ I

it is proposed to deal with them in a conxi^n judgaent* ^ jf

2. The applicants have prayed that as they tiave wer'k@i,^ |
, . . , •....,. -^v •' .••'i ^

^ '-vf .. aX •. '̂•'''U .--I;:-;'-.' ;••••-.--• w •' ••' ^ '

for not less than 3 npnths in regular wiork of tbt ^ !
-^^Xvv'y:: vd..v ra '^#.^that^

respondents ,t.they be directed to transfer to tht

regular establishment of the DMS, that they be dlrtetltd |

to iapiement the judgment of this Txibunal dated 2i«i0«196" |

in OA 1059/87 (DMS Eoployees uinion Vs!^ Union of Indii 4

Others) and that the respondents be directed to treat tiie
.•MVJ s;: • , • • >>
days on which they -were not allowed to join their work

vdthout any notice and valid orders as on duty for all

•'• " • ^•"' On>-" • '
purposes*

V,<- J

•4- . - -
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v'r'i,

' '.>JV''V •••••

-;s ' ,

'V' 'frhi |j:;

• i f;"

A A %

3 .

"• .3% .> may, b© r#call®€i that tht JSyg £B|»l9y«es ";

Union had filed in this Tribuial pA 1059/89, which

was dispos«d of by jud^ent dat«d 2i>rl0«i%7® in

th© said application, they had prayed that the

daily paid-<^^^^badli bi, ^ught over to ^

rieguiar eriablishaent and that they b© paid salary,
.all©wanc«s-^§tfi^,®n par with Groqp >D* •iBploy«es>

'Th# ©f by Judging

dat©d 2i§fiDfSi937, the operative part of which

reads as follewst* -

•V-'

'(a) the respondents should accord to thi
^ " Lz.'^' ;=t;' .-.Cv -.- •

daUy rated Mates(Badli workers)

are coneededly performing the sase

duties as regular class IV Mates, the

same salary and conditioiis of seMce

other than regular appointment, as are

being." recaive^. by. the regular class Iv

J:sy ;5:

Mates froffi the dates of their appointment

1
••

Cb)

•as ''Badli woi^er^-":-f.

These daily ratei^tes have a^iirily^^^

worked for not less than 240 days in any

'period of\'i2''sionths 'si^uld- be -transferred- -j
• j-v'• -_,'V:'';
•to the xegular -©stablishn»nt'-^^ efpeet ";.

' ••.i roffi; -the"iirst!;day">©f.the:-a&nlh.jiiBisiedidtely:

fallowing the 12th losnths of the said

-period*. --Tlie' .gap if :aisy\ in their . • ';/:

V I, 'v.;
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V
0Ei^l©yaient subsequent to ihe date of such

I ' be treated as leave

or^.dus „on.• ,, - with cr «ithout pay

'of ah ^the B^se '̂&y';jbie:I;
^ ^..fi'2:': •:;S"" •,L1

....... .............. Supernumerary p@sts in

itguiar .©sta.bil.shiDent may be ereated if
•X-Sr.. ... .•'?;•• V. •• ' , _ ; . . . • ;,-.

•/•3 .::;s'.o '''
Oi?. W :.£-.'::.U K;0.i:i:ii; :t''̂ '̂'̂ cetsiry'''̂ ^6r'tlld'S^

;^v -j:'. ..,:;b .5. -^oa; ?.;i
\r 'S' r - ...• i:.- 3.f', 5,''"r.<^;2,;> /5iS '- '

.::•"'". T- ;.;;• « ,fe),Ti?f.T«spopd®ntsi sho^£,-;

purpose.

i',!^)ylfer^sp@^entSI .should issue necessary orders

Of arrears of
.x:; ; ,L;;:.-v . .^'.,i..4. ^ -

•• ,t.- .-..-.•if --.V •••;' ii-O-vV ''.-
'•'' 5'.;<;.•'?•'; '. •••" >•>',. n;, .v.-

salary, ete», within a period of four laonths

" ""f^totfc date.of eoBBmnication of this,

;->• J:

:\n'» f'w ^4.-
,...! .ui.5- 'Mi: 7^--
lere wis another round of litigation before the

Tribunal ©n the same issue in 37/1^8 {Shri Praaod

&,l -Jt !'i.

;, sr #3 „.IS iuJJKiiiS%"ot^%rl^^^-ij^Ln of& Others)4 The

»s- c..i for periods ranging from March i%7 to October, 1^7 had

alleged that they had not been allowed to work by verbal

'iespondOT^ They had pray*d that
-thiy 4teui« a„dj^^arlswi« th.

bn. sa».:.alary and
sjjLoviances as in the case ©f regular eEapl@yeesg- The

- --s^id ^p^lieati!>n''̂ s 'aisposed of by judgment dated i

"" ' w^icH bne of ys (Slii PiiKe Kartha) was a.-
... of:the judgments reads

/.

/

i'



" "i"" / ^ ^ ^ff-j.-r -

' ' •• '..•• v'l": •' "

undtr;.' ^

-%:••• in:'. Q facts and tizcunstancssof th® cdse,vwt «rc of tht opinion that ths
c/' ^PPiic^irts •hall bs deoiasd to havs boon transfarrad

}£ y-i/ - IV t^ht xoigular asta^ishmant from 1st Novamber.

ratrenchmmt undar Saction 2(00) of tha Industrial
thf?l5j® ^ violation of Section 25 Ftharaof • In the bircumstances of tha case, wa
do not pass any ordar regarding payment of back

period should be treated
as leave with or^without pay as due or dies non.

- ;fia- > •'-•

• • ..' ':.:j ;•;« -'n^ ;v^

as the case My be, $upeSimara?;"'pSy^ If'
- jegularrestablish^nt may be created, if necessaryi

5ir.2?SS?^IJ!iK4®***" the above
- three months from the

There will be no
^ormr-as^to cost$%*>;^

'hZ'- i.j '•• ''WC -v W;. I-';- , a; y'"?'" • . '. ; / ' ' . . • ' . v' •- '. v'' -•••,

_ 51^ The case of the applicants is that they aze

8f"^l«rly sit^ted like t^ aj^^

Oft 37/88/mentioned abOvee

fi^ii^ . ,

-•• •sliilMl^' s Petitions • \^

with a prayer for i^leadiAg ttem as a^^^ ^

f for iipUadmAt^of Shri Balvran Singh'and

0: ^ ^ Rajtshwar Shah as appHcantsv

OA 130^88 up Ko^2S8^90 was filed forl

- ••.' y :• ^"';>lispleadiDent of Shri Virdhi Chand ^s a{^lli;aiit|«

• , V, r •;

-

/
f •; .•\

/
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! -(,r
•fbWsaid Mfs «• aliowtd as th« pitition«rs th«i«iR

'• ^ ' 'ai^ aiib' siMlajc^ '̂«ituatedi;
•i

v-v-v. I

•y;h,iC:

•i f-> -, i.- •: s'

r. «• Svi carefully gone throu^ the records of these

c«es and The respondents

H&ve raised « ^ objection in their coufrter-

affida^^t to ihe effert that these applications ire not

maintainable in view of the Judgment of this Tribunal io
' ••• -'K-u A •, V.;.';./VvXU XfJA,. Padmavalley &oth.rs Vs. C.P.»J>. and T.1, Connunicatipi

Mpo'rtea in 4'j((»T)'"s by a fiv. mmb*i
Bench on 30.10.1990?. •

8, In Padmavalley»s case, one of the questiofw

considered by the Larger Bench was whether a Central

(^vernment employee who is a workman has two remedies

open to him, namely, to approach the Central Adoinistrativ*
v.;-Ml;: , ;r.; X'vi vr^-.,;Xc'-:r;i -rfj ••:I • •,.Tribunal or the Industrial Tribunal and whether it is Qpt*n
,n... .;,V .^0 .:Wn -S'-a AO vi^ V-I

to him to chjose his remedy. The Tribunal, inter alia.

held that an applicant seeking a relief under the

piDvisions of the Industrial Disputes Act, 1947, iwst

ordinarily exhaust the'<remedies available lender that

Actv

.. vv.'.; ^ •• I ''
9. In Padmavalley*s case, the Tribunal, however,

observed that alternative remedy cannot be pleaded as a

bar to the exercise of jurisdiction under Article 226

: A?

•f

• -i'l'
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in two situations, namelyt (i) is violation

of Article 14 of the Constitution arrf (ii) where

there is a statuto^ yiolatiorvi in such case, it is

open to the enployee to plead violation of Article 14

Of the Constitution or allege; statutory violation and

seek redress without approaching t,he Industrial Tribunal

for adjudicaUon of rights vested under the provisions

of the Industrial Disputes Act, 1947% In this conte)ct,

reference may be made to.paras 37 tp 39 of the judgment>

10. It follows itherefore,,tliat th^^^^ objection

raised by the respondents would be valid and tenable

only in cases and situations where "Inhere is no plea of

violation of Article 14 of the Constitution or statutory

violation by the authorities concerned^

11> In the applications before us, there is allegation

of statutory violation as weil as violation of

Article 14 of the Constitution, as will be discussed '
^ iid:i i,..,i.iX".."'if v,,

hereinafter^! Jh view of this, we see no force 6r merit

in the preliminary objection raised by the respondents.

12. The applicants before us were recruited after ^

getting their nanes sponsored by the Enployment Exchange.

Their service is governed by the terms and conditions of
brV:?- ik-: • - 5 • V 'v.: • ;
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•rqployioent and hours of work etc, specified in the

Certified Standing Orders for the eooployees of the

DMS under the Industrial En^jloyment (Standing Ordtrs)

Actf 1946, by the certifying officer and Deputy

Chief Labour Conmissioner (Central). The applicants
•rfv.;-r: a., •'!'•: .jc •}•? 2''-'••• • •' i -I -

have also invoked the provisions of Article 14 #1

"•i •• .V J- •-

••ive:.;b

the Constitution to the extent that they are sutklfig
• r,,}, ••••;/ > :> i'Xt'i A'"-; • • - •

tee benefit of the judgment of the Tribunal datti
:i, vf i;rV:V j: •• Cwl ^-'Xi. ^

2iiil0.1987 in OA 1059/87 and the judgment dated JO
'lot V-'Vjt vd'- "? .t.-s,,: ^

in OA 37/1988^ Therefore, in our opinion, it will

^ open to them to seek relief from the Tribwial wittetjt

V .

firsVknocking at the doors of the' Industrial IribCfflal®

12, . The workers of 'the E3|MS have been classified und«r

the Certified Standing Orders as (a) Casual (b) Badlt mii

(c) ~ Apprentice. A casual worker has been dtfifitd-'"to

neai/a worker who Is eccployed on work of a casual ©r

occasional nature or to fill posts in regular woik^

provided that a casual worker after continuoysly

working for 3 months in regular work shall be

to regular establishment governed by the Fundaffieiital

and Supplementary Rules. «Badli» means a work«s i*iTo is

en^loyed for the purpose of working in place ot regular

employees who are temporarily absent. A Badli m'xkst

'I

'<
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who has actually worked for not less than 240 days in

any period of 12 months shall be transferred to

regular establishment governed by the Fundamental

and Supplementary Rules, These are the salient
••>••!•:-v i z-: .

provisions of the Certified Standing Orders of the

DMS relevant in the presant context,
•,ru: 'v: ' •.j.vv xv:^" •

13. In the first case of DMS Employees Union
A" •;••;- Vd-'N '̂v^Nsv-. i.;;;v:---?-><

(OA 1059/87) decided on 21.10.1987 it was held that
3<.0i. ;r -v-; l I:..

those Daily Rated Mates \(^o have actually worked for

i not less than 240 days in any period of 12 months

should be transferred to the regular establishment

With effect from the first day of the month immediately

following the 12th month Of the said period* In the
b.:v '̂ Ub£ii id) i- 0-- V ft-u;..; • ?;, rx ^

second case of Shri Pramod Kumar and Others (OA 37/1988)
0.: nvs'i . r-,-\ j

^ decided on 10.8.1989, it was held that the applicants

therein shall be deemed to have been transferred to the
•; •.,'!• ••;• •••. i-"w -/ 'f. '-.L '• -. t • •»•. .A X. • -t -C •'••* V •• 4-' W

ir regular establishnsnt from 1st November, 1987 and that

the Striking off of their names from tte roixs oi Workman

of the respondents amountedlto retrenchment under
• sdJ' ;:;a i;:ar:::4.;r=-0';-r'-?w :::• . . / '

Section 2(00) of the Industrial Disputes Act, 1947
- v.w tr \cXi235- . r;::- i,: ':-':. y-':u • ' i

and was in violation of Section 25 F thereof. The

'U- L'O-rL 'iQ r-''- -

. 4:- <- •• •".

Tribunal did not pass any order regarding payment of

back wages* The intiervening period was directed to be

/
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treated as leave with or without pay as due or dies non.

: ^ the further directed that

TVrrir ^̂ ul^rnumeirs^ pbl^ in the reguW establishment may
s V, cxe-ate'di hecessary^

/

''-A 8 . i4w the '̂ p>piicanis before us have contended that they

respective dates

They have

coi^ut^B'thi'̂ -fi^re'̂ a iuking into' account the

-^^sUhd^ '̂'̂ hd-^ii^ii^^ys."'bn^^ ;^her hand, the zespondents
ha#e"coMehd6^^thai i'he applicants have not worked forj^
a period of 240 days in any period of 12 months. Their

..... ... -ho^ays^,'-%i^ '̂̂ j;^;g^ of matter ii^s considered

•« ^.;o,;.,i;x.i 'irPx«isoi^^tu:iai«rcase"ijb^ that the
si^./ Sundays^ an^"^hlM4rs should'also "it^"included for-the ^

11^,1 pu^osg'%" coii^&ii^g the of "240 days in a year.

In this context, reliance was placed on the judgment
.n-1 ..o Reserve Bank of India,

3u.: ,t^^scc^l£.|r) M'reiterate the same view,
1.^ :c^ v^.'f. IS, have'not produced before us .any'

record to $h6w how the applicants could be treated as'

Badli Morkers'aSd in whose place they oieupied the poit

on v^ich they were appointed.
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b^-': ••

€
.t..«j. •*•

- a-

16* In the conspectus of the ,fActs and circuinstances

of the case an^ following the judgments of this Tribunal

in DMS Enployees Union Vs'. Un^on.of India 8. Others

(OA JP5V87) decided on, and Pramod Kumar &

Others ys« Union of li^ia 8. C^h^^ 37/88) decided on

10.8.1989, these applicatipns of with the

following orders and directions:-

(i) tfe hpld that t^ termination of., t services of

the applicarts is not legally terw the same is

set aside and quashed.

(ii) The applfcanU sJ?all to have been

transferred to the regular establisliiitent after having

vworked for not less than, period of

12 months'i For the piu^se,.of co^uting the period

of 240 days in a year, SMn^lays and othef paid holidays

should also be Includ^,

(iii) In the circumstances, of t^^ we do not pass

any order regarding paymeijt of teck wages/bo the

applicanis;. Howeyer, thie Pf?iod should be
treated as leave with or pay^ a or

dies non.as the case may be^.
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(iv) Supernumerary posts in the regular establishment

may be created, if necessary*

(v) The respondents shall con^sly with the above

directions within a period of 3 months from the date

of receipt of this orders

There will be no order as to costs?^

I Let a copy of this order be placed in case files

bearing No^OA 948/88, Ok 1091/88, Ok 1031/88 and

Ok 1302/88^

MBdBER (A) viC£ CHAlI^MAN(J)

V

•\ V *.

—

•'I>IC• d L..

\:

V.

•

y r' : 1 ' a ijyitiD TRUSCiii'V

wiTfttn <T, ....

Socfiea C"i .tr []•:.

• Cl".-?' !

Central AdniiniiUol.vf '

5,q- --.TllfqVs, (

•^ri.icipa) Bench, r\.:v;' r.-
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