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2l THE I-N'BLE MR. .K. KARTH‘\. VICE CH‘\IRW\N(J) 4
e mN'sLE m. T-B.N DmLNDIYAL- mmsmArIva MEMEER
:l. Whether Raporters of local Papers may be Bilmé te
'/ S R L N 2. the judgmﬂﬂt? e | B

2, To be referred to the fggpo;fpgrs or not? sto

ity Lok
LI W RS t

. N v A, . Sz P TP ENN oy
. - Y ,,.A,. o Loy s PN A F
oo e ok « . T A B . -
g AL g MUF W " S Ve TR AN ey ’

: : (of the Bench dQlivered by Hon' ble Mr. ¥,K. i(art%m
SURE S ’ ’ ~. Vice Chai!‘man(.ﬂ)

- PR ‘;" - .'.‘;- K .' 3 N
e g I R T -;; NS IREE ALY TSP\
P N a -

'l‘hore are 64 applicants :l.n all in thess

¥

applications. They have worked for difforent pe"iads o
ST 1T R %

.tn th. Delhi Milk Scheme (hﬂ'-‘eiﬂé'ﬁ'-'r referred to as
T LEE Ay ia

'DMS')as Mates/Baali workers/casual Labourers., f‘ss thg

oy
s s gty Gyl e,
L TR ST P 5 A

issues raised :I.n the prescnt applications are i«.anticai,
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~ o it i.s proposed to doal with them in a common judgment, . . i’

2. 'l‘he applicants have prayed that as they have mrim :f“--*

. . o
ot P depyg kot 3 Py K 'A' S
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for not l.ess than 3 months 'in regular work of tim
e wagb el : - that: &
respondents.Lthey be dzrected to transfer to the

e T L. -‘;ﬂ.. 4.5 - Q r~‘4 (

- ’ 'Mtiwregtuar estabushment of the DMS, that they be éinrttd |
to uplement the 5udgmnt of this Tribual doted az,m,ws‘“
‘ o m P m59/87 (ws Euployces Union Vss Union o India 5- ,
others) and that the iOSpondents be directed to tﬂ&t tm
e days on which they weze not allowed to join their wrk
o vdthout }any notico and valid orders as on duty ﬁar all
wpurposos.a o W | N



SR 3@ It may be r‘callgd that m m Emwes S0

: -»”_'_union had filed 1n this rxibmal QA m59/89. which -
,,,as disposed of by judment dated 2b.lO.l987. m R
| the said applicat:l.on, they had PIaYCd that the |
| :‘daily paid mates/badli mrkers bu brought @ver to
= regu].ar estab]ishment and that theY be paid 531‘“1’ ’

".allowancos e:t@ on par with Group 'D' tmployoes.

:The said 'applicatien was. dism“d of by 3““9”“’*'

' _dated 215.10;&.987, the cperatiw part of which

S IR

:f','reads as followsz- .

,}.

| an : 5 B '(ﬂ) Ihe re5pondonts should acco:rd to the
daily rated Matos(Badli mrkers)

o are comededly perfomzng ‘“” same

d”ties as xegular class IV Mates. the'

sam salary and conditions of service .

'thex: than regular appointmt. as are

w,?ﬂates fmm tha ,dates of ‘their appointment :

-_"‘fpenod sf 12 mnths should be transfe:redf -

f‘jte the regular establishmnt with ef;fect

B -"iifollowing the lzth mnths of thp said
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SO PR _, l'\-periﬁdo The gap if any in their
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‘rribunal on the sé&e issue in m 37/.1.988 (Shn Pramod

B adEn for ‘pef o‘d"s "ravnging ﬁ;fmm March 1987 t@ October, 1987 had
: <:., . ‘, e ,,f(if; a:
. GRS R L
' alleged that they had not been allowed to work by verbal
1 R RV
W rE ozﬂers 1ssued by the respondentse They had prayed that
i  be ¥~
I DA Siey shouid be al.‘lowed to woz:k andLregul,arisedin the
g |
. 5y
S .8..!;%9 to which 6ne of us (Shri PsKe Kartha) was a;
partw, “The' operative part of the judgments reads




© " Inthe conspectus of facts and circumstances
- of the cése, we are of the opinion that the . .«
-~ applicants shall be deemed to have been transferred
= 0. the. pegular establishment from Ist November, =
© 1987 . The '_Str.iking--bffﬁluixf‘ names from the rolls
~of Workmen of the xespoidents amounted to . -
r- retrenchment ‘Amnder Section 2(00) of the Industrial
‘Disputes Act and was in violation of Section 2 F
-+ thereofs “In the ¢ircumstances of the case s WO
'.do not ‘pass.any order regarding paymermt of back
'wages, -The interwvening period should be treated
‘as"leave with or without pay as due or dies non,

-85 the case may be, Supernumerary posts in the -
i regularrestablishient may be created, 1f necessarylp
_The respondents shall comply with the above .  °
. ddrections within a. period of three months from the
“:date of reéceipt of this order; 'There will be no
‘order'as to costsy® - o o R

v

The case of the applicants is that they ame

similorly situated like the spplicants in OA 1059/87 and .

31/88, mentioned aboves

a ‘prayer for impleading them asapp].:u:antsas -

mentioned below:

1646/%0 wes filed sesking

adimnt, of Mohen Jha o5, m applicamts .
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- 'The eforesaid MPs ere allowed as the petitioners thereira

. ‘3
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are “also similarly sitdéieci.

. % ' ;
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; 757 We have carefuily gone through the records of these

e W

cases and have considered the matten. The respc»ndem.s

; a.’.;sl-‘..,'u k"

‘have raised a preliminazy objection in their coun‘ter«

affidavit to the effect that these applications 2re not

= 3; ""‘:. 1

méintainable in view of tﬁe judgmnt of this Tribwal in
Ar, Padmavalley & Others VS. C.P.W.D. and Tele CGm:.micatioz‘f

«.'ﬁ

reported in 1990(3) SLJ(G‘\‘I) 544. decided by a five ﬁeaher -

SR A J. ;z—.

* Benéh on 30. 10.1990. o v
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8. In Padmavalley's case. ome of the questions

[ E e
A “ i

considened by the Langer Bench was whether a Central |

) _,‘. -.". f‘ ..'.k »‘-
3 TRp G ev.

Government enployee who is a workma'i has two remeciie

FERTER . P P Ty
y""’ I J‘ e u.é.;v. (,“‘l..‘ 5?:;';' .',. B .‘,_,, R \.‘~ ¢

Open to him, namely, to approach the Central Admnis eratwe,fi

]

N :’a ;:':; ’:"5

r"

Tribunal or the Industrial Tra.bunal and whether it is np “n

.- SO »
¥

to ;lim to choose»his”remedy.' 'rhe Tribmal. .mte: :ael:i.aa

o P
1 v vy 4} V

held that an applieant seeking a relief under the ~

)
Lt E R -":‘,x"l-“
SR PR :" o

pmv:.sions of the Industrial Disputes Act s 1947, mﬁ;

ordinarily exhaust the \remedies available under that -
et Act" L o e IR g E M

. e e ‘ »TJ,

a5

RS In Paclmavalley's case. the ‘rribunal. however,

u. “.,

A observed that alternative remedy carmot be pleaded as 3

bar to the exercise of jurisdiction under Article 226
Qo




in tvn situations. namely. (i) where there is violation

3

LA ,...-_-':&é EyL
of Article l4 of thexConstitution and (ii) u#nre

-7-

- .there is 8 statutory violation. In SUCh case, it is

open to the employee to plead vrolation of AI’tiCle 14
IR U é‘ l

of the Constitution or allege statutory violation and

'seek redress without approaching the Industrial Tribunal

. B S T A N T
SO S UL § 3 T At 'Jr;!‘-.’ b

'for adjudication of rights vested under the provisions

. - Y S ks T <’i
oo 8 fey W o B >
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' of the Industrial Disputes Act l947r. In this context.

/{ SR §: 10, It follows _therefore that the preliminary obJection

; ' raised by the respondents would be valid and tenable

I T P WS
CoATIY B

only in cases and situations .Nhere {here is no plea of

; o Vi°lati°ﬂ Of Article l4 of the Conatitution or statutory
gall # 3oy AN

i
violation by the authorities concerned. |
e RIS LD B g e o

.I.l». - In the applications before us,, there is allegation

Q\‘ s S
s of statutory violation as weil as violation of
53 e o
e - Article 1.4 of the Constitution, as w:Lll be discussed g
‘f SrtE T g o oA '
BT hereinaften; In view of this, we see no force or merit

o ‘1 Y

“in the prelimmary obJection raised by the respondents.
..12. " The applicants before us were recruited after

.getting their names sponsored by the Enployment Exchange. _

‘l'heir service is govemed by the terms and condit ions of
) t * 'l- N ‘ - w- 5.- e . T ' f
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employment and houzs of work etc. Spec:Lfied in 'f%w

,Certified Standlng Orders for the enployges of the e
i DMS under the Industrial Enployment (Standing ()gdh,s’g

“Act. 1946 by the certifying officer and Deputv

W

Chief Labour COum:Lssioner (central). The applieents

v, et 2

have also invol.ed the provismns ef Article 14 m S

2‘ , .,.' ’5

che Constitutlon to the extent that tbey are swkw

: the benefit of the judgment of the Tribunal damd

| 21.10.1987 in OA 1059/37 and the judgment dateﬁ Ln.e.r@e‘gé

Tow e T e

. in OA 37/1.988. Therefore. in our Opinion. it will ne ;

'open to them to seek I‘ellef from the Tribunal wz’tmﬁ f{i

firs‘anocking at the doors of the Indu5tri.al 'Embunai& o

’iz.“_ Ihe workers of the nms have been cla551f§md nﬂﬁir<§5

:-.'

the Certified Standing Orders as (a) Casual {b) Bef:s},z. am?’?f

| (c) ) Apprentice. A casual worker has been dei:med tm‘
5 . “: “ o ;-' . _‘ } §
nem/a mrker who 1s euployed on work of a casual er o

occasional nature or to f:.ll posts in regular mrka ,
Ao 5 o Y S e £ . é o
provided that a casual mrker after t,:on'i:im;m.zss.‘{‘fg

working for 3 montbs :ln regular work shall be wgnefnrreéi
; to regular establishment governed by the Fundamm al

) and Supplementary Rules. 'Badli' means a mrk&r ﬁ‘m i@

emloyed for the purpOSe of working in place ef regusar

' empleyees who are temporarzly absent. A Badll mrker
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who has actually worked for not less than 240 days in

—

any period of 12 months shall be transferred to

regular establishment governed by the Fundament al

P e and. supplementary Rules. ’The“ are  the salient
- ¢Provisions of the‘certified Standlng orders of the
| nms relevant in thePre’;"t °°"t°xt’
R e e “ 13. In thefirst case of DMS Eﬂpb‘lees Uni°" |
| o :efem etﬁF*ﬁVT(oA lOSQ/é;) ;:ci;ed on 21.lO 19g7 it was held ‘that

& 'not less than 240 days in any period of .1.2 months

.Jshould be transferred to the regular establishment

AL Gl ] |
) ‘with effect from the first day of the month immediately

i %followmg the 12th month of the said period. In the
‘second case.of Shri Pramod Kumar and Others (A 37/1988)

;decided on 10.8.1989. it mﬁs held that the applicant=
e LBLESN L.l wkgmn e ST ER :
therein shall be deemed to have been transferred to the

. 7 regular establishm.nt from Ist November, 1987 and that

| “thestriking off of their names from the Tolis or Workman

of the respondents amounted\‘bo retrenchment under

Section 2(00) of the Industrial Disputes Act 1947

e “wand :nas in violation of Section 25 l-‘ thereof . 'rhe
R ’JTribunal did not pass anv order regarding payme“t ot

back wages. The intervenmg period was directed to be
, O |

.
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treated as leava with or without pay @s due or die s npon,

e e A “ &g ‘the case may beg' It was further directed that

Shey sty e suparnumerary post ln the regular ostablishmant may

&\
KB

w»be created; 1F necessary. |

COrECLA OIS Y8y The- aﬁplicants before us hava contended that they

kdu:_t. | . have® warked for oVar 240 days from the respective dates

of theixy appoantment as Da;ly Paid Mates. They have

computéd’ this’ figure after taking 1nto account the

vk vl e sundays and holidays.: n the other hand the respondents

HTLE e hava“coﬁtended that the appllcahta hava not work ed fé:}

a perlod of 240 days in any period of 12 months. Their

S E O A comphtation does not take into accaunt sundays and

r

SIS 5 holidays. “rhis aspect of the matter was considered
7 st i Pramod” Kumai"s case in which”it was;“held that the
et stT gundays” and” holidays should also ba included fcr the_ P
cprt Bl BB Pritpose’ df computing the period of 240 days in a8 year, o
In this context, reliance was placed on the judgment $°
R St the'Supreme Court in H&D. Slngh-Vs. Reserve Bank of India,_

¥ ~l985 SO?f(L&S) 975{ e reiterate the same view. :
150 i Tha rasbondents hava not produced before us . any
ferian ] Zh Bwinont

record to show how the appllcants could ba treated as

w.«i

o Badll Wbrkers and ln whosa place they occupied the post

on which they were appointod. o _ L e
o~ :



16. In the conspectus of the facts and circumstances

. of the case and following the :)udgments of this Tribunal

worked t'or not less than 240 days in: any period of

12 months'- I-'or the purpose of conputing the penod

in DMS Enployees Union Vs. Union of India 8 Others

(OA 1059/87) decided on, 2.1910 21987 and Pramod Kumar &
Others Vs Union of Indiag. Others (oA 37/88) decided on
T ) .1.0.8 1989. these applications are disposed of with the
- following orders and directionso-

o (i) We hold that the temination of ;the services of

| c the applicants is not legally tenable and the same 1s

| set aside and quashed. . Lo et g

{ (ii) 'rhe applicants shall be deemad to have been
transferred to the regular establishment after having

{ ' o of 2‘0 days in a year. sundays .and, otheg pai.d holidays

should also be included.v

P
ORI et w0

bf S (111) In the circumstances of the .case,; we do not pass

any order regarding payment of back wagesfto the
o applicants. . However, the intervening period should be
=

| .> T o treated as leave with or without pay .as due. or

dies aon,as the case may be. .51-;_":---_,-
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(iv) Supernumerary posts in the régular ostablishment
may be created, if necessary.
(v) The respondents shall comply with the above

directions within a period of 3 months from the date

of receipt of this order

'There will be no order as to costsi
Let a cépy of this order be placed in case files
bearing No.OA 948/88, OA 1091/88, OA 1031/88 and

OA 1302/88;
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