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(i1) Declaretion that the applicants be

entitled to be absorbed from the

4

dats of issuance of ‘the sanction

o

‘by the Government.
v (iii)i Issue of direction that the liens of
ch‘abﬁiiéanfsyin the Railways could

hot be terminated without resignations.
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4. The Learned CounSel fﬁr'the applicants conten-
ded that by thé very nature ofwthings the exercise of

option by an employee ués.ohif an offer of his service

' to be absorbed under the said undertaking in public
4 ‘latérESt;¢:?ﬁé:ﬁoéa}nﬁiﬁf*céﬁﬁat force retrospective
Qbsofﬁgibhl The apbii%aﬁ%sﬁﬁé@e every right to resile
" from the:ofFéfkﬁﬂiEH"ﬁhéy'h@Hlbiven. The Government
Y aolvisy Ghimg Moy e oridam wund oS4 st
could not accept the offer from retrospective date
niagpang e o 0V Li5 8.8 i daen ma b i
to the detriment of the employees.
IBTE I3qnangsmasly sen ne o At idig sy tae
S The Learned Counsel for the respondents contended
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it IRCON was' a Public' Sector Undertaking end did
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not come undéf’fﬁh‘5d$ﬁY9U“of‘the Tribunal. The absorp-
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by the Tribunal to the effect that the applicants

- are entitled for absorption by IRCON from a date

-~

- 6e = While the above pleas were not disputed by

- .the Learned Counsel for~thahapplicants, he contended

that the lien of the applicants could not be termi-
nated by the railway authorities until they had
acquired lien in IRCON, IRCON could issue the order

¥

for .absorption only after receipt of approval from *

- the railuay“authbfitiea to the‘a&éeptance of resig-

nations or retirements of the applicants and such

~ accaptance cannot be given a retrospective effect

to ‘the detriment of applicants, Therefora, the‘

- Learnad Counsel had argued that his case was against

'

the“railuay1&uthoritiasaundér.uhom their lien could

L

-;'7. . :The Learned Counsel for the respondents brought
;. rout. that:the-applicants with a view to fulfilling
‘fffthﬁfr‘pensonalAihterhst:ahdtclniming enhancéipehsionary

*,beﬁéfits,1n‘tormi«oﬁgtnafr%commendationa of the Fourth

option
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instance their ‘clear opticn’'for absorption from a
specified date. He:also said-that ﬁption once ex-
‘ercised could:not-beichanged and was final. In

this ‘connection. he quoted rule 117(13) of IREM (Vol,I)
(Revised. Edition - 1989) but we'must say at this stage
itself. that the rule is ' not relevant in the present

cases because that rule relates to Pixation of pay

"~ of Ex=Combatant Clerk. The other rule quoted viz.2023(7)of

IREM(Vol,1I) is also not relevant as that relates to exer=-
cise of option for drawal of pay on deputation,
8. » ' The Learned Counsel for: the respondents further

: argued that the Railway Board had: clarified that per-
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manent absorption of railway employees in IRCON would

‘continue ‘to be ‘effective from ‘the date of completion

of :three years deputation period unless competent autho-
LabRE e . :

‘rities approval was obtained for iextension of deputa-

.tion period ‘as :per the-existing policy. In this

¢ cdanection they imvited attention to the Ministry of

-sFinance's letter dated~22nd‘September, 1972 some

.exttacts:of:which are-reproduced:below =

oM The' uhdersigned is’ directsd to invite the
attention of the administrative Minietries/

+, i -Departmehts:. to: the orders.issuad by the Bureau

of Public Enterprises from time to time, stipu-

Ih ;3rl‘Igtkng?tiﬁh“iiuits:fortexarciaa of option between

reversion to the parent cadre and absorption in the
concerned enterprise, by the deputationists

from the Govt. services to various public enter-
prises. As the Ministries are awvare, the time-



-1985 it was also gddquthaﬁ;in‘caae an employee was

&y,

limits for exercise of option have been
- prescribed on the baazs of the decision

_ taken at the highoot luvel. It is, there-

.. fore, 1npeutt£vu that the option orders are
Aimplementcd most strictly, and requests
for extension of doputation beyond the pres-
cribed limit under the orderl, as a rule,
turned down by .the administrative Ministries."”

9. ' The Railway Authorities had also by their letters
dated 30;h.3ulx,_1985”and,10th Sgptember, 1985 made

it clear to IRCON that they would be unable to agree

_to the extension of deputation of railuay staff. The

employees'should either be absorbed permanently in

- IRCON on, completion of three years deputation period

ui£h IRpQﬂ agg}nat«sq_pgr.cent of core posts or returnad

to their railvay departments in exchange of new

employees uho.éhould_be deputed now for a period of

three years only., Ioﬁthe letter of 10th September,

&

_.~.not,_willing to get himself absorbed in IRCON from
..the,date of completion of thres years' deputation

- period, he should be repatriated tec the Railways

immediately and the question of regulnrisation‘of

Vftﬁéfjxcgangpexipdaqf$Qqutq§£on would be taken up

<'suitably with the:Departmant of Personnel. The

oS
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Lea:ngd Counsel for the respondents, therefore said
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| F?éfw@ﬁbﬂap?;fceqieUUéf§ f911y aware of the fact
'ii;i?;?ith?}ig?bi?gﬁéléPéot§éd on completion of depu=-
'i'téﬁibhﬁﬁg%ibg 6f‘?ﬁ¥%§fy§§}s and they had tendered
‘their unconditional dptions for permanent absorption
’f’rbm a "a'p'eéi'f'fed date and such dates could not be
altéred. WH&E ‘the tailusy authorities did was only
hﬁd}conbéy anoroval to the dcceptance of the resigna=-
‘tions from the dates For uhich the options had been

gi\ieﬁ." “Therefore the retrospectivity was with ref-

B “éren::Ae to 'tﬁe”dbt’ibr‘w‘s‘ 6f'the""za'ﬁfp11cants.
90, The short point fnvolved in this case is
"uHéthéf'fﬁé"1étter‘ur"tna*réixmay'autﬁorities
R according aporoval to the accéptance of resigna-
‘Tions of the applicants or“tReir retirement could
o according to the date offirst optic

“""'be done from Fetrospective diii{notuithsfandingtw.fai
.. ..that

"'Jthe options given by’ the applicants .were later -

b N such changes were

R “cinnged' by ‘thlem' oHice br Wote'than once but/ before

‘the date of ‘acdérding of approval by the railuvay
authorities, @ ¢ v oon
s Llif S gigsdioTe Leérned Counsel for the respondents

© ette'd “tha'case of J. Shars v/s Union of India

/
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and Othars /0.A.No.364/86_/ in a similar case

" felating to another Public®Sector Undertaking
“namely Rail India Technical and Economic Services
‘Limited (RITES). It was observed thersin that the

“order relating to the absorption of the pstitioners

‘would be operative in its own course from the date

‘on ‘which it was issued. 1t was purely an adminis-

"‘grative order and could not operate retrospectively

to the prejudice/detriment of the petitioner who

must be deemed to have been continued on deputation
with RITES till his final absorption.. The Bench,

therefore,’ held that thie Yien of ths petitioner

‘on his cadre post in the parent department stooé

terminated with effect from the date of the Presidential

“‘order and he was declared as entitled to all consequen=-
‘tial benefits in respect of salary and pension etc,

‘it any, flowing-thereirom:’

45935 The Léarﬁed'CounSblﬂfor'thé*fétpondcnts.said
‘that %hé”ﬁriésht applicdtion was-distinguishable @ . in

“that casb-hiilinbn%bb~an“hskaﬂ‘for'for abaorptionn

“in RITES, Thi’exifclatfbf?%he»optton-conatitutad merely

“‘an offer to be ctonsiderad fﬁr'iar*rptidn. In these

ool
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-.ceses the: IRCUN" had ,declde'd:tto absorb .the applicants
- ‘and-they:gave- unconditional eptions, for permanent
gbgo;g&ipné1Q.JRCDNEftpgyn1r.trpspggt}ye date.

12, : ue, do.not. find any difference. in situation.
Thevsty'fact,thag-tha o:ﬂbr,qfiﬁhs,ﬁailpay authorities
oid .,uas‘iaauadMqonvéyiqg approval to the acceptance of .
. ~: resignations :or retirements of the applicants showed
. that :the .absorption.was not autgmatic or else there

'was ng-need for approval..  If .there was nesd for

. approval itrg;aa:;yﬁiqpliag that the resignation or

wt 54" the:petirement coyld: have been;refused also. Or else
'nuﬂgp?hrgihe@;ctondgpg,gt;qqp;pup;.uagigpﬂypgapt. The point
ants Leeadoshe- seen is as: to when the applicants severed their
[&1iasnizssd add .gconnections, with the.railway authorities. Until the
o wievoun Dig o4 aparovel of the .railway authorities issued it cannot
applicant : “A
ats ncicney tbe presumed.that the /cut themselves asunder from theilr
office unlegguthg;quigpgggyon‘pyatngn by itself
L2 2testaspeceording. to: apy rule meant gpaorpggqn,in IRCON as such,
. e% s ldarieingniIf suh, 8. meaning. 48 to be sssignad.to their options
‘w7z ons o rthede the:communication of ths aporoval of the railvay
ERTR jg$¢?ijﬁﬂ&$’;;thﬁfiﬁkf’H’QQﬁﬁybgggqgﬂt lg;ugipgﬂén order by IRCON
feout 20 Laeldeening ‘he applicents to havs retired from railuay :

'ic;ﬁ .
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Utilise their services,
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service from a retrospective date were meaninglesa,
in fact in these cases

The option/did not constitute a complete and opera-

« W L¥ije%e g VP R ax.

KiST 1
tive termination of the link with the railvays in the 1

IV

absence of any rule pf instructions to that effect.
| The general principle is that in the absence of anything

‘to ®e contrary in the provisions governing the terms

and conditions of offlcq’an option in writing sent to

the competent authority can be withdrawn or altered at
any time before it becomes effective that is before

it effects termination of the tenure of his employment.

“ thys'

Any such termination cunnot[pa from a retrospective date

XE SRS

to the detriment of applicants,

Ve

13. The arguements of the Learned Counsel for the

respondents is that the deputation was for s specified

Q;,Q,g{;hdgéﬁd the applicants @hﬁufh_ﬁ%V) either reverted

]

to the parent cadre or got absorbed and the d.putationv
could not bs sxtended, srealsc not tenable since there

. or repatriating ' {
were no specific orders rulicvinq‘tho officers on !
expiry of the pa;iod of deputation. In fact, the
organizations where they were deputed continued to

/

14. The law having besn well-settled in the case of
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applicante 1n‘the'pa£bn£“department caﬁnat be
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treated as tarminated from a date prior to the

15. The applicants uill be entltled to all
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