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IN THE CENTRAL AOniN 1ST RAT IVE TRIBUNAL

PRINCIPAL BENCH, NEU DELHI

DATE OF DECISION

Regn.Nj. Mne of the agjlleant
sTShFI

280/88 *""*
WITH

OA 2459/88 V. SATYA PlUhTHI

OA 1418/88 K.L. SETHI

OA 1002/88 R.K. GARG

OA 997/88 RESHAfl SINCH

OA 1049/88 RAHESH CHAND

OA 2458/88 T .SIVARAPkAKRlSHNA

fWRTHY

•A 987/88 KA3 KARAN SINGH

OA 1077/88 Y.L. OQGRA

OA 1022/88 R.K. GUPTA

OA 1060/88 A.P. NAKANG

OA 978/89 N.N. SEETHARAR
BHATT

OA 1431/88 n.O. KHATTAR

OA 1061/88 G.L. KAKKAR

M 991/6B S.P. SAREEN

lltai-Sl-ltie.rtSBjndjnti

U.O.I., N.RLY

U.0.1,0/0 RAILWAYS

U.C.I.,n/0 HAILUAYS

U.0.I.,n/0 RAILWAYS

U.0.I.,n/o RAILWAYS

U.O.I.,G.njlii«AILWAYS

U.C.I.,n/0 KAILUAYS

U.0.1.,PI/0 RAILWAYS

U.0.I.,n/0 RAILWAYS

U.0.I.,n/0 RAILWAYS

U.Q.I., G.n., N.RLY,

U.O.I, n/0 RAILWAYS

U.O.I., n/0 RAILWAYS

U.O.I.,n/0 RAILWAYS

U.O.I., n/0 RAILWAYS

c»ntd.2..

V. .
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O.A. 1005/88 I.S. AGGftRUAL VS. UUI, f\/0 ttA^ILUAYS,

O.A. 1006/88 n.B.L. 3USHI V/S. UCl, n/O RAILUAVS

O.A. 988/8B 3.C. NAKANG US. UOl, H/O KAILUAYS

O.A. 1059/88 HANUflAN PASAO fUUfHlT VS. UOl, W/O RAILWAYS

u -I. w 0.^, 1032/88 U.K. nUKHEaJCE^ ^ WS. UDI, n/O RAILWAYS

O.A. 1030/88 PrtEi*! NATH BIROI v,;- WS UOl, fl/O RAILWAYS

. , 0,A. 1071/88 BALBlft SINGH PlAH^NDl- yg^ KAILUAYS
RAT T A

O.A. 2A56/83 HAWSRAO CHOUJHAHY US. UOl, H/O RAILWAYS

„ X)^Av2A57/8B. K.K. SHAhPlA VS." UOl, H/O RAILWAYS

O.A. 2460/88 K, GOVINOAN VS. UOl, Pl/O RAILWAYS

O.A. 14A6/88 S. DAYARAMAN US. UOl, W/O RAILWAYS

*

SHRi Y. PRABHAKAR RAO .. Counsel for all the

SkRI'Rtin^SH GAUTArt APi^LICANTS
SHRI I.e. SUDHIR

. euoT «; N •• Counsels for all the
jX Jr'ii"! onK-l; a«iM. ^ RESPONDENTS

n/S. A.K. SINGlA i CO. KL5HUNULN15.
SHRI K.K. PATEL &
fls. flajula tJupta :. m

for IRCON, , "
CORAPl

The HonVble ns. Juetica Ran Pal Singh,

' • Vlca 'Chaiitnan (3)

jn . : nv ^ Han^dla^nr^. I.P. Cuptat f^ambar .(A;

v;-r ^t.'Wh9t,her';Raporter8..*f iiical :p8per8 nay ba

allaued ta aaa tha judgnant?

». y^2» T# ba rafarrad ta tha Rapartar ar nat? ^^4
. . ' - . * •V»V ' • ^ ^ i i • 1

xrf ;.oiv,d • '•
f OELIUEREO BY HON'BLE SHHI I.P. GUPTA, flEMBER (A)^

v:> .^.a 's/yisiiafl • Contd.3..

Views' jc T\^r<r. • .'"
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Th« aforasald OAa ara bainQ diapoagd of by
^ i C' .... ••

thia coMon ordar ainca tha iaauaa raiaad in tha«

ara aimilar in natura. Tha applicants Joined

Indian Railuays and worked in the Railways in

different capacitias. The Gov/ernnent. of India .

\

establiahed a Public Sector-Undertaking called

Indian Railway Construction Company Limited (IRCON),

The applicanta were deputed from the Railwaya to

IRCON. The deputation was for « spqpified period.

Later, the Undertaking (IRCON) tfeeidad to consider

absorption of deputetionists in the Undertaking

itself. The applicanta were aaked to give their

options for getting abaorbed. Tha apolicants gave

the dptibna. In most of the casea sseking of options

wat doni prior to the expiry of tha period of deputa

tion but there are alao some cases auch as that of

Prom Hath Birdi Mo. 1030/88/ where the option

y«a makod •ftor tha expiry of the period of deputation,

After having given tha option to got abaorbed from m

' marticular data- spplicanta Imtor roviaod thoir

" -rA- - • • '
optiona in rogard to pormanont mbbirption once or

" -I - i './ft • ' . • • • • ,

Warn Sttch •hungmawm •ado with • view

,-1

• " V • - ^ V:.
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to Cl.iirino wihancsd pen»lon«ty b.narits in ter««

" of th. r.co™,Bndation. of th. Fourth Pay Co..i..lon

duly •ccaptmd by th« Gov.rn«ent of India.

' 2. The contention of the Learned Counsel of

the epplicanta ia that change of option regarding

date of absorption could ba «ade any ti«e before

acceptance and in any case the letter of the Railway*i - : ^>0 •• •

"• r>i.. . *uthopiti.s conv.ylng thair aoptoval to the acpep-

tanca of tha rasignationa of the applleanta conee.j? V ; "

* ^

.• r" :/ -

A f ' ^ .

-".B ^ ""U

f

1o

^ 11- r. f , -1

quant upon their permanent absorptions in IRCON
•'n.'

could not have a retrospective effect. It is sean

that after the approval to the acceptance of reaig-

nations by the Railway Authoritiea fro« retrospective

date,IRCON iasu3d an Office Order deeming the appli-
\ : •;

canta to have retired from railway aervice from re-

troapective dates as given in the communications of

the railway authoritiea and permanently abaorbinQ

the applicanta in IRCON in public intareat from ra-' i Z': ' Kt O . . V

^1V tv.. ' troapectiwe dates.
'• .n/i:

3. The reliefs sought ara -
• , . • ' " ' • • - •• • J- 'J'J:

/--• ' .Mw' •

H., .ai ^

to absorb the applicanta from tha data

of lasuanca of tha sanction of the

(1) lasue of direction to the raspondanU
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(ii) Daclaration that the applicants be
f'ir. Q. • , ...

entitled to be absorbed from the

data of iasuanca of tha sanction

by the Government.

(iii) Issue of direction that the liens of

the applicants in the Railways could
- \ !sr .,^j v^^-,

not be terminated uithout reaignations*
•.£a>^ ,r.J >a ^ ^ ^ _

4. Tha Learnad Counsel for the applicants conten-

ded that by the very nature of things tha exercise of
j'-- • '/ ^ , , .

N

option by an employee was only an offer of his service
r .: ^ . -r : • - ; •• , •

to be absorbed under the said undertaking in public
r - ^ - -N . , ^

i If ; :;n .vi. -tj

interest. The Government cannbt force retrospective

absorption. The applicants have every right to resile
Dvxi:iec

from the offBr uhlch they had Qi"""- fh. Gov/ernmsnt

eouli) not BCC.pt the offer fro", retrospective date
•-•? mo-'* .30i -.ftwr;:-: ^ . .. v.:- : C.'

to the detriment of the employees.

5. The Laarned Counsel for the respondents contended
5rt4tca-i£ . ,^-

that IRCON was a Public Sector Undertaking and did

• f ' r :• 'r

1.1^ - .4 Bit nfnot come under the'purview"if the Tribunal. The ebaorp-

^ tion uae to bV ..dV liiMF .nd no direction Heuch
- ?=-'5!un« 'r'.T ,y ,

could be given to IRCON to al)8orb the applicants from
»

•pecified ior c.n euch a direction be l..ued
*>a& «:'nsoii-ra3 e ir d'-u-ia's Ji

• •

•rti tc no.:vonttij -^,1? •»«
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by the Tribunal to the effect that the applicants
ft

are entitled for absorption by IRCON from a date

to be indicated*

6« Uhila the above pleas were not disputed by
, 'v - • •••

the Learned Counsel for the applicants, he contended

that the lien of the applicants could not be termi-

nated by the railway authorities until they had

acquired lien in IRCON, IRCON could issue the order

for absorption only after receipt of approval from

^•itha xailuay authorities to the acceptance of rBsi^r-

nations or retirements of the applicants and such

acceptance cannot be giv/en a retrospective effect

to the detriment of applicants. Therefore, the

Learned Counsel had argued that his case was against

the railway authorities under whom their lien could

•yn : J-.' •'

- .r -

•

not be terminated retrospectively,

Tha Learned Counsel for the respondents brought

out that the applicants with a view to fulflllino
iV.-v 3 t: ^ i--,, ^

thair personal interest and claiming enhancedlpensionary

••!

.> T

«« ^

benefits in terms of the recommendations of the Fourth

i . i. C'-i *.r"f i'.-/.:' •=-r; T"'^ option
Pay Conmiaaion kept on changing the/date of parmanent

absorption by IRCON though they had givan in the firat

' I ii 4 -f> iv?,? « ••• 's ^-s i ^«si''; ,\c; • »jj , rj .

. cVi; i. . -r' i vyr

SKiu j, Z-Ai: i-

0,1:: ^:--a v-~::•*•:.

N '
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instance their deep optlcn for .beorptlon ftom ,

.i

Oi"'

r- -

specified date. H. al.o »aid that option once
BX-

• %''I ,• rt•rcisBd could not be changed and was final. In

this connection he quoted rule 117(13) of IREPI (Vol.I)

(Revised Edition - 1989) but „ «.st say at this .tags

itself that the rule la not relevant in the present

ca-.ee b'eeause that rule'r^l.tes to fixation of pay

a"" '̂ot''̂ ?e!;ant'as%ha"«l"'t''̂ S"''̂ °'"P*a. oroption for^draual of pay o"deBuLu°in!" """"
The Learned Counsel for the respondents further

ergued that the Railway Board had clarified that per-

manent absorption of railway employees in IRCON would

continue to be effective from the date of completion

. ^^ :-s'' ' .i.d
of three years^ deputation period unless competent autho-

ritiea aporoval was obtained for extension of deputa-

tion period as per the exieting policy. In this

-.0 t :a .-i •' w Zi-: • - ftf .j :<r - ; ,
connaction thay invited attention to the ninistry of

r'

• Iv 3 •• •'-rr Zl-: €- iS'"- -.it-.-;: c
Finance'a letter datfd 22nd September, 1972 somfi

'.if.?

extracts of which are reproduced below

. " The undersigned is di^rectad to invite the
, attention of the administrative Winistries/

Oepartmenia to the orders iasuad by the Bureau
.of Public^^nterprisee from time to time, atipu-

l«ting time limits for exercise of option between

reversion to the parent cedre and absorption in the

concerned enterprise, by the deputationists

from the Govt. service to various public enter

prises* As the ninistries are aware, the time-

ie-ti

d..
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5 ? , , : - limits for exsrciac of .option have been
, prescribed on the basis of the decision

irsf'li ytakanat thp highe^Jt lewel^.^It ia, there
fore, imper<ttive that the option orders are

-! 5;v ' 5 . implementad most .strictly, ^d requests
for extension of deputation beyond the pres-

t -vf V crihed limit under the ordara, as a rule,
turned down by the administrative Hiniatries."

a;. 2bo'iv.Jj-;-;/,

9, The Railway Authorities had also by their letters
70-^, tl-vc-i -r' -• ; • : , . c..

daUd 30th auly, 1985 and 10th Septembar, 1985 «ade
^ ,•its ' ' •>

it clear to IRCQN that they would be unable to agree

to the extension of deputation of railway ataff. The

employees should either be absorbed permanently in

IRCON on completion of three yeara deputation period

with IRCON againat 30 per cent of core posts or returnad
SS'SC S *" i ' i ' • - • • •• .1- 7'

to their railway departments in exchange of new
v .r r-ri

- " • **"

employees who should be deouted now for a period of

three yeara only. In the letter of 10th September,

i > ^ -^1985-it waa also added that in case an employee was

1- --s ^

not willing to get himself absorbed in IRCON from
•r: ^

iZvi, ;;; f; the date of completion of three yeara' deputation
• v -^ba ' i-. ' . .J 'v.-'o r-;:"":; j i

period, he ahould be repatriated to the Railways

'?•- ^>n.A-TOVr;.. -t:.
-.-i _ w

V immediately and the question of regularisation of

^ .. , r.'
^ * the exceaa period of deputation would be taken up

Aj n.-*bl}Q€i -j :l »

n' ; V • •• •;. 4

'suitably with the Department of Personnel* The

3 r :• ? •• • '.-i-is- r.

•/j;. ; '"-s 9-Jf ;S. • -. *•'

ft !
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Lsatnad Counsel for the respondents, therefore eaid

> t i'ii

" thai^ths applicants were fully awara of the fact

.:' ,-4

'i 'u . 4 ^

3->?I ;

•••or

r,.; i!

^at tKay would ba «b»orbad on completion of depu

tation period of thr«e ya»r« and they had tendered

their unconditional options for permanent absorption
>

from a specified date and such dates could not be-

altered* Uhat the railway authorities did was only

to con\/ey aporov/al to the acceptance of the resigna

tions from the dates for uhich the options had been

given* Therefore the retrospecti\/ity was with ref

erence to the options of the:Applicants.

10* ' The short point involved in this case is
•' i

I

whether the letter of the railway authorities

according approval to the acceptance of resigns-

tiona of the applicants or their retirement could
accbrdii^Q to the data pffitat option

be diona from retrospective det^notwi the tending t* fact
that '

Ztha optlona glvan by tha applicants .u«r« l«tar - - r
..v.-,.v,3..c,a,i s -.v, . - j ;. . ,uch ch.ng.. W.FB

changcd by tha* one* or aots th«n ones bu^bafore

"n lic3 •;«» ,|1 3s
tha data of according of approval by tha railway

•uthoritios.

10. Tha Learned Counsel for tha reapondante
"¥'1? îSr r?" ^ "j f, '? ''•i 5

. A- .

. ,

/' -

cited the case of 3. ?h«rih v/s Union 6f India
v' - " • 2" •iT'

10 ?K ^
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• ^ ' and Others /^O.A.1<o.36A/86j7 in • similar cass

' . Ao relating to another Public ^Sector Undtrtaking

namely ftail India Tachhical artd Etonoaic Services

•.j} i It was' observad therein that the

- ^ - ' Order relating to the absorption of the" petitioners

' • uouild be operative in its b«n course from the date

on which it was issued. It was pur«ly an adminis-

^ ' trative order and could hot" operate retrospectively

' to ttie prejudice/detriment of the petitioner who '

must be deemed to have been continued on deputation

With rites till-tiis final absejption. The Bench,
* 1

thiirefbre, bald- that the li«h of-the petitioner

. U' . .isi .ii; his cadre post in the ^aren^t department stood

• i- - terminated with effect from tha date of the Presidential
V

' ' btrfaV and' he wa«' declared as entitlad to all consequen-

'tial benafits in respect of salary aitd pension ate,
\

- 4 . • '̂f ,ny'^ fj[oying therefrom, 3 51''"'

•y zi.-;, -.8
'li. ^' the Le'ariFied Counsel fof' the respondents said

- " that tha'^rlfseni ihpplica'tiba'' wtt8 distinguishable as in

that case uillih^esa tiais asked^ for for absorption

' In ftlt£SV The exafclsa uf-thre-option constituted merely

^ ' ' art' olTf aV to ¥a febln»l>iJsrid f»r ^Mbvorption. In these

••11
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CMQ.W the IffCON h«cl d«cidecf to absorb tha apolicants

and thayjgbaye^.Mnaonditionai eptixins for permsnent

V? 'jabsPrptioBFia-IRCON frow a ra^ospaqtiya data.

J '.' »i12* Wa do not find any difference in situation.

Thavery fact that the orctler of the Railway authoriti

i . . was issued ppnveyinsi approval to the acceptance of

es

• .'I resignations or ratirawents the applicants showed

v that the absorption was not automatic or else there

Tit; jno was no need for aporowal. . If thera was need for

-t-v, - - approval it claarly implies that the resignation or

: :^r<T tba ratire«nent.^couldj have, bepn refused elao. Or elae

vi'j the actprding of. approval. was , redvindant. The point

"•!0n.' 3 J-•r: aavjv; is a?L; to whan the. applicants severed their

u ivvr - connactions ^wji'th the->railway authorities. Until the

3 ,* approval o>f- tha railway authoritiaja issued it cannot
applicant

i rnii ba prjasuifBd that; Itha /cut thaiiai8lwa,s asunder from thaiir

offica unlasactha ,gpWoo given ^y ,them by itself

accofding-to, any rule meffjt fb^orption in IRCON as such,

Jf auttJSi.a-wpai^ing if to ba assigned , to their options

^ - i th#^! th».c^ii^unic^ticm^ Qf; t^ the railway
0

aiithftri IRCON

12
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U.

service from a retrospectiv/s date were Beanlnglesa. ^
in fact in these cases

The option/did not constitute a complete and opera-
t r

tiv* t.r»ln«tlon of th» link with th» in th»

.r - V .» • " •':

absence of any rule pt instructions to that effect.

The general principle is that in the absence of anything

to tie contrary in the provisions governing the terms

and conditions of officq^an option in writing sent to

the competent authority can be withdrawn or altered at

any ti«e before it becomes effective that ia before ^

i :•••.

it effecta termination of the tenure of his employment,
fs: 'thjis—' •

Any auch termination cannot^be from a retrospective data

to the detriwant of applicanta.

13, The arguementa of the Learned Counaal for the

respondanta is that the deputation uaa for a specified

(C; appiicants shoul^ J^a^l aither reverted

Parent cadre or got absorbed and the daputatic^

^ could not ba axtendec^ ar« alao not tanabla ainca thara

or repatriating
wera no specific ordera relieving the officere on

axpiry of the period of deputation. Xn fact, the

organizations whart they were deputed continued to
/

i their aervicaa.

- -r to- i 14. The law having bean well-aattled in the caae of

..13
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: O"!-. n O S J • ' j • •• . ,•: J M-, •.>'••;• I—' •

3* Sharai(Supra), we direct that tha lien of tha

•pplicanta in the parent dapartmant cannot b«

treated as tarMinated from a date prior to the

date the railway authorities issued their approval

to the acceptance of resignation or retirement of

tha applicanta.

I.'. •;, g ^ : jv / i ^ "l/^.4^ ) J '> •f'J

15. The applicants will be entitled to all

consequential retiral benefits in so far as the

liabilities;of the railways are concerned in regard

.:• .i H

flv c,r ;,is 1 & r-c"* 'sc^ •-x-.i ir- ^
to such benafita. Uith this direction the cases

are disposed of uith no order as to costs* •

•:0* L:v-Vfn- v - *;• ,?;• :''v'•• si-i

A . I»P* Gupta - - Ra"! ''ai SinghVi.f:., =Vici,aeftaIr,.n (3)Ram Pal Singh

cr't -ta." ei'j

£.••: ij® i? ^it'St to
fo ffiT'omo ^^:i\?^-5£VJ2J4^*r ;

ii-T aiuc#':? .:. 6^

PRTTAMSTNGH
-'•>• '3ijJVij.a!;' 9 ) |l

r» »,ol 'Central Adtn<'**
, •Hriacipal t'

House, New Lelia
, •?6:"j 1-3 is « *U3 a«.li ISu

-a £»«.3 ?rv? Vr3li-ja«.vt.:-,y ' uajl .irtT ,^r

cr..
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