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DATE or DECISION i U .9"^.

gegn^Ns. of the ag^lleant
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280/88

WITH

OA 2459/86 V. SAT YA nUhTHI

OA 1418/88 K.L. SETHI

OA 1002/88 R.K. GARC

OA 997/88 RESHAn SINGH

OA 1049/88 RABESH CHAND

OA 2458/88 T .S IVARAPIAKRISHNA

nURTHY

OA 987/88 RAJ KARAN SINGH

OA 1077/88 Y.L. OOGRA

OA 1022/88 R.K. GUPTA

OA 1060/88 A.P. NAKANG

OA 978/89 N.N. SEETHARAM
BHATT

OA 1431/88 n.O. KHATTAR

OA 1061/68 C.L. KAKKAR

OA 991/88 S.P. SAREEN

VS. tl£SS.Sf.ld£.£SSBfiCdSClS

U.O.I., N.RLY

U.0.I,B/0 RAILWAYS

U,C.I.,fl/0 RAILWAYS

U.0.I.,n/0 RAILWAYS

U.O.I.,n/e RAILWAYS

U.O.I.fG.niii^AILWAYS

U.C.I.,n/0 RAILWAYS

U.0.I.,n/0 RAILWAYS

U.0.I,,n/0 RAILWAYS

U.0.I.»n/0 RAILWAYS

U.O.I., G.n., N.RLY.

U.O.I, n/0 RAILWAYS

U.O.I., n/0 RAILWAYS

U.0.I.,n/0 RAILWAYS

U.O.I., n/O RAILWAYS

c«ntd.2..
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CJ.A. 1005/88 I.S. AGGARUAL VS. UJI, ft/O hAlLWAYS

O.A. 1UU6/88 M.B.L. 3USH1 MS* UDl, M/O RAILWAYS^

U.A. 988/88 3.C. NAKANG Ub. UOl, n/O KAILUAYS

„ O.A. 1059/88 HANUrJAN PASAD PUUfMlT VS. UOl, fl/O RAILWAYS

Vi ^ - 'iOSZ/ai N.K. PJUKHEHa££ VS. UOI, n/0 railways

O.A. 1030/88 ^Prttin NAT^ ttlROi US UOl, fl/O RAILWAYS

, ,0,A. 1971/88 BALBIR SINGH PlAHLNlJl- RAILWAYS
' ' RAT T A

^ :^OiA; 2456/83 HAWSRAD CHOUOHARY VS. UCl, fl/O RAILWAYS

O.A. ,2457/88 ,K.K. SHAhPlA^ US." UOI, M/O RAILWAYS

O.A. 2460/88 K. GOVINOAN . , «$. UOI, W/O RAILWAYS
-rl') - • . . • • •

O.A. 1446/88 S. DAYArtAWAN US. UOI, fl/O RAILWAYS
r-: . u-/

SHKl Y. PRABHAKAR RAO -1 * .. Counsel for all tha ^
,, . . „ , „ ^ .r r, f . APk^LlCANTS

SHRI ROMcSH GAUTAH
SHRI I.e. SUDHIR
eucT C M •• Counsels for all the..n-J- •? firr - ^ -^RESPONOtNTS.
M/S* AaKa SINuLA & Cw«
SHRI K.K. PATEL 4

••v..s,v,j'V •Wa,-: najuia-'Gupta. • I'i- -'C,:;: ^..: —
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CORAn

The HonVDle Hs. Duetice Ram Pal Singh,
:=. •7"- . :g„: „ : v cha£r«an^ {2)

Mic ^ ? Jf-h^ Hao'ble Hr. I.P. Gupta,, fteinber (Ay

'l-ji Uhetherr:-RBpia^texa'::of$:lo.ca'l-'.papers may be

allowed to 000 tho judgment?
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^ V^2« To bo referred to the Reporter or not?

"bo :f(1i ; t -'M n ' :• .
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, ; Ms. . i - • . i ;

The aforMald OAs aro baing dispoaad of by

. jN''

• ^ .

are sioilar in natuxs. The applicants joined

Indian Railways and worked in the Railways in

It, diffsrent capacitias. The Government ,of India

s

vi, >astsblished a Public Sector^Clndartaking called

' Indian Railway Construction Compsny LiMitad (IRCON),

The applicanta were deputed froa the Railwaya to

IRCON. The deputation was for a specified period.

\le>

'• i' :

; Later, the Undertaking (IRCON) decidad to consider
- :/!. . • - - ^ ^

^ ^ i - '-^C

absorption of deputatioiUaia in the Ufidirtaking

itself* The applicants were asked to give their

options for getting absorbed. The apDlicants gavs

the optiohs. In aost of the-cases seeking of options

jivae don* prior ta». the a^kpiry oT the period of depute-s4 vast', s.-.-s ii

------

tu

Pra« Hath Bird! ]^0.A. No. 1030/887 where the option

was askad aftar the expiry of ths period of deputation.
L^.• '

After having given tha option to gat absorbed froa a
4 'd ^ •. ^ .

M'ticular datoi applicanta latar raviaad their
✓

optiona in ragard to pariianont absorption once or

;i « i : ;>ti • . .i

•t-

•era than moo* •uch ahangaa «era aada with a view V

'•S

• .4
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to claiming anhancad pensionary bansfits in tema

of tha racommandationa of the Fourth Pay Comaiasion

duly accaptad by tha Govarn«ant of India.

2. Tha contention of tha Learned Counaal of

the applicants is that change of option regarding

date of absorption could be mada "ny ti«e before

acceptance and in any case the letter of the Railway

• Authorities conveying their approval to the acpep-

' tance of the resignations of the applicants conse-

quent upon their permanent absorptions in IRCON

could not have a retrospective effect. It is sean

that after the approval to tha acceptance of reaig-

nations by the Railway Authorities froai retrospective

dat^IRCON iasusd an Office Order deeming the appli-
\

canta to have retired from railway aervice from re-

troapective dates as given in the communications of

the railway authorities and permanently absorbing
:• V ...V; .j::nU • :>•T. .-1 fc, -» j, _

the applicants in IRCON in public intereat from re-

•W.« t"fP«"V. d.te.-
V

3. Tte reliefa aought are -•v.-,.,. " t -• .

(i) lasue of direction to the reapondenta

to absorb the epplicenta from tha date
. ti vj).i ^ rt; <•

of Issuance of the sanction of the

• '.I---" •" X . . • . ... ^.
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(il) O«clar«tion that th« applicanta ba
V '

entitlad to be absorbed from the

data of Issuance of the sanction

by the Covernwant.

(iii) Issue of direction that the liens of

the applicants in the Railways could
• • .t "• •, • f • -• • . ; , ^

not be terwinatad without resignations.

4, The Learned Counsel for the applicants conten-
• 'j.

ded that by the very nature of things the exercise of

^ ^ option by an employee was only an offer of his service

to be absorbed under the said undertaking in public

interest. The Government cannot fores retrospective

absorption. The applicants have every right to resile

from the offer which they had given. The Government

could not accept the offer from retrospective date

to the detriment of the employees.

- ..' i;?

^ i i: i T i;"".--t,. f - -J i. •

5. The Learned Counsel for the respondents contended

that IRCON uas a Public Sector Undertaking and did
"JO'!"' ^

not come under the purview of the Tribunal. The absorp-

tlon yas to b. Md. by IRCOli'.nd no dlreetion as .uch
' 1 •-»

could be given to IRCON to •bsorb the applicants from

.p.cifi.d data... c«" —^ • "Erection b. la.ued

arts "^c .tcr e ic' "'fc



1 • . , I .

-6-

by the Tribunal to the effect that the applicants

are entitled for abaorption by IRCON from a date

to be indicated* , •; ^

^6* Uhil« the above pleas were not disputed by

: the Learned Counsel for the applicants, he contended

H that the lien of the applicants could not be termi

nated by the railway authorities until they had

0 . ; ; acquired lien in IRCON» IRCON could issue the order

' for absorption only after receipt of approval from

. if the railway authorities to the acceptance of resig-

» . r nations or retirements of the applicants and such

• V acceptanca cannot be :gi\/en a retrospective effect

. ; " i to th« detriment of applicants. Therefore, the

: r ) •- . . Learned Counsel had argued that his case was against

- . >ri : i ; the Tailway authorities under whom their lien could

, ' not be terminated retrospectively*
9

; ; ' A r :) 7* The Learjted Counsel for the respondents brought

^ t tf , j'icirfHit; that the ap^plicanta with et wieu to fulfilling

their personal interest and claiming enhanca^pensionary

brenefi ts iin terms of the recommendations of the Fourth

^ • option
: r. c •^^vay Commission kept on changing the/date of permanent

' j - s'«bsorptlonvby IRCON though- they had given in the first

• v.: vf,,

"i- . U;j 'JV"

i; ^



i -.7-• -ri

instance their clear option for absorption from a

specified date. He also said that option once ex-

f -erciead could not bw fchfeniQBd and tiaa final. In

3^ ^- 05 m;S / ^ thia connection he quoted riile 117(13) of IREfl (Vol. I)

' . ! (Revised Edition - 1989) but we must say at this stage

itself that the rule is not relevant in the present

cases because that rule relates to fixation of pay

i-3'i

V 3t f-

of tx-Combatent Clerk. The other rule quoted viz.2023(7) of
IR£;n(Vol.II) is also not relevant as that relates to exer
cise of option for draual of pay on deputation,
S« The Learned Counsel f-or this respondents further

j argued that the Railway Board had clarified that per-

manent-ai^sorption of'cailuiBpy^ :iefflployees in IRCON would

continue to fre effective fromthe date of completion

of three :year^ deputation period unless competent autho-

riiiea raporoval waa obtained ^or extension of deputa

tion period a^s p^r the existihg' policy. In this
%

i 'j LC-l v5;r'.r?3i connection they invited attention to the Ministry of

gr . f v FJ.nar>de'a lett^ar. iiat^td 22nd>'5ept«imber» 1972 some

r. c i ? . .axtractw iof which aca reproduced below

tjTuol -1 ^ V The underai^rted is directed to invite the

attention of the administrative flinistries/

; - "*<! - - ^ tV; ;JQapartmentf8 to the order* J:«suad by the Bureau
of Public Enterprises from tima to time, stipu-

5^ ^-lating tiare limits for exercise of option betwean

reversion to the parent cadre and absorption in the

concerned enterprise, by the daputationists

from the Govt. service to various public antar-

priaas* As tha ninistries ara aware, the tina-
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limits for exercise of option ha\/e been
prescribed on the basis of the decision
takan at the highest levels It ia, there
fore, imper(ttive that the option orders are
implemented »o8t strictly, and requests
for extension of deputation beyond the pres
cribed limit under the or^dara, as a rule,
turned down by the administrative flinistries

The Railway Authorities had also by their letters

dated 30th 3uly, 1985 and 10th SeptBi-ber, 1985 «ad9

it clear to IRCON that they would be unable to agree

to the extension of deputation of railway staff. The

employees should either be absorbed permanently in-

IRCON on completion of three years deputation period

ulth IRCON against 30 per cent of core posts or returnad

to their railuay departments in exchange of neu

employees who should be deputed now for a period of

three years only. In the letter of 10th September.

• .1985 it uas also added that In ease an employee uas'

not willing to get himself absorbed in IRCON from

, Jl r./ the data of completion of three years' deputation
period, he should be repatriated to the Railways

. immediately and the queation of regularisation of^

the excaee period of deputation would be taken up

suitably with the Department of Personnel. Tha

- *N ; --'iC ^^9
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Learned Cotinsel for the respondents, therefore said

?

'that thi applicants were fully aware of the fact

that they would be absorbed on completion of depu-

tt fj , - ;

3 4 - i

f i •>

- Jn', ... r .

.IUa x;?

- » \

/

tatlbn period of thr«e years and they had tendered
Sir:/- , : r V). . . ^

their unconditional options for permanent absorption

from a specified date and such dates could not be

altered. Uhat the railway authorities did was only

to conv/ey aooroval to the acceptance of the resigna

tions from the dates for which the options had been

given. Therefore the retrospectiv/ity was with ref^

erence to the options of the applicants.

10, • The ahort point inv/olvad in this case is

I

whether the letter of the railuay authorities

according aporowal to the acceptance of resigna

tions of the applicants or their retirement could
• " ' " trs according to the date of first option

ba dona from ratrospectiva date/notwithstanding the fact

that

'' i -

^the options givan by the applicants were latar
' such changes were

changed by them once or more than once bu^before

the date of according of approval by tha railway

authorities.

10. Tha Learned Counsel for the respondents

cited the case of 3. Shartt v/a Union of India

..10
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and Others /"O.A.No.36A/86j7 in • similar case

relating to another Rublic Sector Undertaking

namrty Reil India Technical end Econo«ic Services

limited (RITES). It wds observed therein that the

order relating to the absorption of the petitioners

-?ybald be operative in its own course from the date

• ofl yhich it was issued. It uas purely an adminis

trative order and could not aperate retrospectively

- ^ to the prejudice/detrimant of the petitioner who

"must be deemed to have been continued on deputation

- uith rITO till finel ebsorption^ The Bench,
I

?-ioc. c! -therefbre.'hald that the lien of the petitioner

/

: i "on his cadre post in the parent department stood

f u. ; ** tertnineted uith effect from the date of the Presidantiel

o order and he was declared as entitled to ell consequen-

1 ^tial benefite in respect of*^«l«ry entl pension etc,

^ any, •'flowing 'iherefrom*.

- V I It. ^ -The UarrVed Counsel for the respondents said

- ; ^that the prisent application was distinguishable as in

. i-; ^hat case willingness uas esktfd-fpr for absorption

H •^|n'ftIT£Si- the ex^^cise «f the option constituted nerely

to f'fl® absorption. In these

• •11
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cases the IRCON hatl ctecided to absorb tha apolicants

and thsy g4i\re unconditional aptiona fox parnanant

. -ir.e ibsorption if) IRl^QNi. froit-Ji ral^^9spa(^t4v,e data.

'•jr.i J.Bnj :12'« Ua dp not find any, liirfsrancs in situation,

Thevery fact that the ordler of the Railway authorities

was issued jconvaying approval to tha acceptance of

-s,.- reai^natiojns or fatirament^ of the fpp^licants showed

that the absorption was not automatic or else there

was no need for aporoval* If there was need for

n.- ij , -
approval it claarly implies that the resignation or

. - ^ the:retireisant could rNayf i^eii3Ttpfu»ad alao. Or else

i .• the according of approval, was redundant. The point

D- j £o ba 8a»n ia as to whan th» applicants severed their

U connwctions with thavrailyay author!|iea. Until the

' " 'Tc (v Ap^^roval fcHa^rshilway; ,authoTi.|;ii|fcv i>^^ cannot
applicant

jis 0 -1^4 praa^i#iMd tha^t thepj^ys(|8t asunder from thaiir

office unless! the option gi,van by, ;tK^ by itself

. according :to any rula i^ea^t absorption in IRCON as such,

3K -3 i i>; ,-':^If auclT> a aaaning. la .aasifnaCl^^to their options

V: la?. 3j,v i; tbt# tb9,)|^im9unica^p|i^pf2 tha^lsorovfl of the railway
a

ai3thckri=tia*^«nd aubaefluawt iasuV; of an order by IRCON

-sl . ^ app^icpnU 4yp ^hava^ r«Urad fro« railway9 3'jnj ;

ft.

12
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service from a ratrospectiva data uara Beaninolaaa,
in fact in these cases

Tha option/did not conatituta a complata and opera-
" r „• •• -i- , •*

tiva tarnination of tha link with tha railwaya In tha

'"i!
abaance of any rule pf instructions to that affact.

Tha general principle la that in the absence of anything

to tie contrary in the proviaions governing tha terwa

and conditions of offic^.an option in writing sent to

the competent authority can be withdrawn or altered at

any time before it bedomea affective that ia before

V

it effecta termination of tha tanura of his employment.
» 'y ••'•iyZ ••V i" r*' • -* - *, ...i .

Any auch termination cannot/be from a retrospective data

! *

to the detriment of applicanta,

13* The arguementa of the Learned Counsel for tha

raspondanta ia that tha deputation uaa for a apecified

-an the apfLlicanta ahoMl^ havf either reverted
>

to tha parent cadre or got absorbed and the deputation

could not ba axtendat^ are also not tenable ainca thara

or repatriating
were no apacific ordera ralieving^the officara on

axpiry of the period of deputation* In fact^ the

organizations where ^ay ware daputed continued to
/

utiliaa their aervicea*

14. The law having bean well-aattled in the case of

.•13
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3« SharVI (Supra)» wa direct that the lien of the

C:-J ''t :'• • i ^ v?.-':; --r: • /:; / * /

•pplicanta In the parent departnant cannot be

treated as tarainated from a date prior to the

date the railway authorities iasuad their approval

. ^

to the acceptance of resignation or retirement of
.. ,• v V » . ...r-,. , - , • . . •

* • '• , i - ^ : .. ' ... i >i s,. . . . • • £j>

the applicants,

IS* The applicants will be entitled to all

consequential retiral benefits in so fer es the

liabilitifstof the railways are concerned in regard

to such benefits. With this direction the cases

are disposed of with no order es to costs. •

'3^

/)

s •(' ,i. • -.i. i-"- ^I,P. Gupta ^ ''em Pal Singh
fiaiber (A); Vlce-Ehdlrman (3)

r-o ... r. ,?3 <; •?r^iv, ;j V-:: , i ^ •.j <•.? -1 >yci: •<: f

*v x:,:. A.--..ff;I.••]:..n »2a!; .5.^14

rr.

PUTAM STNGH ""
CentralA- -


