?

IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI

DATE oF pecision P (..

OA 2459/868 V. SATYA MUKTHI
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1418/88
1002/88

997/88
1049/88

2458/88

987/88

1077 /88

1022/88
1060/88

978/89

1431/88

1061/88

991/88

KeL. SETHI

R.K. GARG

RESHAM SINGH

RAMESH CHAND

T.SIVARAMAKR ISHNA
MURTHY

RAJ KARAN SINGH

Y.L. DCGKA

ReKe GUPTA

A.P. NARANG

N.N. SEETHARAM
BHATT

M.D. KHATTAR

G.L. KAKKAR

S.P. SAREEN

Name_of the_respendents

U.0ele, N.RLY

U.0.I,A/0 RAILUAYS
U.C.I.,M/0 RAILWAYS
U.0.1.,M/0 RAILWAYS
U.O.I.,M/0 RAILWAYS

UeOelo,G.MNRAILUAYS

U.ColepyM/D RAILWAYS

U.D.1.,M/0 RAILWAYS

UeOele,M/0 RAILWAYS

UsDo1s,M/D RAILWAYS
UoOolo’ G.ﬂ.. N.RLY,

UoUels M/0 RAILWAYS

Ue0.1., M/0O RAILWAYS
Ue0el.,M/0 RAILWAYS

U.0.1., M/0 RAILUWAYS
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UG.A. 1005/88 I1.5. AGGARWAL VS. UJl, F/D RAILWAYS }
f -
G.A. 10U6/88 MeB.L. JUSHI VS. UC1, M/0 RAILWAYS®™ 1
|
U.A. 988/88 J.C. NARANG VE. UDOI, M/0 RAILWAYS @
!
D.A. 1059/88 HANUMAN PASAD PuaoutT VS. UDI, M/0 RAILUWAYS j
0.K. 1032/88 N.K. MUKHERJEE ‘VS. UDI, M/0 RAILWAYS i
O.A+ 1030/88 'PREM NATH BIRDI VS UO0I, M/0 RAILWAYS
0,A. 1071/88 BALBIR SINGH MAHENDI= o 51 j/g RAILWAYS
RATTA
‘D.As 2456/83 HANSRAJ-CHOUODHARY VS. UCl, M/0 RAILWAYS
0sA.:2457/88 KoK, SHARMA . VS. UOI, M/0 RAILWAYS
o O.A. 2460/88 K. GOVINDAN VvS. LUOI, m/0 RAILWAYS
O.A. 1446/88 S. JAYARANAN VS. UOI, M/0 RAILWAYS
SHK1 Y. PRABHAKAR RAO .+ Ceunsel for all the ¥
SHRI®ROMESH GAUTAM * =~ 77 AFRETCRSY,
SHRI I.C. SUDHIR
«s Ceunsels fer all the
GHRI S:eNo 1SIKKA :vzs £ 3 -
M/S. A.K. SINGLA & CU. RESPONDENTS.
SHRI K.K. PATEL &
“Ms,: Majula Gupta -
for IRCON,
CORAM

The Hon'ble M. Justice Ram Pal Singh,
b e s " Vice Chairman (3J)

The Hen'ble Mr. 1.P. Gupta, Member (AJ

1. Whether: Reperters ef: lecal papers may be
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! Said A8 AU peren HZWDN B0 RmTE 2 nvets bt sl
A‘ . §/Z. To be referred to the Reperter or net? L\D)s,
R L = 2R EIOLER ST <2 | - I HE R B LR R TG AT D
H o i wy oo - 5 il '
e e sdd ger%e Uy 38,
RO 2Ry sy {5 R T S NS i v S0 e ane Yy

lf'oavasacu BY HON'BLE SHRI I.P. cupra. MEMBER (A)_7

¢ B4 " S Ao ; " & o
FIUH COS8LVSY - © 4‘3 $3Ng T L ionn. weed cadnmompinoid
3 G0N0 AGLE o 1 €213 o r 2 ld
- \-‘ g
) = “ ¢ o3 I Contd.3..
eleig ¥ Sedo¥ - WooweansAds Hou SRSRG - ARGT B T0R



‘:: S s0% “vw": * F Piee ol df,“bl IS £ .,;;‘,.a..ik-

particulnr dat%, !ho nppllc.nto later roviaod thoir

TR TR MR, AR T VI« WG wg T T S RTINS S —— T e

17/‘
S ng/

2
-

Tho aforosnid OAs are bein® dilposad of by
this common order singe the issues raised in them
are similar in nature. The applicants joined

Indian Railvays and worked in the Railways in

different capacitias. The Government of India

‘sstablished a Publtc*Sector“Undertaking called

Indian Railvay Construction Company Limited (IRCON).

The applicants were deputed from the Railways to

~IRCON, The deputation was for a specified period.

Later, the Undort,king*(létéﬂ):ﬁgcidéd to consider
absorption eof doputg@i?gi;;;yin‘;h; b&dﬁrtaking
itself. The applicants were ..k.é‘té give their
optlpﬁp‘fo:v;ott£ﬁg ibso}bod. fhe apnlicants gave

the options.. ‘In most of the cases sesking of options

.. was: done prior. to.the expiry of the period of deputa-

od I8 o Uslind

’tion but thiro are aloo oo'o cases such as that of

“Prem Wath a\ii-ei'"[d.'u‘. ii:. 1oib/b_a,7 where the opuon

"

|

vas aak-d lftor tho .xplry of the peried of doputntion.

i! v L l;} ;‘

T M N W R ‘,u'*'s-‘.-»\b-ﬁ

After having olvon the option to got -bsorbod from a

}
<

options in r-gard to permanent aboorption once Or

more than jnp.{-~§uchiohanﬁoi vere made vith a viev

..‘..



quent upon their perménent absorptions in IRCON

R

- -

~

" -
to claiming enhanc=d pensionary benefits in terms

of gho recommendations of the Fourth Pay Commission
duly accepted by the Government of India.

2. The contention of the Learned Counsel of

the applicants is that change of option regarding

date of absorption could be néd. iny time before
acceptance and in any case the letter of the Railway
Auth;rities ;oanyinthﬁ;ir aopiOVal to the accep-
tance of the r;signations of tae applicants conse-

»
cqf}d npf have a retrospecfiva affect. It is sesn

that after the approval to the acceptance of resig-

nations by the Railway Authorities from retrospective

_datE}IRCON issu=d an Office Order deeming the appli-

\

cants to have retired from railway service from re-

v

t:ospgctiva dates as given in the communications of

4

the railvay authorities and permanently absorbing

we B %

the applicants in IRCON in public interest from re-

A

_ trospective dates.

3. The reliefs sought are -

YEGE

i w

(ﬁ) Issue of direction to the respondents
to absorb the applicants from the date

of issuance of the sanction of the
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(i1) Declaration that the applicants be

entitled to be absorbed from the

data of issuané. of the sanction

by the>Govorhnint.

(iii) Issue of direﬁtion that the liens of
the applicants in the Railways could

not be terminated without resignations,

4. The Learnsd Counsel for the applicants conten-
dqd.that by the very nature of things the exercise of
option by an employee was only an offer of his service

to be absorbed under the said undertaking in public

interest. }fhe GoQé;ﬁm;nt ééﬁﬁét force retrospective
absorption. Th; ;pﬁlig;nfa Eape every right to resile
from the offer which they had given. The Government
could not ;écepi;:ﬁe.offer ffbm retrospective date

to the detriment of the oﬁplgyaas.

Se The Learnad‘C6uﬁs§1.f6f the respondents contended

5 Tl =

hat IRCON was a Public Sector Undertaking and did

w

i 5 3 2 e g S

not come under thaihdrviéuuoé the Tribunal. The absorp-

\ tion vas to be made by

e g I b T

=

Rt i |
IRCON and no direction as such

BT T

could be given to IRCON to ;bsorb the applicants from
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specified da{ég;. ‘NSr can such a diractiqn be issued

e ,
. C1a A¢ T Rl S
IS WS S S

. b e ‘
‘?‘:34,,:4,3‘ i



e

O -5-

by the Tribunal to the effect that the applicapts

»
are entitled for.absorption by IRCON from a date
to be indicated,.
.- B¢ .~ UWhile the above pleas were not disputed by
the Learnsd Counsel for the applicants, he contended
-that the lien of the applicants could not be termi-
nated b} the railuay.authorities until they had
acquired lien in IRCON, . IRCON could issue the order
fpr absorption only after receipt of approval from
the railuay aﬁthoritiea to the acceptance of resigf
nations or‘retirements of the applicants and such
~acceptance cannot be given a retrospective effect
- to ‘the detriment of applicants, Therefore, the
Learned Counsel had argued that his case was against
- the railuway authorities under whom their I;en could
not be terminated retrospectively,
v
B T The Learned Counsel for the respondents brought
.o-out ;that the applicants with & view to fulfilling

. -.their personal interest and claiming enhanceipensionary

benefits .in terms of .the recommendations of the Fourth

. Qb g g . Lo il Option v
..+ Pay Commission kept on changing the/date of permanent
i X oogm R eam porem g Bl Lt - T s

absorptioniby IRCON: though:they had given in the first
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instance their clear opticn for absorption from a
specified date. He ‘also Said that option once ex-
ercised could: not: be thanged and sas final, In

- this: connection he quoted rule 117(13) of IREM (vol.I)
(Revised Editiom -'1989) but we must say at this stage
itself tha£ the rule is not relevent in the present

. cases because that rule relates to fixation of pay

of Ex=Combatent Clerk. The other ‘rule quoted viz.2023(7)of
IREM(Vol.1I) is also not relevant as that relates to exer=
cise of option for drawal of pay on deputation,

8+  The Learned: Counsel for the respondents further

. .argued: ‘that ‘the Railway Board had clarified that per-
. manent: absorption ‘of railwey employees in IRCON would
~‘continue to be effective from ‘the date of completion
of three:years 'deputation period unless competent autho=-
4 _
rities -aporoval was obtained for extension of deputa-
tion period as peér the existing policy. In this
- connection ‘they invited attention to the Ministry of
.‘Finance's letter dated 22nd September, 1972 some
o extracts :of .which areé reproduced below 2=
~-:" The.undersigried .is ‘dfrected to invite the
attention of the administrative Ministries/
~ . Dapartments to-the orders .ifesuad by the Bureau
of Public Enterprises from time to time, stipu-
o ‘-1ating - time limits for exercise of option between
reversion to the parent cadre and absorption in the
concerned enterprise, by the deputationists

from the Govt. services to various public enter-
prises. As the Ministries are sware, the time-

L

»
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limits for .exercise of Option have been
prescribed on the basis of the decision
 taken_at the highest leval. It is, there-
fore, imperdtive that the option orders are
implemented most atrictly, and requests

for extension of deputation beyond the pres-
_eribed limit under the orders, as a rule,
turned doun by the adminlstrativa Ministries."

9. The Railway Authorities had also by their letters
dated 30th July, 1985 and 10th Ssptember, 1985 made

it clear to IRCON that they uould be unable to agree

to'the.axte;siSn of deputétion:of‘railuay staff. The
employées should either bé Qbsorbad permanently inv
IRCON ;n ﬁomple;ioa of three yearé deputation period
uith‘IRCbN‘;gainétIBD per-cant‘of core posts or returnad
to t heir railuayfdépartméﬁts in exchange of new

employees who Qhould be deoutedvnou for a period of

thfee years only. In the lettér>of 10th September,
1985 it was also added that in cass an employee was’

not willing to get himself abso;bed in IRCCN from

s p T v
- f g

the date of completion of three years' deputation

period, he should be repatriated to the Railways

An 52 . -
» $ o %\

immediately and the question of‘ragulnrisation of

. tha excass period of doputatibﬁ would be taken up

P £ 3 » ‘
X AR ' B3 R FA Y
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| auitably with the Department, of Personnel. The
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Learned Counsel for the respondents, therefore said

*that’tﬁb ippiicanta’uera'ruily avare of the fact

S

O WS
;

th-t thcy “would be- absor;ad on completion of depu-
,1£'tidh period of three years: and they had tendered
, the;r uncondltiOﬂai/o;tions for permanent absorption
f;om a Spqcifiad date and such dates could not be
,altcred. Uha; thqv;ailua; #u;&bri;ies did was only
to coqvey aporoval £O>the acceptance of the resigna-
“tions from the dates for which the options had been
g?ven. Thérgfore thg retrospectivity was with ref-

erence to the options of the applicants.

i v T %A

10. ~ The short point involved in this case is
wvhether the letter of the railuay.authorities
according aporoval to the acceptancs of resigna-

tions of the applicants or their retirement could

dv

iava o ln gecopding to the date of first option
be dono fron rctrospactivo date/notwithstanding the fact

e

lthe optlono givon by the npplic.nta .were later -

) such changes were
changed by them once or more than once but/ before

&)

the date of according of approval by the railway

i T
S

o

authorities.
SR b, 7 S T G
10. The Learned Counsel for the respondents

Bt T [ SRR PN d ok

cited the case of J. Shara v/s Union 8f India

..10




2y

-10%
and Others / 0.A.No.364/86_7 in a similar case

- relating to anpthgr-Publtc‘Sector’Undortaking

néﬁily‘Rtii>Ihdip I.Chnféal‘and-éconoulc Services
“Limited (RITES). “It was observed therein that the
‘order relating to the absorption of the petitioners
would be operative in its own course from the date
"' on which it was issued. It was purely an adminis-
trative order and could not operate retrospectively

to'the prejudice/detriment of the petitioner who

'Amhgtibc daemed to haﬁé"béén continued on deputation
REP uitﬁiﬂfTES'ﬁil;'ﬁiﬁ final absorption. The Bench,

'therefore, held that’the lien of the-petitioner

"on 'his cadre post in the parent department stood
‘terminated with effect from the date of the Presidential
““order and he was declared as entitled to all coneequgr-
:%¢igl benefits in respect of salary and pension etc,
i?‘hﬂi;”flduiﬁb'Eﬁeréfron;“.?

11, = ‘The Learfied ‘Counsel ?or“the~respondents.said

“fhat the-present application-was.distinguishable @ . in

“that édec'ﬁilliﬁgﬁesi'Unpﬁiskeﬂ-forufor absorption

F AT qinm‘RIT’ES”‘:“?'Th“aéxtfciséfoffths;opt;\on-conatitutad merely

“ah'oPFer/ tb be condidsred for absorption. In thase

o011
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cases the IRCON had decided to absorb the apnlicants

‘and they ‘gave unconditional eptions for permanent

‘absorption-in IRCON .from-a retrespective date.

124 Ve do not.find any difference in situation.

The very fact- that the ordier of the Railway authorities

was issued gonveying approval to the acceptance of
resignations or retirements of the applicants showed
that the absorption was .not automatic. or else there
was no-need for approval. If there was need for

approval it clsarly implies that the resignation or

‘‘‘‘‘

the according of approval. was redundant. The point

~£o - be seen is as to when the applicants severed their

-~

also. Or else

connections  with the.railway authorities. Until the

g © approval of the railway authorities issued it cannot

applicant

72 ‘be presumed that .the' /gut themselves asunder from theiir

office unless:the option given by them
- according.to any rule meant npgorptlon
«.1f such.a -meaning.is tg be. assignad to
= theh' the. compunication;of the aporoval

authoritiesiand subsequent issup of an

.duatiﬂﬂ:ﬁhb'ﬂpﬂiinhﬂﬁ! 49 have, ratired

by itself

in IRCON as such,
their options

of the raiiday
order by IRCON

from railvay

0.12
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._period and the applicants should hgyé either reverted
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service from a retrospective date were -enninglecil -
in fact in these cases

The option/did not constitute a complete and opera-

o Y

F;VQAtornination of the link with the railways in the

SJ5

absence of any rule pf instructions to that effect.

Tho general principle is that in the absence of anything

L

to he contrary in the provisions governing the terms

to the detriment of applicants,

and conditions of qfficq,an option in yriting sent to
the competent authority can be wit hdraun or altered at
any time before it becomes effective that is before

it effects termination of the tenure of his employmeﬁt.
b e il \ < thys

,93?,P"°b getpination canqot{pa from a retrospective date

3 i

13. The arguements of the Learned Counsel for the
respondents is that the deputation was for a specified
»
to the parent cadre or got absorbed and the deputation
could not be oxtonded, srealsoc not tenable since there
or repatriating
vere no specific orders relievinqlthe officers on

expiry of the period of deputation. In fact, the

organizations where they were deputed continued to

Utilise their services.

14, The inu having been wsll-settled in the case of

ve13



3. Sharan (Supra), we direct that the lien of the

applicants in the parent d;biri-;hfaékhnot e

)

treated as toralnatod‘from-i dit; prlar to the

date the railway auﬁhoritias issyed ihoir approval

&

éot;ﬁa:acéﬁﬁt.ﬁde of raaighltidn or.fetir.n!nt of
'the spplicants.

15.'u“+h§vappiicaﬁt; Qill g;:Qntiéled to all
con;oquent;al ret;;albon;figs in so far as the

liabilities:of the railways are concerned in regard

" to such banefits. With this direction the cases

are disposed of with no order as to costs. v
N
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_ 1.P. Gupts 22— . Ram Pal Singh
Member (A). “zofi|qi- ' Vice-Eneirman (3)
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