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IN THE CENTRAL AOMIN 1ST RAT lUE TRIBUNAL

PRINCIPAL BENCH, NEU DELHI

DATE OF DECISION

Reon.No. Naioe of the^agglicant
's7§hrl

'Mm/Sb *»"3*
WITH

OA 2459/86'̂ Vv SATYA PIURTHI

OA 1418/88 K.L. SETHI

OA 1002/88 R.K. GARG

OA 997/88 RESHAM SINGH

OA 1049/88'̂ RARESH CHAND

OA 2458/88 T.SIVARAMAKRISHNA

nURTHY

OA 9e7/88^RA3 KARAN SINGH
v<^-

OA 1077/88 Y.L. OOGRA

OA 1022/88 R.K. GUPTA

OA 1060/88 A.P. NAKANG

OA 978/89 N.N. SEETHARAM
BHATT

OA 1431/88 n.O. KHATTAR

OA 1061/81^ G.L. KAKKAR

OA 991/88 S.P. SAREEN

. •

VS. Njmj^of^the^resgfndgnts

U.O.I., N.RLY

U.0.I»B/0 RAILWAYS

U,0.I.,n/0 RAILWAYS

U.O.I.,n/0 RAILWAYS

U.O.I.,>l/o RAILWAYS

U.O.I.,G.njNJiAILWAYS

U.C.I.,n/0 RAILWAYS

U^0.I.,in/0 RAILWAYS

U.O.I.,n/0 RAILWAYS

U.0.I«,n/0 RAILWAYS

U.O.I., G.n., N.RLY,

U.C.I, n/0 RAILWAYS

U.O.I., n/0 RAILWAYS

U.O.I.,n/0 RAILWAYS

U.O.I., n/0 RAILWAYS

cantd*2••

- '"c.

- . .'1 •"



.a. . J,
O.A. 1005/88'̂ , I«S. AGGARUAL
O.A. 1006/8^ Pl.B.L. 3GSHI

O.A. 988/88 3.C. NARANG

O.A. 1059/88 HANUI^AN PASAO PUfl@Hl

O.A. 1632/88'̂ N.K. PlUKHERJElt

" d;^A:' toid/B^ pricn NAffi
r> .-...:0.A..107l788^BALBIfi.SlNGH.(nM^^^^ K/O RAILWAYS

''O.Ar'2Ab6/§3-'' MawSRAJ-'chCiu'DHaWUGl, M/O RAILUAYS

i - : -^qiA'S ^24B7y88-^^wj<.:.^HA^5m^ Is UOI» N/O RAILUAYS

/

,0 5A^..2;4W./8;e., K,.^^GO^JNPAN, UOI, R/0 RAILUA'̂
/

O.A., 1446/88 S. DAYARAFiAN US. UOI, M/O RAILUAYS
•b •.•' • / "u

ws. UC)1, ^t/0 HAfLUAYS

US. UCI, M/O RAILUAYS

\J£. UOI, n/0 RAILUAYS
r

vs. UOl, n/O RAILUAYS

vL UOI, M/O RAILUAYS

ul UOI, M/O RAILUAYS

. SHRl Y. PRABHAKAR RAD .. Ceunsel for all the
^ ; -V. . ^• A ; c ; v r,.' ^b APPLICANTS

( SHRI ROM£SH GAUTAPI Mf'HLiLftNP
f SHRI I.e. SIDHIR

A ,0 ,.:^,;,peuns8ls for all the
) M/S. A.K. SINGlA &CO. RESPONJLNTS.
) SHRI K.K. PATEL &

^ for IRCGN«
CORAM

The Hqn'ble Justice Ram Pal Singh,rv.v ^•„.>• r;'S :^r i .^:y i'.:: >.j1 v , ,
Vice ChairBian (J)

l^efrY^^b^e'-'Pir? f«P'i' &upta^'^'BernE3er-CA)

•..••„ ..A-,<3 v;;.; 't.f 'fi®pGrt-sfs''®f"'lical' ^ may be

-J-) J--r- ;,„sv, .sSM'gff;*?J"|3?

.a;3'a1. 3-gg ncia^o .:5n;r acivarf v.l1A

'£" OELIUEREO BY HON'BLE SHRI I.P. GUPTA, PIEPIBER (A) 7

,- •• asno »t0i;3f5s©sds Snfsnsffiisa ui b's.Bms. al ,
^ . ContdfiOft*

& 'li^V ®lgv t-.S-"'
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'•*er.

The alrpresaid OAs are being diaposad of .by

thia coiomon lorcJer alnee the ia8ue8^; r^ in tha«
; j,;.' :. i :.

•n'-^ (&.,;i; ; ;.:vAK' ;•• ".i:'- - •'

are similar^li? f^aturBj^ The^^pp^ joined

Indian mailway^ iJnd uorke d; -in vthe Railways in
'" ' • i ^ A>: ^ •• . . . . ^

different capacitias* The Goyernme^t of India

:.sii V _

V/M/. :;\ ;'

:raw \ , i J „:fe»tabli8hed a iPublic Sectof vUndartakiflg called

A;, i ;\ Indian Railway Cpnitructioh iEortipkhy Lliuited (IRCON),

" The applicants were deputed from the Railways to

^ V ' ^ the deputation was for a specified period,
•" •••; i-••» • - ••' ^ TV', p .:'; -• ":,•'!».v. / •f.-

• I f ; l-ater, the Undertaking ilflCON^ deci^^ jko consider

absorption of deputationisjs |in tH

itself* The applicants were asked io give their

options for gel;t^ The apnlicants gave

the .qpMpns^ ; |n «0»t of st^e^ases asking of options

; i lias ,^on«^pfipr vtp,j^hB^e*p of the period of dep^tar

'• 1 h-:"-"i u-r '.'.C' ts.": "••- -'A ' ' i •• '.

;1 •••'

^jtion^bujt,;iHerS."ar'e.;'̂ i8o cases" .s^cK';as •that, of.

• . the option

was asked aftsr the eXPiry :Pf th^ deputation,
i , j j L

After having giwan the opti^in^ ^l^jjjiit^b^ fron ii

i ,•' id "

- ••*

i'V / '? -•< j-iishaw ^ ^

particular date, . ha applicants laUrrifivispd^^^^^^^^^^^^^

- }

•-.x >

optiona in regard to per«anont abasrption once or

•ore then once. Such ehengee were aade vith a vlew-^Ubll VMaiiyww wwmm »w—w ^ ,

' •> j^ c^f«a

'•' •ii'''-"'*--" '•- y. .»••••^* '.S-;;- 'c- f.".
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to claiming •nhancad pensionary bansfits in ter«a -

of tha racojiiiiondationa of tha Fourth Pay ConBiasion

duly accaptad by tha GovarnBant of India.

2. The contention of tha Learned Couneal of
... - ... \ •

the applicants is that change of option regarding

date of absorption could be mada any ti«e before

acceptance and in any case tha latter of the Railway

Authorities conveying their approval to the accapi-

tance of the resignations of the applicants conse

quent upon their permanent absorptions in IRCON

could not have a retrospective effect. It is seen

that after the approval to the acceptance of resig

nations by the Railway Authorities fro. retrospective

dat^ IRCON issued an Office Order deeming the api^li-

cants to have retired froa railway service froa ra-

troapectiva dates as givan in the communications of

tha railway «uthoritia8 and paraanantly absorbing

the applicanta in IRCON in public intaraat from ra-

troapactiva datss*

3, 'ThB"rali«f«
-.v. • •>« ^ *.0 .-i.- - • . ; -

(4) lasya af <iy««ti»n

, •t»;:abao:rh th* ^a data •;

r :«f»«nction li'f
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(il) Declaration that the applicants be

entitlsd to be absorbed from the

-ai.'cenaD -5;;-At':, to

data of issuance of the sanction

.BlJQ.nl ^''i> i-srri us:-53:5;:= 33© vX:yb •
by the Governraant.

lafifiu;?::} »;1.; 'ha fli'; J;4-''-g tA v-j , v

(iii) Issue of direction that the lisns ©f
i 0;:;;® 7 r. -\ jj :ix> :ry.;s,r jaX^'Cit '1./

the applicants in the Railways could

not be terminated without resignations.
V̂c. Q;1;' W S 3is i f ^ ^JKS ,5:1 t

4, The Learned Counsel for the applicants conten-

ded that by the very nature of things the exercise of

option by an employee was only an offer of hia service
y^Ora xisv«;:

to be absorbed under the said undertaking in public
n:ht^£ g,i: A

interest. The Government cannot force retrospective

absorption. The applicants have every right to resile

from the offer which they had given. The Government

could not accept the offer from retrospective date

to the detriment of the employees.

5. The Learned Counsel for the respondents contended

that IRCON uas a Public Sector Undertaking and did
•"-Ss 'Sj. ni

not come under the purview of the Tribunal. The absorp-

y Uon was to be made by IRCON and no dir,e<s*|on as such

could be given to IRCON to absorb ths applicants from

specified dates.- Mor can such a dirsction be issued

• :•
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by the Tribunal to the effect that the applicahts '
J

are entitled for absorption by IRCON from a date

;tO: :bB ;;indicatede'

Whil® rjtbe aboweipieasiw^r'gisnot disputed by

' ; iths^Learned Ceunael'oferufche ^applicants, he contended

;, that the lien of the applicants/'could not be termi-

V".nated by the railway, authorities iuntil they had

rscquir^d lien yinrlBCONo, . IBCOW ;'cO'Uld issue the order

>, ! for-absorption only after:: receij3t of approval fronf?

iv ; the railuay authorities to'the acceptance of resiQ-

« natic^nscOr retirements, of: the applicants and such

•;! ; oiC":': f.v:;ae;.e'©ptaDCeecahnot^^beqgisj-fen a'^retf^ospectiv/e effect

; ,t: ;; ;i ^ to; the detriment' of^ appiieante; 0 Ther efore, the

i ii;,^,L0ar^ed Gounsel::!hsd'^varguBd!ithat''hris case was against

I

- ^ ; i r : :v ?thf railway .authorities-ufsder iuhom their lien could

> ;] , V: :,[';Pot;*'be::teEminated:fretrospectiwely,

. j ? : .r 7a: i .N Jh(? Learned CQuns.©!,: for the respondents brought

,i;^out;K thatc^he^) ©ppli^an^ts aithi.afwfeu to fulfilling

'i w:; i tivtbeirbperionpl.^intesest:5@sid ?elaiming enhance^tpensionary

:?nbf0efits tinri tarmsv of;^ ttoT recommendations of the Fourth

-"i 'm; ^-;6- option
?;• C;offlini@Bioa;-k®^fe'.®n,;.®^ar?ging th'e/date of persaanant

i !;j «3i*i»ali8©rpitioB-jt|K3JJ|:hv they had given in the" first

;-ii2lriC-i;,;;s>:n::d^b-arS:J V'i ..sairs.::jbsn-/srjijoa
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Tinstance their dptiGin';For afbsorption ftom a

specified date. Hejdl&o Said'-that option once ex-

v'f b',v..^uqelb a;;erci&«dscduld'inot be^cHan^ieid and ^las final. In

thiasconnectlonbhayquoted fiile'-l 1'7(13) of IREPI (Vol.I)

:CRevi8edi£di:tjioH ^oi989) but ue must say at this stage

„ ...... ...> ^ •- it

•..•i'.j n... Ci :?i i,ii tself ithat. theviiijle is ^not rele\mnt in the present

j } i ^ -VH«taseSi;:becau8^B ?t;Hat irulelrilates to fixation of pay

i r u :c r fv of .CxrGombatant Clerk, The oth®^ ^"^® quoted viz.2023(7) of
lR£:n(\/ol.Il) is also not relevant as that relates to exer
cise of option for draual of pay on deputation,

e 3 '^- - ;The Learned Coiinsiel ^for the respondents further

r r.' iarguedvthat the"Railway Board had clarified that per-

njanent absorptxoh' of : railway 'siffFrloyees in IRCON would

:r. continueitoabe effective'froiii thi date of completion

isni ^g!3 %s :; ; ijotf ^thpeb;;yearrf'vd^putation perifod unless competent autho-

j rs^Ii I « - vritie^^appro^al iueis-Obtained ^for^extension of deputa-

/^ion ^periodtas'par tthe; existing "^policy. In this

; • cdrinectidnothey) invited dtiention to the fl^istry of

flp .iA ii. Tit't ^i?inancie*8 l%ttiiBrid^ttdi^22rtd September» 1972 some

>•(-xfinokqiie•3ti&cniekttac-tsaof/'which^-.a^ '̂-ti'ptododfed^jbelbw J-'.•

1-0 .3.vu-js:--rs>:ao;5f::Th<6i uftdersigned-iis-rdi-reetBd to invite.^^he
attention of the administrative fUnistried/

^-.ioDwjisrtmeni^-'Jtoc tha.iordirt.silasuad by the-.Bureau

of Public Enterprises from tims to timef atipu-

Utn sdi .ni my-lq 8 of option betwaan.
revarsibn to tha parent cadre and absorption in the

concerned enteriDrisa, by the daputationists

s from the Gowt. aarwiceB to varibua public enter-
prlaes# *8 tha liinistries ara auariB, the tim^ ^

MiT;
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liniits for exercise of option have been

prescribed on the basis of the decision

taken at'the highest ievBl» It is, there

fore, imperd-tivB that the option orders are
"Implemented most strictiyj and requests

for extension of deputation beyond the pres

cribed limit under thiB OTidBrs, as a rule,

turned down by the administrative Ministries."

9, The Railway Authorities had also by their letters

dated 30th Duly, 1985 and 10th September, 1985 made

it clear to IRCON that they would be unable to agre^,

to the extension of deputation of railway staff. The

employees should either be absorbed permanently in

IRCON on completion of three years deputation period

with IRCON against 30 per cent of core posts or returned
i P.

to their railway departments in exchange of new

employees uho should be deouted now for a period of
• • X•rj •• -...in': " .x

three years only. In the letter of 10th September,

1985 it wlas also added that in case an employee was

not willing to get himself absorbed in IRCON from

^ - the date of completion of three years* deputation

period, he should be repatriated to the Railways

immediately and the question of regularisation gf^

the .excess period of deputation would be taken up
^ • •• ' • - '•'} ' t

, . auitably with the Department of Personnel. The

.•9



Leairned 'Couns:^!;; far tftie ^responden ts, therefore said
. ^ c ,.i r ; -Os-;-. ?4 ' ' '

s tsr;^ ^ that /tb# appliqants; juere xfully auare of the fact

. / ••• • ^

^ ^thatithmy juouldcbe-absorbed on completion of depu-

/ >i: :'•• _ • /
; taMtjfi ^pBtipd;si>f ;thr«« >y^ar^^ they had tendered

their unconditional options for permanent absorption

from a specified date and such dates could not'be

• . 1- \ t, ; ;'S. rt4) rj.

altered. Uhat the railway authorities did was only

to conv/ey aporoyal to the acceptance of the resigna-

tions from the dates for which the options had been

giwen. Therefore the retrospect!vity was with ref-

erence to the options of thelappllcants*

10, • The short point involved in this case is

whether the letter of the railway authorities

''0 « :/;> ;^c;5 u..•;.:;?! -y .• - .-m.. '
* according approval to the acceptance of resigna-

tions of the applicants or their retirement could
3.>W- .•j,aCCPrd^P9,j''tO,-^^^

be done from retrospective dat^nbtwithstanding ihe fact

/ optiond given by the applicants .wers'later
-,/• kvrc;-,'>c:'.• .-such xhanges ŵere •

changed by them once or more than once bu^before
. ijjli a . :> . . '.

the date of according of approval by the railway
,- o;V'; i,~i. jI-;2 tv,ii b'it:-

'"authorities,; • • ' v Mi:- •

10. The Learned Counsel for the respondents

cited tha case of 3v Shar^v/s Union of India
5.:.-

,.io
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and Others f/'0..A.».Np,364/86j7 in siroilar case

relatihg to another ^Public Sector Undar^aking

namely .Rail Indii TacHnic&l/^and v6ct?nprai5 Services

Liitiitacl (R1T£S^),' ^t iWaJa ;obsei^Bd.v thersin that the

order relating ^tpVthe'a o,f.^the:"p0titioner8

ytiuTd be- opBra'ti'Ve- i'n^ii/ta own ::G;GMf'S;e j.'̂ roin the date

' drt j^icH it uas^issuidv Itewas jpu^ely .an adminis-

tratiije order ^nd could not operate; r«trospectiv/oly f

to the'iirejudice/detTifnent oT ft.he pa.ti.tioner uho

must be deeuiBd tp haVs'bean 'continued on deputation

'" R^^ES his f^n^al abspirpUon,.^ The Bench,
N I

th&^%^^s^e|^^^^aid^t1fat «the iiep rs^ rthg^petitioner

/

^^pn 'Hi^'dadre-post^in tha parent^dfpar^ant stood

tirtijifiat^Bd. witfe 5#f^et>.rromv.tlna74f^^ Pre3ideny.al

ord^r khd^ ke ^a^v d:e^lflr«di a«:v entitJUBd to all consequen-

-'tisl b^i^e'fi^t»'4an:^,rBia^pBCte^;ofii; pension etc,

"arty,''fldyiifg ^•thsrefrpw^^. Inv

• 11^'- TJti t6arfied^Douns«l;,fof^jtheo5ffPondBnt8 said

that t5i8®ijr%8Bfit appiiteaiipn?, Ma9;j diftinguishable m in

4;.^,,.... , fpfi/or absorption^'
» ^

constituted mersly

'•cj/. ;t i.. ..

In these

'11
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ss&io: biases applicants

'®and'they^a^/S unco^nditiaQ^l^Qgtipjn^ j^c^r jjarmanent

^i \ ^®.®v ibiStptlori^iinrilR'MN.jffopjanf ajbJfip^^pec^iva datev

' ®'--' uii52xdiosTi6± f^dj-any, differen in jsituation.

" ' ^ Ihe verV" Hthati?th»i:Ociter;: authorities

X

' " ^ "conxMiyiingt appr:Owal.?;tq thjB acceptance of

'«,:vjabti n%g^igR-(ttons :!6r retiEemenj;^ p^ tKejJ^p^^icants showed

Di^ni ya¥-'T>o^lheeB^ fbr: app.^o^i'*^^::I;f.,J•thB^etua8 need for

ft : r;/aBprav<al..i± claatly implies that the resignation or. . • ,- ^:Vsn a-. G^^r^;^3^•n •.?;0 v 3;:,:n;

;^-.::::m-o th'^-rytiiaf^eiftant-icoija.d>Jb&v:ei.itieen^']ri^us^ .Or else

-^^^thS '^atcccfrding of approval-was,siv^^n4ant. The point

. ovD.>s; 'a^,.rto;iUl!ienQ'thef^§Ppl^can|s severed their

;'-n3uRC'?;-'c" i.vA; v;? gi:j3i5|;;^ |̂jP Q^; tl^e,,£;!ajjj!jjay;vflu^0-ri5tif^ cannot

applicant • ^ '
I-"'"®- p3S'ei^i#edctW»t;;^e:^ their

office unlesfii tifie 'l^yf^bem by itseif

i5.h-^bnojj|̂ go#ain§^;to:.any?^BQli;?f!ieja5t fbsorpt^pn. in IRCON- as such,

••^i: m -rfIds'rta^%b«.fsa^lpri^d^jto their options '.

V;•• ;• \ / -. ••:;•• •• .•.-
• the ra^ay

;?i£^^a;n baiajl'jenv^s 'iy^1^^1^CieicJaritfe,.kJjd»wB«i^ef^"t i;as;i|̂ Sp by 'IRCON "

ssa.ivss 8

•^ ...•^;. .'•. -•;. .. •• • -''V'. : V":.,.,- -v
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servics from a retro8|ieeti\/« date ware Beanlngless,
in fact in these cases

The option^did not constitute a complete and opera

tive termination of the link with the railways in the

absence of any rule instructions to that affect*

The general principle is that in the absence of anything

to tie contrary in the provisions governing the terms

and conditions of offic^.an option in writing sent to

the competent authority can be withdrawn, or altered

X .rr .. i. u....;i'; ' c

any time before it becomes effective that is before

it effects termination of the tenure of his employment.

Any auch termination cannot/be from a retrospective date

to the detriment of applicants*

13« The arguements of the Learned Counsel for the

respondents is that the deputation yas fc^r a specified

j CperriQdfand the appli.can.ts shouifi h^ya either reverted

i

to the parent cadre or got absorbed and the deputation

could not be extenldec^ ere Also not tenable tinea there
f

or repatriating
were no specific orders relieving^the officers on

Expiry of the period of deputation. In fac.t» the

organizations Where they were deputed continued to

/

utilise their aervicas.

14. The law having been well-settled in the case of

.*13
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3* Sharan (Supra)» we direct that th« lien of the

""'v f'i-1 S I. 'V. A W 1- 'j:v ;? U .i'-^'-
applicants in the parent department eannot be

treated as terminated from a date prior to the

date the railway authorities issuad their approval

S7<'S3.J ;yt.' :-?g .ico it-:- j iiTsi-i,
to t he acceptance of resignation or retirement of

the applicants.

•?c..t-U id v".i'i^ . ;-S

15« The applicants will be entitled to all

3:i.cl!vC 2? .i rar^l :r-.> i : :; v; ?,:?
. •. •-•-•. , • /•

consequential retiral benefits in so far as the

liabilities,of the railways are concerned in regard

^ to such benefits, Uith this direction the cases
<•

f
f ..iJ' .;..V,i! r? ^0. 5f ?i.r?.r s ,v,- -i' •;!-1

are disposed of uith no ofcter as to costs, »

;v;vi ^c"'- bar.;:;vsJ ^3''-v; - sr;'^'.aa'-t' '"^n-

>•1 iivreci?-''s^ = si-v nc Ji-dj -ic. v;-N3ar

I,P, Gupta —' Ram Pal Singh
ftemfier^^tMfi -'V^ic^Chi^rtBan (O)

Sjaslis" iOiJ' v;U ^ -'Of .

•^k\k

,y;Sas'i nl '

' n - i
feeu«.UnQo fc;2i.i«s?}D -

• ^ , mTA-MFTNCH '. ,
. • •• ••••.,•• . , • •Cou-tt'Oit., , „ .•^V\Y c.

Ft iUxTi-^al L ^
Jraiidk.oc ii'Oui.c, l\e« L-ei^»

Bess^ b»/54 3«s-Xls^ I3f>ive.i

§•
. s V. .a


