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The factual conspectus necessary to be noticed

for adjudication of the instant Application lies within

a short compass. In the landmark case of G.S.Lamba and

others vs. Union of India and others, the Supreme Court

quashed the impugned seniority list of the members of the

Indian Foreign Service Branch 'B'. The petitioners who

were members of the Service belonging to Integrated

Grade H and HI in the General Cadre of IFS «B' had

impugned the seniority list. The union of India was :V ;

directed to drav^ up freah seniority list in the light
of the observations made in the judgment within a period '

• of three months, it was also ruled that all promotions
granted since the filing of the petitions are subject
to the aforesaid decision and they m.ust be readjusted
to be brought in consonance with the judgment. Revised

1. 1985(1), SLR 687.•
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seniority list of IFS 'B' Cadre was prepared in

implementation of the judgement of the Supreme Court in

G.S.Lamba(supra), In the revised seniority list,

applicants herein were accorded higher seniority and ^ •

on the basis thereof' v-iere promotedto officiate in

Grade I of the General Cadre of IFS By virtue of

the "impugned order dated i3th May, 1986 (Ann©xure A-3)j

promotions to the applicants to Grade I were accorded

with effect from 28th Decemberji984. However, the

financial benefits were stated to be admissible from

the date the officer concerned actually discharged the

duties of promoted post i»e. 16th April,1986. Vide

order dated 24th June,1986(Annexure A~5), the financial

benefits v/ere stated to be admissible with effect from
1

15th Janu<ary5l986, even though the applicants have, .

admittedly, assumed the charge of the promoted post

v-/.e.f,28th December, 1984,i As per the Corrigendum

issued vide impugned•order dated 27th April,1988

(Annexure A-1) the recoveries of pay and allowances

from the officers whose pay fixation was done from

15-1-86 was also directed to be made<, Promotions

on the basis of the revised Select List were made

subject to the decision -of the Supreme Court in the

following cases:-

i) SLP NO,' 11481/80 - Union of India vs»'
Shri On Prakash and others^'

s

ii). Writ.Petition No.8060 of 1981- Shri M.P.Garg &
others vs. Union of India.

iii) Writ Petition. No,^ C.W.675/78 - Shri Balram Phul &
others vs.* Union of India.

iv) VJrit petition No.' 2365 of 1980 - Shri Karam Singh
and others vs.' Union of India.'
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The grievance' agitated b/ the applicants is regarding

denial of the financial benefits of the promoted

post with effect from 28th December,1984 as also against

the decision for making recoveries for the period

15~i-86 to 15-4-86.' According to the applicants,

the action of the respondents and the impugned order

are violative of the operative portion of the judgment

in G.S .Lamba(supra), of Articles 14 a 16 of the

Constitution and the decision of the Tribunal in

2
Shri P.N.Tandon & another vs, Union of India & others,-

Applicants have also averred that on the basis of

FR 17(1) and equity, fairness and justice, they are

entitled to the financial benefits from 28th Dec.',1984.'

Applicants have prayed for quashing of the impugned

orders dated 16-4-86, 13-5-86 and 8-4-88 to the

extent the aforesaid orders grant financial benefits

to them with effect from 15-1-86 and not f-rom

28th December,1984. Applicants have further prayed

for quashing the impugned order dated 27-4-88

(Annexure A-1) to the- extent the same grants financial

benefits to the applicants with effect from 16-4-86

and orders recoveries of pay and allov/andes for the

period 15-1-86 to 15-4-86, as also for a direction

to the respondents to grant financial benefits to them

for Grade I of IFS 'B» General Cadre with effect

from 28th December, 1984."

2J Itespondents have contested the Applicationy

inter-alia, on the grounds that the applicants cannot

get pay of an Under Secretary unless they started to

work in the said post which was w.e.f, 16-4-86. on the

2.' ATLT 1988(1) CAT 295.'
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basis of the principle «no work - no pay' and

on the basis of the Govt® of India decision contained
/

in avi 2000il/i/77-Estt (D) dated 19-4-78 given under

FR 27 and the provisions of FR 17.' The financial

benefits were stated to have been^allowe^^x^ the
applicants vide order dated 24-6-86 with effect

orderfrom 15-1-865 vvhich^vvas rectified vide order dated

27-4-88.' Refuting the allegations about the violation of

Articles 14 and 16 of the Constitution and. the operative

portion of the judgment in G,S.Lamba(supra), respondents

have averred that the decision of the Tribunal in

P.N.Tandon's case is on different facts and circumstances

and is not applicable to the instant case.' Respondents

have further averred that no discrimitation has been

meted out to the applicants and the equity and

fairness warrant that the benefits.should be enjoyed

ohly after the commensurate responsibilities have been

shouldered and oblitations discharged.'

Vfe have heard the arguments addressed by the

learned counsel for the parties and have given our

anxious and earnest consideration to the matter.'

4.' During the course of arguments, the learned

counsel for the applicants submitted that applicants'

case is squarely covered by the decision of the Principal

Bench, in P.N.Tandon and others vs.' Union of India and others

(ATLT 1988(1) CAT 295) ; and that the denial of financial
benefits to the applicants vrauld not only be discriminatory,
but would also be inequitable,unjust and unfair. According
to the learned counsel, the denial of financial bensfits



-5-

from the date the applicants have been promoted

i»ej vv.e.f.' 28th December,1984 would not be proper

implementation of the judgment of the Apex^Court in

G.S.Lamba(supra); and that the claim of the applicants

is supported by the. decision of the Supreme CoUrt in
Dr/ Y.P.Gupta vs.' union of India g others i985(3)SLR 55 and
of the Tribunal in P.M. Tandon (supra)
The learned counsel for the respondents countered by

submitting that the Application .is barred by the

principles of constructive resjudicata as also

by virtue of Order II, Rule 2 of the Code of Civil

Procedure(for short 'the Code'); The learned counsel

added that decision in P.N.Tandon(supra) is not

applicable as the aforesaid case v/as decided on its

ov/n facts and circumstances which are distinguishable

.from :.^xxxxxxxx those of the present case.'

5,! Although the respondents have not raised the

plea of constructive resjudicata as also the bar of

Order II,Rule 2 of the Code in the counter, yet

these being legal pleasj' v/e are entertaining the same.

The same are dealt with in the succeeding paragraph.^

6.: The learned counsel elaborated the aforesaid

pleas by submitting that , the applicants v.;ere also

petitioners in the writ petition decided in G.S,Lamba
. as.'(supra) and^they did not claim the consequential beneifts

of arrears and salary; they are estopped from agitating
this claim on the basis of the principles of constructive

resjudicata and in view of the bar of Order II,Rule 2
of the Code. In support of his submission, the learned
counsel also placed reliance on the decision of the

Principal Bench dated 8«7«88 in .Q^ 334 of 1986 entitled

"Shri D.N.Srivastava vs. Union of mdia and another".
The learned counsel for the applicants met the aforesaid

attack by submitting that-the caase of action to the applicants
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arose on!/ „f,en the impugned orders were made and that
in View thereof the question of applicants claiming this
relief in a.S.Lamba(supra) did not arise. The real
grievance of the applicants which they seek to get
redressed in this case is regarding the denial of
financial benefits from the date they wore accorded
promotions i.e. with effect from 28-12-84. The cause •
Of action for this grievance arose only as and when
the impugned orders denying the applicants Binancial
benefits for the period co»e„cing from 28th December.
1984 were made as also on the date the recoveries of
pay and allowances for the period 15-1-86 to 13-4-36
-re ordered to be made. i„ view thereof, the question
Of applicants including this claim in the writ petition
filed in the Apex Court simply doas not arise. Ukewise,
principle of constructive resjudicata would not come
in the way of the applicants as it cannot be said that
the applicants might and/or ought to have claimed this

the writ petition, in this connection it will be
apposite to point out that the right to claim financial
benefits aros, to the applicants only on the assignment of
higher seniority and the resultant promotion to Grade i
Of IFS .a. on the basis of the revised seniority.' The
question of claiming the financial benefits prior to
their promotion on the basis of revised seniority could not
conceivably arise at the time of fiu„g the writ petition
by the applicants. As regards the decision of the
principal Bench in Shri D.N.3rivastava (supra ),i.Ued upon
by the teamed counsel for the respondents, suffice it to
point out that the question agitated by the petitioner in
the said case was far different and was held to be barred
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by the principle'• of constructive resjudicata.-

i#e may state that the question agitated by Shri

Srivastava who was one of the respondents in G.S,Lamba«s

case was regarding the legality and validity of the

seniority list dated 21st June,1985.' The case of

Shri Srivastava precisely was that, although he was
yet

a- confirmed officef,'^e had been placed junior

to the promotees who were made permanent against the

substantive posts '.much after his confirmation.in the

impugned seniority list "in utter violation of

Rule 21(5) of the Recruitment Rules, Recruitment of

temporary officers in the grade is governed by
Rule 13(l)(iii) and not by Rule 13 (1 )(a) and that

Rule 25(l)(ii) governed fixation of inter-se seniority
in the cadre, of directly recruited officers with

substantively appointed select list officers and not'

. temporary.officers in the grade. Re had also pleaded
thau Rule 13(l}(b) was not at all considered by the

Supreme Court in G.S.Lamba's case as it was not germane
to the point inissue before the Supreme Court.'i

The learned Vice Chairman v/ho delivered the final

judgment on account_of disagreement between the two
* V-

Members constituting the Bench, held that it would
an

amount to/abuse of process of the court to allow

qew proceedings to be started in respect of.the matters

which couldTiave been well agitated in the previous

litigation; and that the Application is barred by
the principles of constructive resjudicata,^ As

already-stated, hereinabove, the cause of action in the
instant case had arisen long after the decision of the
Supreme Court in G.S .Lamba (supra in view thereof.

In



-8-

it would not be correct to say that the applicants

could have agitated their grievance in respect

of the subsequent cause of action in the v^-it petition

decided by the Supreme Court,- Shri Srivastava's

decision is thus of little avail to the applicants.'

The plea of the respondents about the Application being

barred by the principles of constructive resjudicata

or on the basis of the provisions of Order II,Rule 2

of the Code is,therefore^ hereby negatived,'

6,1 iVe need not dilate upon the merits as the
/

matter s"cands squarely covered by the decision of the

Principal Bench in P.N.Tandon(supra). m P.N.Tandon's

case decided by the Principal Bench, respondents

were directed to give arrears of pay and allowances

with retrospective effect to the applicants therein

I.e. promotees Section Officers. in that case also

the respondents had revised the seniority list on the

basis of the dicta of the Supreme Court in G.S.Lamba (supra)
and Narender Chadha, who had been granted consequential
benefits from the date their juniors were promoted.^
The reasoning and the ratio of the aforesaid decision
applies squarely to this case. Even though applicants^

promotion is to the post of Under Secretary,

O^ . there is hardly any distinguishing feature bef-vean the
xwo cases except the difference in rank.' We have been

given to understand that the judgment in P.N.Tandon
has not only attained finality but has also been
implemented. Thatjeing so, it would be wholly inequitable,
unjust and unfair/to extend the same benefits to another
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class of officers.' In any case, being a Bench of

coordinate jurisdictions we respectfully agree with

the decision in P.N.Tandon(supr^.' In line with the

aforesaid decision, we hereby quash the impugned orders
. 27-4-88(Annexure A-l)

dated£8-4-88(Annexure A~2}, 13-5-86(Annexure A-3) and

16-4-86(Annexure A-4) to the extent they deny the

consequential benefits to the applicants tiS the post

of Under Secretary for the period 28th December 84 till

15th April,1986 and direct recoveries^of the financial

benefits for the period 15-1-86 to 15-4-86J The

respondents are directed to grant arrears of pay and

allowances, of the post of Under""Seere tary to the

applicants ivith effect from 28-12-84.' Respondents are

directed to comply with the directions given hereinabove

within a period of two months from today.l in the circumstances
no order is made as to costs

m
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(B.S .Sekhon
VC.i


