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Shri PeP. Khurana, counsel for the respondents.

JUDGMENT

T

(delivered by Hon'ble Mr. P.C, Jain, Member)

In this application under Section 19 of the -
Administrative Tribunals Act, 1985, the applicant, who
was work ing as Heavy ,V\ehicle Driver in Delhi Milk Scheme |
under the Ministzry of Agri.culture,' Hew Delhi, and was removed
from sexrvice vide order dated 21.1.1985 {Annexure A=2} passed
by the Deputy General ldanager, has assa iiéd the order of his
removal from service as also the order datéd 13.2,1987
(Annexure A=3) passed by the Appellate Authority and the
order dated 20.4.1988 (amexure A-l} passed in the name of
the President. He has prayed for the following reliefs; -

"(i) That the following orders of the Disciplinary
Authority, Appella‘te Authority and the Reviewing
Authority may be quashed and the applicant may

- be reinstated in service: -

(1) 4=34/82-Vig. dated 21l-le35
by the Disciplinazy Authority

(ii) 4=34/82-Vig. da ted 13«2«37
, by the Appellate Authority

(i1i) 17013/3/82-AVU dated 20-4-83
by Reviewing Authority

(ii) That the applicant may be deemed to have '
continued in service as if no order of penalty
was issued and he may be paid salary and allowance
aleng with other dues for the ent ire period of
removal from service as applicable under the
rules. |
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(iii) That the period of absence from duty from
1144.81 to 1647.86 may be treated as on
leave of the kind due apd he may be paid
leave salary as admissible to him.

(iv) That the Hon'ble GCourt may give any other

relief as deemed fit in the interest of Just ice,
with costs of suits®

2, The facts of the case, in brief, are that the
applicant was appointed as Milk Van Driver in Delhi Milk
Schene with effect from 1.4:1963. His des ignation was later
c'nanged to Heavy Vehicle Oriver. On 20=4=1981, he applied for
grant of six months' leave with effect from 17=4-198] on
medical grounds. Vide letter dated 2=0=1981, he was directed
to report to Civil Surgeon, Dr; Ram Manohar Lohia Hospital,
New Delhi for medical chgck up immed iately and to produce
Medical Certif icate from that Hospital before his' leave could

" be granted. The applicant neither appeared before the Civil
Surgeeﬁof Dr. Bsm Manohar Lohia Hospital, rio:_‘ did he ever

care to send any intimation to office about his absence from
duty, as 8 result of which, finally, a chargensheet dated
28.8.94 was sent to him at his last known address by Registered
Pé;t, which was received back undelivered with the remsrks

of the postal authorities(-that the applicant was out of Indis.
- In the meanwhile, the respondents made an attempt to find out
the whereabouts of the applicamt with the assistance of the
police authorities also, and even the police authorities vide
their letter dated 18.6.84 categorically informed that the
family of the applicant was residing at the address on which _
a number of communications had been mailed to the applicant;
but on the basis of their enquiry, the police authorities also
confirmed that the applicant was not residing in Indi2 and had
_gone ;td Trage In the circumstances, the Disciplinary Author ity,
halving satisfied itself that it will not be reasonably
practicable to hold the inquiry under CGCS (CCA) Rules, 1965,
as the address of the applicant in J“:cge%fivas not available,

passed Order dated 21.1.1985 by wh'ich a penalty of Removal

. ' \ . S icante
from service with immedjate effect was imposed on the applic e
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The applicant filed an appeal dated 12.9.1986 (Annexure Ae5)
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to the Chairman, Delhi Milk Scheme, New Delhi, which was
rejected by the appellate Author ity vide order dated 13.2,1987
(Annexure A=3), which is a speaking order. The Revision
Petition preferred by the applicant was also rejectéd vide
Order dated 26.4.1988' (Annexure A=l), After exhausting the
aforesaid remedies, the applicant filed this O.A. on 24:5.1958.
3. The respondents have contested the 0O.A. by\f iling

a counter-.affidavit? to which a rejoinder was also filed by
the applicant on 31.10.1988. #hen the c;.-ase was ripe for

oral arguments, on 11.12,1991, counsel for thé applicant

filed M.Ps N0.4128/1991 inform ing that the applicant had -
expired on 14.9.1991, leaving behind his widow, two sons and
two daughters and ’that the name of the widow Smt. Rukmani Devi
be brought on record as all the other legal heirs of the
deceased applicant had filed their affidavits giving "o
Objection' to the substitution of the name of Smt. Rukmani Devi
in the instant O.A. The said M.P. was allowed by & Bench of
this Tribunal vide order dated 28.1,92,

4, We have gone through the record of the case and

also heard the lesrned counsel for the applicant. < 10.3.92,

when the learned counsel for the applicant concluded his oral

Submissions, learned counsel for the respondents was present.

However, pursuant to his request for adjournment for producticn
of the relevant depértmental file as also for making oral
Submissions, the case was listed on 13.3.1992. On that datae,
none appéared for the respondentsy and the case was adjourned
to 24.4.1992. On 24.4.1992, Shri J.C. Madan, proxy counsel
for counsel for the respondents, appeared. but only to pray for
a 5hort adjournment. The case was accordingly adjourned to
22.5.1992 with a clear order that no further adjournment will
be allowed. On 22,5.“.‘1992, none was present forth: respondents
and, therefore, the arguments were taken as closed. .

5. The grounds teken in the O.A. are that the order of

removal from service without holding an inquiry is violative of
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Article 311 of the Constitution; that the disciplinary

duthority erred in working on an assumption that it was

not practicable to hold an inguiry; that the allegation

made in the impugned penalty order that the applicant had

been absent frcem duty without prior permissicn of the competent

authorily is factually wrong as he had proceeded on leave

after submitting an application for long leave on 11.4,1981

wh ich wss sanctioned by the c;ompetent authority sometime'on
20.44581; tha;t he was liable to disciplinary action only

if a charge of wilful absence was levelled against him; that
“there was no evidence to show that he had gone abroad and that

the assumption of the disciplinary authority was tctallyvbasled

upon surmises and conjectures; and that the provisions of

Rule 14 of the CC3 (CCA) Rules, 1965 have been violated, X

is also pleaded thet the penaliy imposed is much in disp:copoz;
tion to the socalled chargés aga inst him.

6. The stand taken by the respondents in their reply

is that no leave had been sancfioned to the applicant and, thus,
e was unauthorisedly absent; that the communications sent ‘!;,o
the applicant remained undelivered and the information obta ined
by them showed that the applicant had gone abroade R is in
these circumstances th;at the Tespondents had concluded that it
was not reasonab;y practicable to hold an inquiry under the

CCS (CCA) Rules, 1965. |

7. We have gi\}en our careful consideration to the rival
contentiens of the parties. It is clesar from the material on
record that the application of the applicent for leave for

a period of six months with effect from 17.4.1981 was not
sanctioned and vide Memo dated 2-35-1981, he was asked to

report to Civil 3urgeon, Br. Ram Manoher Lchia Hospital, New
. Delhi for medical check up and for producing med ical cert if icate
to enable the respondents to consider the application for leave.
The applicant neither appeared before the Civil Szjrgeon, nor
did he produce any medical certificate from him. Further, there

is nothing on record to show that he applied for any subsequent

leaye thereafter, From para 3 of his appeal dated 12-9-1986
Qe - -
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(Annexure A=3}, it is clear that as per his own statement
therein, he reported back for duty only on 16.7.1986. The
medical certificate 'produced by the applicant subsequently
is dated 10,10.84 (Annexure A=4) and it shows that he was
admitted to Rana Nursing Home on 29,9.84 and Qas d ischarged
on 10.10.84 after operation on 1.10.84. Thus, it is clear
beyond @ny doubt that the applicant had not beén able to
establish that he was really ill during the entire period of
his absence from April, 198l till 15.7.1986 when he is said
to have reported for duty. | It is also clear that apart from
the application for leave for a period of six months from
17.4.1981, no other application for leave was given by him,
nor any intimation was sent by him to the effect that he was =
ill., Accordingly, the x_mauthor ised absence of the applicant
cannot be disputed.
8. . It is true that in accordance with clause 2(b)
of Article 311 of the Constituticn of Ihdia, an employee
hold idg a civil post under the Union, can be dismissed or
removed from service or reduced in rank without hold ing an
inquiry and without giving to the concerned employee a
reasonable opportunity of being heard in respect of the
charges against him if the competent author ity is satisfied,
for reasons to be recorded in wr it ing, that it i§ not reasonabhly
practicable to hold such an inquiry. R is als¢ true that
in accordance with clause {(3) of Article 311 of the Constitution
of hdis, the decision of the competent authority on whether it
is reasonably practicable to held such inquiry or not is final.
However, as held by the Hon'ble Supreme Court in the cese of
UNION OF NGIA v. TULSIRAM PATEL & OTHERS (1985 Suppl. (2)
SCR 131), two conditions must be satisfied, viz,, (L) there
must exist a situation which renders holding of any inquiry
®hot Teasonably practicable®; and (2) the disciplinary authority
must record in writing its reasons in support of its satisface

tione A5 regards the second conditio, the respondents did not

~produce the relevant record to show that the disciplinary
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authority had recorded in writing the reasons in support of

mé—

its satisfaction even though more than enough opportunities
were given for this purpose. I regard t.(.) the first condit ion ,(C(
the decision of the competent authority j,?(:ssa iled in a court
of law, it is Incumbent that the competent authority lays
. before the court the circumstances which led it to the
conclusion that it was not practicable to hold an inquiry in
the case. The only ground and which is also mentioned in the
impugned order of removal from service of the applicant .is that
the registered letter sent to the applicant a2t his home address
was received back undelivered with the remarks ™Addressee left
Ihdia® and that the enquiries made by the police revealed that
whereas the family members of the applicant were residing at
the address on which the communications were sent to him, the
applicant himself had gone abroad. h other words, the only
‘ground for not holding the ing iry is that the Memorandum of
Charges could not be delivered to the applicant and that he
was not aveilable,to participate in the inqu iry.' Even in these
circumstances, the respondents were duty bound, in terms of
the schene in the CC3 (CCA) Rules, 1965 to hold an ex-parte
inquiry. Such a view was taken in the case of P.Ds JGBHI v.
UNIN OF WD IA ANz OTHERS (1990 13 ATC 3.72_3,3. SUBBIVAN v.
THE SUB-D IV ISI ONAL OFF ICER, TELEPHQNES, PQND ICHERRY (SLY 1991
(3)(CAT) 535), and R. BAGHAVAN v. D IVISINAL RA ILVAY MANAGER,
SOUTHERN RA ILWAY, TR IVANLRUM AND OTHERS (1989) 10 ATC 195) and
we with respect agree with the view taken on this point in
these casess It is, therefore, to be held that on the facts
and in the circumstsnces of the case, the action of the
respondents in reserting to the power vested in the disciplinary
authority under subwrule (ii) of Rule 19 of the CCS (CCA) Rules,
1965 cannct be sustained. |
94 In the normal circumstances, after quashing thé
impugned orders, we would have directed for hold ing an inquiry
in accordance with the rules. However, in this case, as already

stated above, the applicant is no more and this application is
Qe . : ~
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being pursued by his legal heirs., From the verification

by the applicant in the 0.A., which was filed in 1983, it

appears that at that time, he was 50 yeai‘s of ages If so,

he would not have reached the age of superannuation by

14.9.1991 when he is said to have died. Accordingly, the

question of his reinststement in service does not arise.

10,

In view of the foregoing discussion, the C.A.

is pér't.ly allowed with the following directions: =

(1)

(2}

(3)

The impugned order dated 2l-l-85 passed by the
Disciplinary Authority, the order dated 13=2-87
passed by the Appellate Authority and the order
dated 20~-4=88 passed by the Reviewing Authority
for removing the applicant from service and for
‘rejecting his apbeal and revision pét ition
respect ively are hereby quashed and set aside,
The applicant will be deemed to have been
reinstated ‘in service with effect from 17.7.1986
as he himself admitted that he was absent from
duty from 1l.4.81 to 16.7.86, as is clear from
the relief prayed for in subepara (iii) of para 9
of the Q.A,

(o The MG connte boed

48 prayed for Mﬁ%nt that the peried of
his absence from duty from 1l.4.81 to 16,7.86 may be
treated as on leave of the kind due and he may be
‘paid leave sslary as admissible to hﬁn.(@L the facts
and in the circumstances of'the case, we grant this
relief and accordingly direct the respondexts to
grant to the applicant leave of the kind due,

includ ing leave without pay, for the period from
1l.4.81 to 16.7.86. |

On the basis of the above direct ions, the legal
heirs of the applicant shall be entitled to retire=

ment benefits, 'in accordance with rules,

G
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ll. The above directions shall be cumplied with within

- 3 e

a period of three months from the date of receipt of a copy

of this judgment by the respondents. No order as te costs,

L\\Q N V\,/’&‘y—:-‘—“{j . Q( cv% {\&)\ﬁ .
(J.P. SHﬂwJﬁ)S‘(" T (P.Ca JAIN)
MEMBER (J) MEMBER(A)
- 5641992,



