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IN THE CENTRAL ADNINLSTRATIVE TRIBUNAL
PRINCIPAL BENCHs NEW DELHI,

3
.

" REGN.No., _0sAe 100/88 Date of Decisions_U.6,89,
Shri R.R. Goyal © evese Applicant
\is,
Unior of India & Ors, ssves Respondents,

CORAMt-  HON'SLE MR. JUSTICE AMITAV BANERJII, CHALRWAN
HON'BLE MR. J.C. ROY , MEMBER (A).

For the applicant ecees Shri 3.C, Luthra, Advocate

For the respondents ;oo.o , Shri P.H.Ramchandani, Sr.Advocate

( JUDGEMENT OF THE BENCH DELIVERED BY
HON'*BLE MRe. J.C., ROY, MEMBER ( A ) )

This is an épplication under Sgetion 19 of the Administrative
Tribunals Act, 1985, from Shri R.R. Goyal, an officer of the 5.5.8.
( Directorate General of Security ), New Delhi, against tne denial

A}

of pramotion to the applicant,

2. The undisputed facts of the case are that the applicant who

is a Senior Field Officer in $.5.8. was looking forward to promotion

to the nexﬁ higher rank of Resesarch Officer and to Eneu next higher
rank of Assiétant Director (Eiphen—Computaf) (in short A.D) for

which post he beqome'eligible for consideration of promotion, Due to
the retirement éhe post of ons Research Offigcer fell vacant wee,f,
1.5.1983, In March 5984 a D.P,Cs was Qtated}to be heid for filling

up of this post. The applicant was the only eligible candidate and

it is clgimed that he was rec&mmended by the D.P;C. for promotion to
the post of Research OFFiceF. But ;n‘1982, a decision of c&mputerisation
in tne Cipher unit oF'S.S.B. was takéﬁiand qonsequeﬁtly re=organisation
witn amendment of the Recruitment Rulss for the various gradess was
initiated, This was finalised in 1955 and the Recruitment Rules qé

the various grades of officers of S.5.8, was amended vide notification:
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datad 29.8.86, As a resuit of this re-organisation, which took

four ysars to be formulétad and notified, the grade of Research Officer
in the pay scale of Rse. 700=-1300 wers-abolished. In its place for
managing the Cipher-Cumputer Séctian, one additional post of Assistaﬁt
Director (Cipher) in the scale of Rs, 1100=-1600 was created. The post
of a Deputy Dirsctor was alsa created. One post of Research Officer
was doune-graded to Senior Field Office; in the scals of Rs. 650-1200,

The applicant wes already holding one of the last named post.

© 3, There were two posts of Research Officer at the time when the
re=organis ation was initiated; one post fell vacant dus to the
superannyation of the incumbént on 30,4.83, and thereftore, in March 1984,
" 4 DoP.C, was held for filing up this post. The other incumbent of
Senior Field Officer Shri R.N. Gupta was selscted and finally

g pointed as Assigtant Director on 5.7.85, The post of Research

Officer which fell vacant w.aef. 1.5;33 was thersfore, never filled

upe UWith the adoption of the amendment of the Recruitment Rulss,

both the posts of Research Officer of S.5.B. wers abolished,

4, Although«Recruitmant Rules were Finalis;d on.29.8.85, a neuw
post of Assistant Dibéctor (Cipher)‘was created on 31,12,1985, The new
Recruitment Rules provide two modes of filling up of thé post of
Assistant Directors (a) 50% by promotion, failing which by‘transfer
on deputation or re~employment of retired Govermment servant etecy and
(bf 50% by direct rocruitmén@ or transfer on deputation etec. It ie
the contention of the applicant that since creation of tnhe second poét
of Agstt. Director tne department without giving dus éonsideration for
his éromotion to the posf of Agsstt, Uirector, ha& sought people from
outside for Fillingﬂ'uﬁ thig post on deputation, Recrqitment Rules
prnvidé for promotion.tﬁ 50% of the vacancies of Asstt. Director énﬁ
therefore, applicant répresented for his promotien to the post of
Asstite Director, A D.P.L. was held to consider his case for promotion
on 21,8.87,  The apblicant was the only eligibla'candidate for
promotion to the post of A.D but the D.P.C. found him unfit for
promotion, Finally the post of A.D was filled in by a deputationist

- from outside the S.5.8. The prayer ot the applicant are that hs

should be promoted to the post of Research OFFicer wes.fe 1+3.83 from
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when the pbat was lying vacant or in the alternative he should be
promoted to tne post of Assistant Director, The D.F.L. proceedings
/
held on 21.8,87, which found bim unfit should be quashed and set-aside,
The applicant alseo wants that he should be deemed to have been promoted

‘to this grade w.e.f, 29.8.86 when the naw post of A.D. was created.

Se Before we deal witn the reply of the respondsnts, we examined
tne two Misc. Petitions filad on 17.2,1989 ( M.P. 440/89 ) and
12,5.89 ( N.p.' 745/89 ) filed by the applicant,. In the first .. -

- -Misc, Petition the applicnt complained of alleged harassment to him
after the 0.A, was filed. Fof example he ﬁas pointed out that his
absenee dufing the‘period 54189 to 1.2,89 6n the ground of sickness'
was not regularised by the respondents out of Mmalice and 1ll=-will
caused by the filing of the present 0.A.. In the second Misc, Petitien
tne applicant alleges that during the pendency of tﬁis case a rsview
D.P.,C. wes held for considering hié eligibility for prumotion4to

A.D's rank after this Tribunal has expunged the adverse rematks
recorded in the C,R, dossier for the year {935 and 1986 in its
judgement dated 24.,5.88 in 0.A 81/88 filed by the same applicant.

He Eomplains tnat holding of this Revisw D.P.C. during the V
pendencf of the present 0.,A was in contravention of Section 19(4)

of the Adninistrative Tribunals Act, 1985, Incidently, this Revieu
DeFoCe alﬁo found that the applicint wa not fit for promotien td‘
Agstt, Director, UWe heard thesa‘two Misc, Petitions alonguith’

original application of the appiicant,

6, On behalf of the applicant, it was urged that he was denisd
promotion to his next higher ranks, Ressarch Officer where vacancies
occurred Q.B.F. 1.3.83 and again 5.7.85, or for the post df'Asstt.
Director when a new post was created, ’ XXX iXXXKX 1,} For promotion
to Research Officer or for Asstte Directur he was the only eligible
departmental cana;date. Actually for filling up the pest of Ressarch
ufficer, a D.F.Ce was haid and although the applicant was foﬁnd fit
fgr promotion as Research Officer, the pruhotion order was not
issued, The post of Resaarch OFficer was finally abolished by Govt,

‘ of A0
order dated 28.1.1987, Although the new post/was created éarlier
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- 388, the.department kept it Qacant till the new Recruitment ﬁulas‘
were notified on 29,8.86, Even arter that without considering tne
claim of tné aﬁplicant the efforts of the department was directed

for securing for the post o f A,D an officer on transfer/deputation
from another department like I.B, R.AM, ana DPCR stc, In fact 538
had to éircﬁlate the vacancy mofe than onceéﬁor'obtaihihg tne'praper
person on deputation, The applicant represented against these stépa
and finally a D.P.U. was convened on 21.8.87 which fﬁund the applicant
ungit for promotion, The applicant contends tnat, earlier tns-D.P.C,
was convened on 4,5,87 ard this D.P.C. did not proceed witn tne
seisction . @8 it Qas found that fhare was certain adverse remarks

in the C.H. dossier.of the applicuant for the year 1985-86 and 1396487
which were not comnunicated to hime The D.P.C, wés actually convened
after these were communicated to him, The A.L.R of 1986-87 containing
adverse remarks 6n thres counts were communicated to him and his
representation was turnad down on the eve of meatiné of the D.P;B,

He attributes malafide on the part of his departmental autﬁoritias.
He aiso points out tnat during thé period 1982 to 1986 when tne
draft’amendment of tne Recruitment Rules and re-organis ation ot

‘the S.5.B.were on tne anuii, thnere has been prumotion according

to the previous Recruitment Rules of 1977 to the grade of Sgnior
Field Ufficer and also to the grade of A.u. whereas the applicant's
case for promotion to the grade of Ressarch Ufficer was turned down
by the Governmenfp on'tne'ground that tne Rscruitmeﬁt Rulegs had tu be
finalised first,  Even for promotion FQ the Asstt, Dirsctor's grads
the controlling officers of S.5.Bs have shown tielr malafides by
circulating the post for deputationists, Although the amended
Recruitment Rules of 2948.86 provides for 50% vacancy to be filled

up by promotion from eligible departmental officers and the applicant
wés eligibls to be pramqted as‘A.D. his case was not considered,
During the nearing learned counsel for the applicant emphasised

on thepoint of holding Review D.P.U. during the pendency of this UeA.

Te On behalf of tne responaents, it has been explained that tne

re-organisation oé S.5.Bs with a Cell for Cipher-Computer was nscessiated
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by the decision of the computerisation of é.S.B. procedure frbm

1982 onwards, For effective operating of compuﬁer process it was
decided to create one ﬁoet of Deputy Director for the Cell and one
additional Assistant Director, These posts were created by
surrendering the podisiof Research Officer which were intermsdiate
between Senior Field Officer amd Assistant Director and which were
considered redundant, There were two posts of Research Bfficér out

of which ons incumbent.retifed on 30.,4,83, 'The incumbent of the
secona post was promotea to Asstt. Director on 5.4.85., In betwssn

a D.P.C. was held, but the Government decided not to accept the
recommendation of tne D.P.C. pending finazlisation of tne re—organisation'
of Cipher=Computer Cell ot S,S.B. ,and‘pending notitication of tns
amendment of tus Reqruitment Rules, Any promotion order is not

valid till the competent authority accepts tne recommendation of  the
D.P.Cs and orders of promotions In this case the .applicant could not
be promoted to the post of Researcn Officer as a decision of the
Govermment to do away with tnis in@ermadiats rank, was already taken, ~

-This cannot be considered as wilful denial of promotion to the applicant

8. : A8 regard the prumotien tu the post of Asstt, uirsctar of
Cipner-Computer Cell, the respondents submits that a new made of
rseruiﬁment to this post from tuo qlfferént streams viz,, from amongst
departmental officers and f rom outsiders by transfer on deputation

was laid down in the new Recruiimaent Rulés of 29.,8.,86, The Department--.
Of Personnel and Admn, Reforms O.M. No. 22011/5/76=ESTT=D dated 2446478
enjoins: that whenevar situ=tion like this arise this should be t reated
as starting point for maintaining of a recruitment roster. Since-the
Recruitment Rules for Asstt,. biractor of $.5.B. was amended on 23,8,86
tne cadre controlling authority have the powsr te resort any method of
filling up the vacancy being tne first vacancy. The action of bringing
an officer on transfer or deputation, therefore, was completely within
the competence of the Cadrs controlling authority but fhe applicant
representeds It was finally decided to consider him forapromotion to tne
Asatt. Director's grade and the D.P.C. met on 21.8.87, The applicant
earned adverse remarks in C.R,. agssier for the year 1986-87 before the

D.P.C. met., He represented against these adverse remarks when the
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Same were cﬁmmunicated bﬁt out of th¥ee adverée remaris only one
. was expungeds The D.P.C. was constituted as per the Recruitment Rules
of 1986 and found the applicant unfit for prométibn. Therefore, filling
up the post of Asstt, Diréétor, Cipher-Computer, by an officer drawn
on transfer o§ deputation was perfaétly in order, ,{n regard to the
nninf agitated by the applicznt in M.P. No, 745/89,.'19 their reply
the respondents have produced a representation daﬁed 1.8488 wherein
the applicant himselfzhad prayed for a revisw D,P,C, on the basis
of the judgement dated 24.5.88 of the Principal Bench of the Central
Agministrative fribunal in 0.A 81/88, - As already observed in this
judgemant, this Tribunal Qas pleased to expunge the two remaining
adverse entries in tne A.C.R of the applicant for the year 1986-87,
The Reveiw D.P.C. also found him unfit for promotion to the A.D's rank,
The respondents, tnerefﬁre, contends fnat altﬁnmgh the respondents
have been very fair and just to the applicant and if tne applicant

had not been promoted esither to the grade of Research Officer or

Assistant Director, thers were very valid reasons for the same,

Y, As regards : : holding of the reuieg DePLe we have no doubt
whatsosver ‘that the D.P.C, was convensd pro;eiiyand in accordance
with law, What is significant is that this was done on a written
representatiﬁn mads by the applicant himself. The applicant had,
therefore, no basis for urging that the rBSpoﬁdents illegally convened

the Review D.P.C.

10, - As regards the question of haraasment agitated in M.P. No, 440/89
o~ /T
we find that respondents' action ‘of deputing a Medical Officer to
examine the applicant for his absence due to alleged Sickness was quite

bonafide and all other points raised in the MeP,s are without any basis,

11e It is'now_mell established in law that a Government servant

has only a 1egal right to be considered for promotion when he becomes
el;gibla for promotion under the relevant rules, He has no:right to

be promoted to a higher poste particularly if this is on tha basis

of selection on merit-cum-ssniority and not merely seniority-cum=fitness,

In so far ss his allegation of being dsnied promotion to the rank

of Research Ufticar we find the argument of the respondents
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change
{is convincing. When a major systenm Ljakes_place in an organisation

this requires some corresponding changs in the organisation struqture.
When S.5.B, decided to computerise its functions the re-organisation
as claimed by the respondents appears to be necessary, In the proce;S“
S.5.8, decided, in consultation with the Govermment, that fhe intermediate
grada'o? Research Officer in the scals of és. 700~1300 whiﬁh was availe
sble for providing a promotional avenus to the Senior Fiesld Officer
in the scals of Rs, 650-1200 was not necessary, ‘There weTe only two
posts = one was to be abolished when tne_incumbent ratired on superannua—
tion and other was abolished when tne incumbent was promoted, Tﬁe
respondents in their reply dated 24,2.88 have filed as Annexure Re1l,
a confidential letter: of Cabinst Secretariat dated 27,3.84 saying that
the gppointment to the post of Research Officer (Cipher-Computer)
énd Asstt, Director (Cipher-computer) will Es done after the finalisation
of the Recruitment Rulss, This appears to be an administrative
decision at high lsvel unconnected with any bias or prgjudice against
the applicant, we! therefore, hold that the first relisf sought
by the applicant of his being declared promoted to the post of

Reéearch Officer is not maintainable,

12, The next quast;on w@s whether any injustice was done to
the applicant in denyiné him the promoéion to the grade of Assistant
Director and whether there was any infirmity in ﬁhe proéaedings
of the D.P,C. held on 21,8,87. Here again we do not find any bias

- agaims t the applicant on the part of cadre controlling aufhority.
The additional post of Asstt, Director created alonguith the naw

could have been filled up by way of tuo modes notified on 29.8.86.
Recruitment Rules on 29.8.86{L»A1though the cadre controlling authorities
f

wa2 not under obligation to deﬁide that first point for ;he new
fecruitment roster should begin with a promotee:; the applicant's case
was duly considered by the D.P.C, held on 21.8.87, The D.F.C. was also
constituted according to the Recruitment Rulas, Incidentally we cannot
agree with the learned counsél for the applicant that the D.P.C. °

for selection to a Group 'A' post should have assoicsted the UePeS.Co
The Recruitment Rules are statutory Rules -and where it involves post

in Group 8 and‘Group A it requires consultation witn the U.P.S5.C.

before framing or amending the rules, If U.P.S5.C, in their
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wisdom, had agreed that for the post of A.Dy $S.5.,B8,, the D.P.C. need

not be ﬁresided over by the Chairman/Membér of the U.P.5.C.y we have no
reason to question the proceedings gf the D.P.C., on the groumd tnaﬁ
U.P;S.C. was no£ associated with this particular D.P.C,, The respondents
in tnéir written reply alseo catsgorically deniedlthat for the selsction
to the A.D's post there was an earlier meeting of the D.P.Ch oOn 445487

as alleged in para 6,2, of the D.A.. wé have no reason ta disbslieve
this aé the applicant has not succeeded ﬁo even raise any suspicion
about tnhe bonafide of the.rSSpOQdentS. in théir rejoinder alsb we

find that the spplicant has not refuted £his statement of the respondents,
We, theretore, come to the conﬁlusioh that proceedings of'theD.P.C.
held on 21.B.B7jand the review D.P.L. held subsequsntiy for cpnsidering
the fitness oer otne;wisa of the applibant for tne post of A.D do not
suffer from any infirmity, |

12, The 1a§t point raised on behalf of the applicant is that the

D.P.L, meeting held in 21.8.87 for considering the applicant's case .

" for promotion to A.D should hsve evaluated his C.R. dossier upto year

{986, as the post was created in 1986 and should have bsen filled up
bsfors March, 1987; This claim was based on an extraéts from tne
Ministry of Home Affairs Memo Nes, 22011/3/76=-Estt (D) dated 24,12,80
and 22.5,1981, The full text of these tws Memorandums were not produced
by the appl:_lcant‘but this appears to b:Zintefnal guideline for the D.P.L.
In the present case copnsidering the facts tnét the épplicant was tne
only eligible candidate and aiso that the subsequent Review D.P;C. was
held when all the adverse entries in his last A.L.R. for the year
1986-87 were expﬁngad and the Review D.P.L. come to the same conclusion,
we are ungble to agree witn the anplicant that the D.P.C. proceedings
were Qitiated becasse the D.P.,C. decided to assess his reéonds for five
years beginning from the year 1982~83,

13, There is, therefore, no merit in the Applicatian,

14, In thne result we dismiss this Application without any orders

as to costs, UWe also dismiss M.P. 440 of 198y and M.P 745/8y,

JeCo ROY )

ALT A/ BANERDI
MEMBER (A) 4 ¢ )

0. 37 CHATRMAN



