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PRINCIPAL BENCH, NEW DELHI
0.A. No, 954 of 1988

Sth day of November, 1993

1. Henm'ble Mr, J,P. Sharma, Member (J)
2, Hon'ble Mr, B.K. Singh, Member (A)

Krishna Kant

Special Director, _

Enfor cement Directorate (FERA) N
Lok Nayak Bhaven,

6th Fleoor, Khan Me ket,

Neu Delhi' 6 o8 a9 Applic_:ant

By Advocate: Shri Madhav Panicker,

Ver sus

1. Unien of India, through
Secretary,
Ministry of Finen ce
Department of Revenue,
New Delhi,

2., The Central Board of Excise & Customs
through it s Chairman,
Nerth Bleck,"
New Delhi,

3, The Charman,
UPsSC
New Delhi

4, Shri M. C. Kaul,
- Addl, Collectorof Central Excisse, o
Baroda (Gujarat) N

.50 R,G. Raju; ]
Dy, Director, 0,M, Directoratae,
Customs & Central Exciss,
Rajendra Place, Neu Delhi,

6, Shri Virendra Singh,
By, Collector, Customs,
New Customs HOuse, Bombay.

7. Shri Dalbir Singh,
Dy, Director, . _
Central Narceotics Central Bureau,
Ranjit Hotel, New D®lhi,

8, Shri V.K. Asthana,
Addl, Cellector, Customs,
New Customs House, Bombay,

9, Shri A.K. Mehta,
By. Collector,
Central Excise, Guntur (A.P.)
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10._Shri PsRs Venkataramanan
Ragicnal Director of Training,
C@ntrél Excise & Cucstoms,
"Kilpauk, Medras,

14. Shri 3.N, Nigam,
Sr, Departmental Reg ssentative
Custems, Excisa & Gold (Contr015
Appellate Tribunzl, R¥ Puram, New DR®1hi

12, shri S.K, Bhar duaj,
Collecter &F .Cehtral "Excise-(Appeals)

Nsy Central Excise Building,
Church Gate, Bombay,

13, Shri B.K, Mishra,
Dy, Diractor,
Narcot icsy, Central Bureau,
Ranjit Hetel, New Dalhi, co tee Respondent s,

By Advecate: Shri P,P, Khurana, =

OROER

Hon'ble Mr, B.K. Singh, Member (p)

Heard the léarngd cocunsels, Shri Madhav Panicker
for the applicant“and Shri P.P. Khurana for the respondents
and perused the record of the case and the ARRs of t he
applicant submitted by the learned counsel for the

T espondent s,

2. This 0.A, N2.594/88, Shri Krishma Kant as applicant
Us, Union of India & others as respondents, has been
filed against the order No, F.A.23020/1U/87~Ad.i1 dat ed
15,6,1987 rejecting the representation of éhe applicant
regaraing " his supersession as Deputy Collaector, Customs

and Central Excies. This is mnnexure-1 of t he paper-book,
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3. The applicant was appéinted tothe Indian
Customs and Central Excise Service on 12,12, 1967

on the result of IAS and Allied Sefvices Examination
held in 1966, He uorked as Superiétendent Class I

and then bscams Assistant Collector of Cantral Excisas
in Mysgore in 1971 and continued to hold that pbst
till 1975. He joined as Under Secrstary in the

| Ministry of Finance, Dep& tment of Resvenue, Neu Délhi
in the later part of 1975 and continued to held that
post till ﬂ1977 vhen he was posted as Joint Director
Department of Economic AFPairs; Ministry of Finance
New Delhi,

4, Re per the seniﬁrity ligt dated 11.5,1976
(annexure 3) ths applicant was placed at S1, No,54 of
the said list, By an order No, 1/78 datsed 2,1.78
(annewure 4) officers in the grades of Assistant
Collector of Customs & Central Excisetiers promoted
and appointed to officiate in the grade of Dseputy
Collector of Customs & Central Excise, In the said
order, t he applicant did not Figﬁ place. His juniors
in the seniority list dated 11,5.,77 were placed at

Sl, Ne, 2 te 11, The of?iceré at S1, Nog, 12 to 15

of the said list dated 2. 1,78 belonged to reserved
category. By a subsequen€ ofder issued in March 1978,
Shri R,H, Raju, another oFFicgf junior to the applicant
vas also promoted as Uy,ltp;lector and placed betueen /
81, No, 2 and 3 in ths iist of 2,1,78, Thers is an

averment in the O.A, that no adverss remarks wers sver
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cpmmuﬁicatad to the applicant and this being so
"he filed a representation in March 1978 which was
rejected in June 1978, Being aggrisved by the
rejection of the representéticn, the applicant mads
a further representation in Noyember 1981 enclosing
Or der No.22011/3176.Es£t.iD) dated 24,12,80 issued
by the Department of Personnsl in the matter of
filling up of the post by selaction, This circular
envisaged that DPC should ba held sach year and a

fall in sta dard should be cemmunic at ed,

5, Relimfs sought ar?: quashing the order dated
15,6,79 (annexure 1), deciaring that 1976-77 remarks
should not be taken intb Eensideratien whils deciding
the promotien of t he applicant to the pest of Deputy
Collector in 1977 and togrant consequential benefits,
The applicant admits tha¥ he was given ad-hoc
promotion as Dy, Collact;r vea, f, April 1983 vide
order No, 32012/4/83-Ad, 11 da& ed 20.4.1983 and

vide order No, 74/85 dated 7,6 ,85 he has been

regularly promoted to the pest of Deputy Colkctor,

6. The learned couésel for the applicant based
his arguments on.the 0,M, Neo,22011/3176/Est t,(D)

dat ed 24th Decemhér 1980 of t he Ministry of Parsonnel
regarding holdindﬁregular DPCs so that juniors with

a more brilliant ;écord of ssréiée do not get a
chance to”superéedemseniars with relatively less
~brilliant record of éervice and that the categori-
sation.: as 'above average' in the grading should

mean 'good’, And that the Hon'ble High Court of
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Gujarat in F,J, Fernandes Vs, Unieon of India had held
that the case_of‘ the petitioner should be res-examinad
excluding the ngefrts in quest ion._ The main grieuancé
of the p.etitianer in that case Wwas that when there is
a fall in stan dard !of‘ the of ficer's barformanci from
* Yyvery good' te 'gocn"d-', though not adverss, must‘be
communicat ed to the officer concerned becausa it h‘as
an adverse ef fact on his future [ ospects in accordance
with tha 1nstructmns contalned in the 0eM, No, 51/3/
G&Estt(ﬂ) dat ad 2. 3 68, Ihe lsarnead counsel- arqued
that t he Hon'ble Supreme Court had, in Union of India
Vs, F.J. Fernm des |SLP Civil Ne, 14514 of 1983 -
@ nexure A-5] di smi o8 ad the SLP filed by the Government
of India against t he order passed by the Hen'ble High
.'Coﬁrt of Gujarat in F.J, Fernandes Vs, Unien of India
( Spec:.al Civil Application No,3545 of 1979 - Annexure-6)
and. as such the dismissal of SLP by hon'ble Suprems
Court should bs deemed to have confirmad the verdict
of the hon'ble High Court of Gujarat and thus it
_should be treat ed as obiter dicta, He 3150 stressed the
nNeed of beruvsing the ACRs of the off‘icer.
7. The learned counssl for the raspondents argued

that this O.F. ig not maintajnable since the cause of .

action arose three years before the constitution of the
Tribunal and as“s.]cﬁ the Tribunal has no jurisdiction
over this mat t-er, it uas'f‘urther arqued that the
Ministry of Finance rejected the representation vide
Department DF Revenue F. No, 23120/10/87-Ad,1I dat ed
15, 6,87 after due cdnsideration. It vas stated that

promotion from the ;&mst of Assistant Collector to that
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of Deouty Collector is by selechlon aer merit, His
case For promotion came up for ccmmderatzon in 1975 0ORC
and__ ‘'~ in 1977 GPC, He was at Sl. No, 101 in 1975 and

’ neither
since he was classified/as 'outsta ding® nor as 'very
good', he name was not included iﬁ thé panel of 34
of ficer s recommended by the 1975 DPC for promotien
tot he grade of Dy, Cellector m ‘i975, It is admitted
by both parties that no DPC was held in 1976, His name
came up for considerat ion in 1977 DPC., On t he basis of
his ALRg he was rated as 'good' only and as such he
did not find a place amongst the 45 of ficers racommendéd
by 1977 DPC, The n‘ext OPC was held in August 1978,
That DPC assessed him ‘as 'very ‘g‘ood' and\ his name was
in;:luded in the panel, It uasﬂf'urther arqued by thel
learnad counsel for the respondents that instructions
bontained in o,M, N0.51/3/68mé8tt°1\ dated 2, 3,68 were
cah celled vide Mimistry of Hom;e Af fairs 0.,M, No, 21011/
3/83-Estt,A dated 30,12,83, He a gued that instructions
of 0,M, NO,51/3/68-Estt,A dated 2,3, 68 became inoperative
.af‘ter the said 0.M., dated 30,12,83, He contended that
Department of Personnel & A,R, videt heir,0.M, No,
22011/ 6/75-Es t£.D dat ed 30,12,76 gave full liberty to
DPCs to svolve its dUn ciassif‘ication .f‘or promotion
by selection on merit taking into consideration the grading
in ACRs, This circular. uas in force when DPC met in
1977, This 4-trikes at the very root of the circular
issued in 1568 and dispensses with the instructions

. far respondents

contained therein, The learned counsel/arqued ¢that
argument s Eased on the judgments cited by the learned

t relevant to the pr nt i
thess Vr:Png"its arg e Ssue.
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judgments in personam and/judgments in rem, They applied

to the parties to which they relate and they do not lay
down any ratio or principle to be extended fo the
applicant, While dismissing the SLP filed against the
Gujarat High Court judgment in the case F,J, Ferna des,
the Hon'ble Suprem? Céurt did not pronounce any judgment
laying doun any laQ. The dismissal only reg ired imple-
mentat ion of judgment so far as parties in the‘casetdere
concerned, The learned counsel for the respondents
cited judgment of Honm'ble Allahabad High Court in tha:
mat ter of D,K, Tiu;ri, Vs, State of U,P, and anct her
(U,p, 3747/85) which held that reduction in grading from
'very good' given 'in the CR for the nrevious year to
'good' for the subssw ent year cannot be treated aé an
adverse entry, A copy of this judgment has also been

filed as annexwes-IV o the pager counter,

8, We have perused the 0.M., of 1968, Tha administrative
instructions eéntainsd therein are not mandatory in nat ure,
They are mefaly directory. It does not create a right

to be agitated in a court of lawu, Ths question whether
instructions contained in an O,Me are mandatory or .
directory depends on the intent of the rule making

, ot
atthority andl?upon the language in which it is clothed,

9, The neglect in not following the instructions of
1968 0.M, does not confer any right on the public servant
and a this cannot afford him a causs of action or entitle
him to reliefé claimed, Nonfopseruance of mandatory
conditions can he fatal butmié the condit ion is held te

be merely directory, its non-obssrvance will neot matter,
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This is alsc precisely the reason why the 1nstruct10ns
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conta ned in the U-N.Eof 1968 were cancelled by the
0.M, of Dscember 1983.

10, In any promotlon by selection on merit, five

ACR s
yearsz.are taken inzconslderatlon in Government of

India, Thess-relate to the preceding'five years andiné
March of the'year in which the DPC meets, A QynOpsis
'of the ORs of this officer for these five years is
given belouw, UWhile posted as, SUperintendent ClassI,

Nagpur, 24,12,71 to 31 3,72, he got the following remarkss-

"General INtelligences Very Good ' ‘
Judgment & sense of proportions Very good ‘

KRogwledge of uwork ¢ Good

Industry & conscientiousnesss Very good

Quality & speed of disposal: Good
Effectiveness in inspection & supervision: Good
Relations.uith public ¢ Very goed

Special aptitude ¢ Good in field, especially in
. o invest igation, -

Integrity? Nothing adversa came to notice.

General assessment: An officer who carries himself wsll,
and is devoted to his duties, He has
good initiative and penstration and
accept s responsibility willingly.,: ‘He
has good control over ' his staff and_
maintains cordial relations with them,
He expresses himself well both on paper
and in discussions, "

These remarks have been recorded by Shri I, Masserihas,

~

Deputy Collector, Central Excise, Bangalore, The reviewing
and counter signinmg oFEiCershavesimply endor sed thase
remarks. He got the following remarks in his CR for.the
period 1,6,72 to 31,3, 74:

"General Int alllgence'" Above average,

Judgment & sense oF proportlon' Good
Knouledge of uork Vary good
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Industry and conscientiousness : Conscientious and hard-
‘ waork ing, Takes pains in work,

Quajity & speed of disposal: Quite prompt and efficient.
: His reports indicate careful study and
application of mind,

Effect iveness in inspection & supervision : Very good., His
inspections are thorough and effective,

Efforts to reduce arrears: Good
Relation with publics: Good

Special aptitude: Shri Krishna Kant/is shaping well, He
has displayed talents both in secre-
‘tariat and executive work, He is parti-
cularly good at analysis of problems,

Integrity: Nothing adverse came to my notica;

Gensral asssssment: -Shri Krishna Kant has sxpressed himsslf
- as an intelligent and painsteking efficient

‘officer who goes deep into the problem
and makes sincere efforts to solve them,
He possesses initiative and a sense of
responsibility, He expresses himself
very well both on paper as well as during
discussions, He has got good control
over his staff and is able to make proper
use of them, He enjoys their confidshce
and has been auite fair in judging them,
Majintains good health, UWith some expe-
rience he should be fit for accelerated
promotion, "

These remarks have been recorddd by Shri R,B8, Sinha, Collector
Central Excise, Bangalores, Mr, J. Banerjee, Member, Central
Board of»Excisé and Customs wrote: "I have not seen his
uofk.a1d therefore no commants." "He got the.Follodng

remarks in the (R for theyear 1,10,74 to 31,3,75:-

General. Iﬂfeiligence: Very good judgment

Sense of proportion : Good

KNowl edge of work: Very good

Industry & Conscientiousness: Conscientious and har dwor king
Quality and spesd of disposal:s Very good

Effectiveness of inspection and supervision: Very goods
Efforts to reduce arrears: Good

Relations with public: Good

Specialaptitude ¢ . Has shoun merits both in executive and
‘ - secretariat type of work, especially in
a alysis of complicated problems,

Integrity: NOthing adverse has coma to my “notice.

General asssssment: Though short in stature, has a good
personality, Intelligent, painstaking and
efficient in his wrk, He tackles
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problems thoroughly and endeavours to

solve them, Has lot lot of initiative

‘and good sense of responsibility?®,
‘These remarks were also recorded by Shri R.B, Sinha,
Collector, Central Excise, Mr, Banerjea\dowﬁ-graded him

from 'very good' to 'good' only,

For the period 1,9,75 to 31,3,76 he got the follounhg
remarks, as Under Secretary, Ministry of Finange:-
Knowledge: Good .

Quality of york: .Considers all relevart details

Judgment: Quite relisble and takes reasonable view of
the matters, E

Prasentation of cases: Goddvﬁ

General intelligence and keenness:t Good, Shri Krishna
Kant is a kean and intelligent officer, Has a
good grasp of the issues which often rise for
consideration in the field of indirect taxes and
can analyse their implications both administrae

v tive and sconomic, His relations with staff
and fellow-of ficers have besn very good., His
services Were of great help to Economic Division
but unfortunately he has been repatriated®,

These remarks were recorded by Shri A, Bagchi, Director

Department of Economic Affairs, The r evisuing officer has

endor sed thesse remarks, The Chief Economic Advisor has

considered him fit for promot ion in turn and his rat ing

has been 'excellent',

11, It would be séan, thus, that the remarks prior to
1977 ars of mixed type, Sometimes 'good' and sometimes
'very good', There is a preponderance of 'good' only,
Uhile calling him: as an of ficer 'above average', the
reporting officer has categorised his overall assessment
as Yvery good} and as such he cannot be faulted, There
is no qgestion.of down-grading 'above averags' as 'good'
since overall grading even for that year has been !very

good', Thus the attack by the learned counsel for the



\applicant on 'abové ave;age' and eq ating the appllcant
with 'good' is mlsplaced since the grading

is uery‘good,. n any promotlon by selectlén on merit

a preponderancs of good remarks with less of 'outsta ding'
and 'very good' will en#ail supsrsession by junior officers
if'their compéfative remarks for the same period have

been consisﬁenély 'out standing' or ' very good!,

12, Thus mq;holdizsieﬁ that no case is made out for
promotion on thae basis 5? ARC prior to 1977, Ue also
hold the vieg that there is no ‘adver se remark and uhere
'"above average' occurs, thg grading given is 'very good',
and as such the a:gumanﬁs\of the learned counssl for the
appiicant are misdi-recﬁed. The judgment in the case of
F.J. Ffernandes Vs, Union of India dalivered‘by Hon'ble
Gujarat High Couft is nét relevant tot he issue inuoiQad
in the present case, The instructions contained in the
1968 OeMs are not méndatbry’but only direcﬁory in n& ure,
Thers is no adverse remérkg and there is no fall of _
standard to be communicated singe the'above average' is
negatlued by grading of tha applicant as 'very good' The
entire edifice bu11t on. thls premlsa thus gets damollshed
‘The Allahabad High Court judgment in the matter of D. h.
Txuari Vs, State of U,P, is much more relevant to the
facts of this case, The DPC which met in 1975 and 1977
have declared the # plicant as 'good' oniy and thus he
could not make it.to thé paﬁel Even if the DPC vas held
in 1976, he would not hava been in a position to make
"the grade since all remarks are mixture of 'qo0d! and/

“wery good' only but the preponderace is of 'good only,

@/ . .Coﬁtd.,,.ﬁlk.:
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Thus there is no force inthe contention of the learned
counsel for the applicant that if the DPC was held in
1976, he would have made i to the panel,

13, The procedure laid doun by the Government o% India
in the preparation of panel has been correctly éoiloued
“and there has been no injustice done in the case of the
applicant, The application is also hopelessly barred by
time, It has been held by Hon'ble Suprems Court,that
rgpeatsd represaqtations on the same subject cannot
keep a matter live, The applicant Filed_his‘ﬁifst
representation in March 1978 which was rejected in
June 1978, His representations made in 1981 aﬁd 1983 do
not add to t he peried of limitation, AS a matter of
fack the cause arose inm Juns 197é itself, A person uﬁo
sleeps over His rights loses it and, thus, remedy sought

has also become hopelessly time barred,
light of .
14, In.the/the féregoing observations, We dismiss this

0.~ on grounds of limitation and alse on '~ ' groundsaf

merit, There will bs no order as te costs,

M\M
- r

( B.‘K. Sil‘lgl)‘l ), . ( Jopo Shar.ma )

M J g
Member (A ember (J) TICH



