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Bali Ham Panc^y S/o Sh.^v Raj Pandey,
ryo 481, Kami a Nehru Nag ar, Ghazisbad.

(By Advocate Sh. M»R.Bhardwaj )

Versus

1, Union of India through
Secretary, Iteptt.of Beyenue,
North Block.New telhi

2,' Chairman, Central Board of Direct
Taxe s,Ministry of Fin ance^N/Delhi

3, Chief• Commissioner(Admn) of focome
Tax,Delhi, C.R.Buildlng, I.P.H-state,
New Delhi

ON THE <3^NTRAL ^O^.CLN I3TRATIVS TRIBUN./U.

#R3SGIP.^ BENQ-i"
•v

O.A. No. 901/1988
•N

Mew Delhi this the i^th Noveirber, 1993.

The Hon'ble Mr.N. V.Krishnan, '^/ice-Chairman

The Hon'ble Mr...B.S.Hegcfe, l'Vlember(j)

lie ant

,. Responcfents

(By Advocate Sh,R.3 .Aggarwal) -.

0 R D E. R (Oral)

(Hoh' ble Mr .N .Krishn an )

The applicant retired as a Tax assistant from

. the office of Chief Commissioner of- Income Tax,New Delhi

(III respondents) The applicant joined services as

L.D,G. in March, 1969 under the charge of the Commissioner

of income Tax^Kanpur. He was promoted as'U.D.C, in Feb,,197'3

and confirmed on 1.7.1976. . •

2. In may, 19,80 the applicant sDught an interc^hange

transfer from the charge of Commissioner of Income Tax

Kanpur 'to that of the Commissioner of Income Tax Delhi



on compassionate ground. His request was allowed,

.^co-'dingly the applicant joined at ifelhi from

li. 12.1980(.,Annexure~2)

3. In_the seniority list of U.D.G.^the

applicant was placed b-^^low all the permanent UlXs

and also all the temporary UiXs who were in position

11.12.1980 in the Delhi charge. Being aggrieved

/ U_

by this, the applicant represented that he had

already rendered., abouc 19 years of total service

and that he should be placed below only the

permanent UiXs vjho were in a position on 11.12.1980

but .that he should not be placed below the Temporary

UDCs, This repre sentation was ultimately rejected

by the Central Board of Direct Taxes(C;BDT) as is clear

from Annexure A-l letter dated 19,3,87 of the

Ilind respondent.lt was stated that the G.B.D.T,

had .rejected the request pf the applicant vide

their letter F.Mo. A-23020/6/86-i^de VIII dated

March,'1987 enclosed to Annsxure ~i. C-.,B .D,T, has

stated therein that a \,^<ritten undertaking/g iven

by the applicant to abide by the instructions
No .i6/15/69--^d.lX

contained in Board's letter^dated 12.12.1969 and

hence his repre sentaUon was rejected-
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4. In these circumstances, the applicant filed

this application 6n 16-5-1988 seeking a direction to

the respondent to pi ace, the applicant's name below the

junior most UDGs in Delhi cadie charge who stood confirmed

in that grade on 11.12.80 and consider him for promotion

to the post of Tax Assistant on the basis of such,

re Vi sed sen ior ity,

5, The respondents have filed a reply denying

that any relief is due to the applicant. It is contended

that the applicaift himself had gi/en an undertaking to

abide by the instructions contained in 3oard No. 16/15/69

Ad. IX dated 12.12. 69 (Copy of Annexure ,^4)This letter

contains the guidelines governing such transfer -guidelines

in paras' a,c,e and g read as follows.s-

a"Requests for transfers from one charge to ,
another may be considered on sufficient
compassionate grounds at the discretion of the
Board \who se decision shall be f in al, _ que sts
for retransfers shall not be entertained,

b"Ordinarily, only non permanent!Temporary or
Quasi Permaientj persons viould be j^rmitted
to be transferred)

e "A person transferred to another charge will
not be eligible for consideration for promotion
or confirmation in the old charge. His 1 ie«^ in
the old charge can, hov.ever, be suspencfed under
F. R, 14, He will be eligible for promotion/confir-
mat ion in the new charge)

g'»The '^niority of a person, transferred under thes
instructions shall be recKoned from the date
of his/her joining .the nev/ charge on transfer.

It is, therefore, contended that the applicants seniority

has been correctly fixed under clause(g). In other wDrds

the applicant was given request transfer on the basis oi

bottom semiority.

y
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6. At a very late stage, the le amed counsel for the

applicant filed MA No.3410/93 to take on record some

documents. One is a letter dated 29-1-87 addressed
«•

by the Chief '-^onimissioner( .Admn ) and Cotnrnissioher of
I

income Tax,New Oelhi to the Under Secretary, Central

Board of Direct Taxes, Jeovan Tara Building(/nnexure 1

to the M.A,- but renumbered te as Annexure /w?) which

reads as follpwsS-

•J " .Estt.3/NG. II/pF/UDG/d7/i9639 Office of the
Chief GomfnissioQsr(Admi
Commissioner of

/-• Delhi T ^come Tax,iJeini.^, Hew Delhi

, , Dated, the 29.1.87

The_^Under Secretary
S-entral Bo ard of Direct.. xaxe s,
Jeevan iCeep Building,
Parliament Street.New Delhi^

Sub;- Fixation of seniority on inter-charg® transfer
of a confirmed Uiil-Sh.Bali Ham Paidey-Reg,

To

• •

! V\ I am directed to refer to Board's letter No. A-23020/6y
/ 86.Ad.VII dated 18.7,1936 on the subject Cidted above.

vide
dated 1,9,86. In reply, he has submitted another repre
sentation stating that neither C, I, J,, Itelhi-1, New Delhi
not C. I. T, Kanpur/Meerut had informed him that his
seniority wuld be fixed below all the U, D.Cs whelther
permanent at temporary on. his intercharge transfer,He
states that he had not given any written undertaking also
in this regard and,hence his request for fixation of his
seniority above all the unconfirmed U, D.Cs of Delhi charge
as on 11,12.80, the date of his joining Delhi Charge, should
be Considered, His application is forwarded herewith in
original for consideration.

It may be mentioned there that on verification of-
the records it is found that the C. I. T,-1, Kaipur was
requested by this office to relieve the offical for
joining this office if he was agreed to' the conditions
mentioned in the Board's Letter No, 22020/117/80-Ad,'/I I
dated 25.11.1930 and to paste the written acceptance in his
service book but it appears that thes3" formalities v\ere not
completed by the G. I, T, Kanpur and Meerut. The C. I, T.Meerut
relieved him on 10,i2.80(.-^^) mentioning that Sh. Pandey bad

"fulfilled the requirements regarding acceptance of the term:
and conditions. But tois written acceptance is not available
in the service book or personal -file received from Kanpur
charge."
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7, Learned counsel for the respondents was given an

opportunity to rnake his submissions in respect of the

letter. He produced the original records for our

pe ru s al. • •"

8. In 3D far as the objection taken by. the

respondents that this ^plication is time barred is
\

concerned • h ave con side red the appl ic at ion fil ed

by the applic ant^ along with the OA^for condonation

of delay. The 0,A» should have been filed on

i9»3,88; instead^it was filed on 16.5,88, The delay

has been explained as being due to the preoccupation

of the applicsnt with his wifes illness. We are,

satisfied with'this explanation and hence the delay

is condoned,

9. In so far as merit is concerned, the stand of

the respondents that the applicant had agreed to abicfe

^ /I-
by the condition stipulated in/1969 Office Memo.is not

the ipplic anti"
sufficient to defeay claims. The applicant did -

accept the terms stipulated in the letter dated 12.12.69

(./iannexure A-4).lf there wasnothing else to it^we wuld

have found it necessary to interpret that circular,

particularly clauseCg) thereof (extracted in para 5

supra) That situation d^es not obtain here. It is quit'e

clear that C.B.D.T. had given specific consideration
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to the applican's case \vide letter dated 25,11,80

(Anne xure R-V) ,.Tbat .letter reads as follows

" F.No. 22020/117/30- d. VII
• Government of India,
uentral Board of Direct Taxes

Nev; Delhi the 25th ifov. ,1980

To
The Commissioner of iicome Tax.
I^lhi-I.New Delhi. • , '

Sub;- Interchange transfers- Transfer of Sh.B,R.Pandey,
UijG from Kanpur charge to Delhi charge.

y Sir,
With reference to yourletter No .Est.3/NG»IT/]GT/80/99e

dated 28.9.1980 on "the above subject, I am directed' to convey
. the approval of the Board, as a special c.ase and in

relaxation of conditionic)of Bo ard! s letter F.No. 16/15/69-
-Ad-IX, Gated 12.12.69, to the transfer of Sh,B.R.F an dey,uQC.
from Kanpur-charge to Cfelhi charge^ against the direct
recruitment quota. His seniority in D3lhi charge will be
reckoned fromthe date he joins duty in that charge and his
name will be placed below .all the UDGs(ttltether permanent
or temporary) in Ctelhi charge on the date of his joining.
The service rendered by him 'in Kanpur charge will not count
tovvards' the minimum service, if any,pre scribed for
promotion/^pointment to any higher post/grade.

2, The lien of Sh.B .R,Pandey, UIX; in Kanpur charge
will be. suspended under F.R.14, He will not be entitled
to promotion/confirnaation in that charge after his
transfer,"

Yours faithfully,

xxxxxxxxxxx

This being a special case, the applicant should have

been informed of the contents of the Anns xure R -V letter

which stipulate the terms on v^ich his transfer is

approved, Indeed^this was the view taken by the third .

respondent as will be clear presently,

10, It now appears from the -Annexure A-7 letter

dated 29.1.19 87 filed by the applicant along with

i-10/93 that the Chief Coramissioner( A), Income Tax

Lfelhi had, admitted , in that letter to the Central

\

IK
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Board of Direct Taxes'that the Chief Conimissioner,

Jhcorne Tax,Kaipur was requested by his office to

relieve the applicant only^ if the applicant is
1

agreeable to the conditions mentioned in the

Board's letter dated 25, ii,80( Annexure E-V) and

if he agre >i4. the v/ritten acceptance should be pasted
1 ^

in the applicant's service book. It is further
• s '-J '

" ' J •
\ stated in that letter that a perusal of the records

^ shows that these formalities v^re not complied by

the Commissiorer of Income Tax, Kanpur cOd Meerut

•w

N.

•s

and the l^utter relieve^the applicant mentioned that •

the applicant had fulfilled the requirements

regarding the acceptance of the terms and conditions.

It is also admitted in that letter that the v\a:itten

acceptance of the applicant was not available in

the service book/personal file of the applicant

received from Kanpur charge.

li. Learned counsel for the respondents vvho had

perused the recor^ds brought by .him admits that

aforesaid Annexure -(^7 letter was available on his

file. He is,hov^jever, unable to locate the letter

addressed to the Chief Commissioner, Kanpur, re questing
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him to ensure strict compliance of the i^nexure 3r-V

letter.

12, are of the view that the mere.' fact that

the applicant had given his consent to abicfe by the

instructions of the Board's letter dated 12.12.69

will not be a sufficient authority to determine
/

^ the seniority of the applicant in the manner it has

bean done. The authority for taking such action is

contained in the Annexure R-V letter dated 25.11,80
I

The contents of this letter were admittedly not

communicated to the applicant, as admitted in the

Ainexure A-7 letter of the third respondent, by

Gommissiober of Income Tax, Kanpur who v^as to take
/

such action.There fore, this stringent condition of

being placed below the temporary UDGs also^

cannot be enforced against the applic ant^ without

an opportunity to him to with draw his request for

transfer.

13, in fact, the^re sponuent could, have noticed,

as soon as applicant's service records v.ere recei .'ed

in his office^ about the lapse of the Commissioner of

Income Tax, Kan pur/Me erut in this regard. He could
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, then have taken ex-post facto consent of the applic snt

to the conditions stipulated in the Annexure A-V letter,

if the applicant was then so" willing to abide by

it and if not, the applicant could have been re transferred

ijL. lo the Kanpur charge,

.14, Jn the circumstance s, ws held that^in the seniority

list of UDGs^the applicant should be placed only below

permanent UDGs who were in position as on 11,12.80 and

he should not have been placed below the'temporary IDGs•

15, Vfe, t'.iera fore, quash the letter dated nil March, 1987

enclosed'to the .Annexure ,4r-i letter dated 19.3.87 and direct

the third respondents to assign to the applicant seniority

in the Category of UDCs as on 11,12.80 immediately below, the

last confirmed UIXl in his charge and further^ to consider the

applicant for promotion from this post on the basis of

this revised 'seniority*if the applicant is found
/•

eligible for promotion from an earlier date, he shall

jL-

be given laotional fixation of pay from thob'date and
next

:,his pay on the date he was actually promoted to the/higher

post should be refixSd, Pensionary benefits shall also be

revised.This may be done within 6 months from the date of

this order. Accordingly, OA is dispoi^sed of.

' (B.3, Hegde^ . (W. V,Krishnan )
Member(J) Vice Chairraan(A)


