IN THE CENTRAL ADMINISTRATIVE TRIBUNAL.
PRINCIPAL BENCH, NEW DELHI

G.A.ND.BBB/EB : Date of decision: "\.10-9{
Railway Medical Dfficsrs cso.Applicants
Association : .
Versus
Unicn of India & Others o RB88pondents
CORAM: -

THE HON'*BLE MR. JUSTICE RAM PAL SINGH, VICE CHAIRMAN
THE HON'BLE MR. R. VENKATESAN, ADMINISTRATIVE MEMBER

Counsel for the applicants \ «eeShri R.K.Kamal
Counsel for the respondents : essShri P.H.Ramchandani
JUDGEMENT

(Of the Bench deliversd by Hon'ble Mr. R.Venkatesan,Member(A)

This is an application filed by the Railuay

 Medical Officers Association with the prayer to direct ths

raspondents not to resaort to any direct recruitment to ths

post of Divisional Medical Officer (DMO) until decisions

havs been taken]on the rscommendations of the inter~ddpartmental

‘committee set up in the context of the recommendaticns of

the Fourth Pay Commission. Their Furthpr prayer is to
direct the respondents to implement the repart of the said
committee on a separate cédre of specialists in the.médifal
Department, before resorting to an§ direct recruitment to the

posts of D.M.Os.

26 The facts of the case are that the direct

recruitment in the Railway Medical Service (RMS) takes place
at the lewel of Asstt., Divisional Medical Officer (ADMO) and

the next higher level of Divisional Medical Officer(DMO).
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_Accordinglto the Recruitment Rules published by the
Railways on 14.7.1988 amending the sarlier Recruitment
Rules knaun as the Indian Railway Medical Services (Divi-
sional Medical Offlcsrs/Sr. Medical Officers) Recruitment
prescribed that
Rules, 1975, it was/the posts of Dlvzsxonal Medical
Officers/sr. Medical Officers shall be filled up 66.2/3 %
by promotion and 33.1/3 % by direct reﬁruitmant. The
promotion quota will be filded up from the grade of Asstt.
Divisional Medical Officers Qﬁutth“ﬁ five ysars "service
promotlon
after regular appo;ntment/is requ;rcd to be made in
consultation with the U.P,S.C. The-said Rules published
on 14.7.1988 also indicate the number of pasts as 101
permanent and 24 tempaorary, making 125 posts in all,
e The direct recruitment quota was subsequently
reduced in 1980 to 25%, with the premotion ﬁuota being -
increased to 75%. |
4, The U.P,5.C. issued an advertisement on 2.4.1988
calling for applications for direct recruitmant “against
73 posts of DMOs for different specializ;tionslike Car-
diology, Anaesthetics, Radiology, Pathology,.atc; as well
as for the general,categorybof Physiqians and Surgsons.

Ths applicahts have challenged this recruitment notification

in the present applicaticn.

-1 The main ground of the applicant Association is

that the Fourth Pay Commission had recognised that the
present cadre structure in the Railway Medical Service
does not provide enough opportunities qF‘promotion to

officers in service and had recommended as follous :
"There are about 2400 officers in the Railuay
Medical Service (RMS). RMS wt present makes

recruitment at thez level of Asstt. Divisional
. Medical Officer (R.700-1600) and Divisional

izbaéhfyzé
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Medical Officer (R.1100-1800). The Department has
‘informed that it has been decided to stop direct
recruitment at the leval of Divisional Medical
Officer. Unlike the other tuwo organised Health
- 8ervices (CHS and I OFHS), RMS has no ssparats
.cadre of specialists and doctors with post=-graduate
-qualifications to work as specialistse. The present
cadrs structure in RMS does not provide enough
opportunities of promotion to officers of this .-
service, The service requires organisation with
adequate number of posts at different levels,
including creatlon of posts of specialists wherever
necessary. . -

The applicant has contended thatvthe Government of India
thereafter decided as follous ¢
"An inter-departmental committee will be set up to
look into the structure and career progress;one of
servicss of these doctors. "
-Thu applicant contenGSathat theresafter an inter-departmental
commlttae under the chalrmanshlp of the then Addltlonal
Sacrdtary in the Ministry of Health was set up, and that the
report of the committee had not bsen finalised. Hence, the
prayer uwhich we have referred to at the out set.
G The leafned counssl for the applic;nt challenged
- the proposed racruitment through the UPSC as being violative
of the Recruitment Rules on the groundkthat the direét
recruitment to the cadres of Dmb's should be confined only
to 25% of the posts which have been indicated in the rulss,
namely, 125. As against this, the proposal ofltha UPSC to
fill dp a8 many as 73 posts by direct raecruitment was
clearly a gross vioclation of the guota rule,
7; : The counsel also referrsd to thé reply affidavit
of the respondents that a large number pf posts of ADMO's
' numbering around 1100 had been upgraded to DMOs, and existing
incumbents of ADﬁU's posts had been givan the bensfit

according to senisrity and fitness. Having done this one

.'.4.00.
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tims upgradation, the respondsnts had contended that future
yapancies arisiné due to retirement, promotions and resigna-
tiﬁns wguld have to be filged up in the ratioc of 75% and
25% by promotion and direct recruitment, as per Rules and’
that the posts advertised were within the 254 quota completed
on the uacanc&boccﬁrring in the total number of posts in
the DMOs cadre. The counsel for the applicant contendad
that this was a violation oF'Rulas inasmuch as the upgraded
posts should not be added to the 125 posts notxfled in the
Rules in 1978 untxl formal amendment to the Rules was mads.
Till then, the upgraded posts will have to be treated as
being outside the purvieu of the Rules, and should be
exclus;vely‘g; promotion, as they had all beesn filled up
by promotées in the first instance at the time of upgradation.
8. In respect of contention that the upgraded posts
were to be filled up only by promotion and that no direct
recruitment could be mads ;gainst these, the learned counssl
for the applicaht-Association placed strong reliance an
( Fibbeod pove Bameh ) :

the Judgament of this Tribunal in Ashok Kumar Srivastava &
Another V. Uniaq of India (TA=139 of 1986), which was also
a case of promotion of ADMOs of the Railways. He paointed
out that the decision of the Tribugal, which was in favour
of ﬁhe'applicanté, had bsen uphald'by the Suprema Court in
its order dated Decsmber 8, 1987 whils dismissing SLP
No.11801 of 1987 filed by the Union of India against the
dacision, in the following digzggiaﬂs H

"Je agres uwith the reasons given by the Centml

Administrative Tribumal for the conclusions it

has reached., We hereby affirm the judgement of

the Central Administrative Tribunal. The Special
Leave Petition is dismissed. "

The question decided in that cass was uwhether the ordsrs
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of the Government of India reserving posts %ﬁfSchedulad
Castes and Scheduled Tribes; which were made applicable to
posts in the RMS cadre under Rule 9 of the Recruitment Rules
for this cadre, would apply to 300 posts of ADMOs which

have besn upgraded to posts of DMJs on 31.7.1981. The
Railuay Board had initially instructed that the reservation
orders would not apply to the 300 upgraded posts. On the
advice ;f the Department of Personnel, Govt. of India,
houwever, the Railway Board modified the above order and

made reservation applicabls to these posts also.- This

grder was challenged in the 5bova application, ~This Tribunal
went into the queétion whether any process of promotion.

was involved at all in the case of mass upgradation of

posts consequent to re-structuring of cadrss, to which the
ressrvation orders would apply. The Tribunal held :

"Jea are of the view that the upgradation of ADMOs
to DMOs involves neither a selection nor a promo-
tion. It is simply nomination or placing of some
seniors to the upgraded posts with better pay-
scale, on the basis of seniority subject to suit-
ability. 1In th=2 circumstances of this cass,
placing of thess few seniors to their upgraded
posts with bstter pay scales does not amount to
any fresh appointment by promotion and, moreover,
these persons do not leavs behind vacant their
earliser postSe ese

esse.FOr the above reasocns and on the basis of the
above facts of this cass, we hold that placing of
ADMOs to the higher scals of DM0s in the 300
upgraded posts is neither promotion nor appointment
and so reservation policy cannot be applied to
this upgradation process. As no slement of pro-
motion or appoiniment is involved in upgradation-
of these 300 posts of ADMOs and sincs the policy
of peservation for SC & ST can be applied only in
the case of fresh appointment or promotion, it
cannot be applied to thess 300 upgraded posts. "

The counse2l for the appliiﬁnt-ﬁ?sociation argued that this
‘ irec
judgement implied that no frecruitment could be made against

the upgraded posts, and they had to be filled up only by

promotion. The quota of 25% prescribed for direct recruit-
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mant under the Rules would not apply to them.
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9. - The learned counsel for the applicant—Associatigﬁ
also referred to the note submitted by the Ministry of
Railways to the Fourth Pay Commission and the Rsbort of

the Pay Commission, which has besen extracted above,and
contended that in vieuw of the commitment by the Railways

to stdp direct recfuitment as quot-dAby the Pay Commission,
several doctors who had. contemplated resigning had conti-
nusd in service. The counsel, therefore, contended that
tha doctrins of promissory estqpﬂq‘uourd apply and ths
Government could not go back on their commitment not to
make any direct racruitments,

10. The main arguments of the learned counsel for

the respondents were as follouws @

‘(i) The Railuays have a hospital &2 nstuork requirimg
various épecialiséd postse. The cadre did not have enough
nuhber of specialists uith post=-graduate specialised
qualification. He drauw attention to the advertisement by
the UPSC which had beesn chazllenged, and pointed out that

out of 73 posts advertised, the majority pertained to
various specialisations. .Dirsct recruitment was, therefore,
necessary to meet the requirements and this could nat be
stopped on the plea thathohmittee's report was awaited.
(ii) The counsal further contended that the propossd
recruitment was strictly according to rules, He refutsd the
. /there wauld be

argument thaﬁlnq direct recruitment quota against 1100

upgraded posts of ADMOs. He agreed that at the tims of

'uggradation, the gquota rule would not bs applicable, This
would bs a case of deemed relaxation of the guota rule, at

the time of such upgradation. But, once ths upgradation

had been done, the upgradsd posts becams part of the cadre
1...7...
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of the DMOs and the Recruitment Rules would apply to all
futurs vacancies due to resignations, retirements, promgo=-
tions, etc, which occurred in ths cadre as a uhole. He'

5 direct
proposad/racru;tmont mgainst 73 posts was

avered that
strictly within 25% of the auailablg vacancies in the cadre
of DMOs as a whole,
(iii) The counsel referred to the.appointmanf ofTinter-
departmental committee’uhich had besn relied upon by the
applicant-g@ssociation in ths prayer. He.dreu attention to
tha‘factfiﬁis Committee which had been appointed on 2nd June,
1987, had wide terms aF'referencelfor going into the carssr |
progrgssion and ra-structuring of various cadras of Medical
Officers including Central Health Service, Central Policfeg Hede
Grganisatiang as well as the Rallwvay Medical Services. It '
was not correct to hold up the Filling up of th2 pasts in of
-the RMS pending decisions of Goverpment on the recdmiendations/
a Committee with such wide ranging tarm§ of reference
covering sgveral cadres of Medical Officers. He pointed out
that the Tribunal had not stayed the diract recruxtmlnt by an.
interlm ‘orde? .bAly-For this reason.
(iv) Referring to the argument of promissory estQﬁ;él
advanced by tha Counssl for the applicant, the Counsal for
the respondents pointed out fhat in their nots submitted
-to the Pay Commission, the Government had stated as follows :
“Incidentally, dirsct recruitmeant in the senior
scale of R,1100~1800 has sirce besn stopped as per
the decision of the Ministry of Railuays. Acceptance’
of this suggestion is under carraspondence with
’ the UPSC. ©
He stated that the Fourth Pay Commission had/omeitted to
note tha fact that the MLnlstry hag only suspended the

recruitment temporarlly pendlng acceptance of the proposal

by the UPSC which was necessary for formal amendment‘af the

OOOBOQ.
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Rules, He referred to para 3 of the reply affidavit in

which it had been stated that as the UPSC subsequently did
not agrse to the PPODOSél, the Department had to go ahead “c
with direct recruitment in the DMNOs grade to the extent

of 25% of the vacancies as provided in the‘Recruitment Rules,
He, thersfore, contended that there was no case of promissory
estople involved as there had been no decision taken or
indicated to anyone, regarding stq&ags of diresct recruitment
finally,

1. From the facts and averments of this cass, it will
be seen that thevissue toc be decided falls in a narrou

focus. The quagtian is whether 73 posts uhich had been
advertised for direct recruitment fall within the quota of
s direct recruitment. under the Rules of recruitment. This
in turn would depend on_uhether the gquota for direct
recruitment should bs computed only tekiﬁg into account the

125 posts which were notified when the amended Recruitment
: ‘ whether

Rules were published on 14.7.78, or {57 the quota would

Lf-a
-

apply to all the posts in the cadre of DMBs including those
which had been upgraded. |
12, We may note that while the cadre of DNMOs included
only 125 posts at the time of the notification of the Rules
in July, 197¢, thgré was a substaential addition to the

cadre thereafter on two occasions. 1In July, 1981, 300 posts
uére upgraded ffom ADMOs to DMOs. Again in .1987, 1145 posts
of ADMOs- ware upgraded fa DMOs . At the same time, 237 posts
of DMOs were further upgraded to tha grade next above. Thus,
there has been a net addition of around 1200 pasts to the
original cadre ﬁf 128 posts of DMOs. At the time of upgradatior
promotions were done of existing ADMOs on the principle af

seniority-cum-fibness unlike the normal promoticns which

.0.9...
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ars to bs done by selection. Thus, at the time of upgra-
’ \ !
dation, there was, more or less, an iﬁFitu/promotion of the

ADMDs, essentially on the baf}s af seni%nity. The averment

o M}gce aneous Petitlon for interim relic
of theIﬁﬂﬂﬁﬁigﬂnﬁélfmféi;};@'in th%%F%%Qg%ftioﬁg}:inaﬁﬁidh~

the first upgradation of 300 posts isLﬁo’EéﬁjBE:hdied:

"1t is a fact that about 300 posts of Assistant
Divisional Medical Officers were upgraded to the
geade of Divisional Medical Officers in 1981, For
filling these upgraded posts, no direct recruitment -
elament was provided and all the 300 posts uers
fillsed up by promoting the then existing Assistant
Divisional Medical Officers on the basis of seniority
cum-suitability. For filling these 300 posts, :::no
direct recruitment ta the extent of 25% was under-
taken, as these uwere upgradations of posts of Assista
Divisional Medical Officers to the grade of Divisiona

" Medical Gfficers for the benefit of the incumbents.
of the posts, "

13. we find this position, more or lsss, is in accord

with the decision of the Tribunal in the case of Ashok Kumar

Srivastava of the Jabalpur Bench which has besn referred to

above,
14, The question is uwhether these posts continue to

remain as a separate category falling outside the purvieu

~of the Recruitment Rules, vacancies in which had to bes filled

up only through promoticfs, for all time, as contended by
the counsel for the applicant. The ansuer, we consider, is
‘No?,

18, The Recruitment Rulams of the cadre of statutory

.rules framed under the proviso to Article 309 of the

Constitution. The cpérning paragfaphs of ths Rules read as

follows 3

" In exercise of the powers canferred by the
proviso to Article 309 of the Constitution and in
supersessiocn of the Indian Railway Medical Service
(Divisional Medical Officers/Senior Medical Officers)
Recruitment Rules, 1975, the President hereby makes
ths following rules regulating the method of recruit-
ment to the posts of Chief Medical Officers, Addition
al Chief Medical Officers, Medical Superintendants
and Divisional Senior Medical Officers in the Indian
Railuay Medical Service, namely: =

.0..100#“
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1. Short title and commencemsnt: (1) These rules
may be called the Indian Railway Medical Service
(Chief Medical Officers, Additional Chief Medical
Officers, Medicgl Supsrintendents and Divisional/
Senior Medical Df@icers) Recruitment Rules, 1278.

2e Thay shall come into foerce on the date of their
publication in the official GCazette,

2. Application ¢~ These rules shall apply to the
posts specified in Column 1 of the Schedul®e annexed
to these rules, '

3 Number of Posts, classification and scale of pa
¢=The number of the said posts, its clarification
and the scales of pay attached thereto shall be as
specified in columns 2 to 4 of the said Schedule,

4, flethod of recruitment, age limit, qualifica=-
tiocn etc,~ The method of recruitment, age limit,
qualifications and other matters reslating to the
said posts shall be as specified in columns 5 to 13
of the Schedule aforesaides ®

The Schedule to the above Rules contazins in the 2nd column
G%’number of posts covered under di?Farent grades of Chief
Medical Officer, Additional Chief Medical Officer, Divisional
Medical Officer, etc. The further provisions in the columns
of the 3chedule indicate the age limits, scales of pay,
educational and other qualifications, method of recruitment,
composition of DPCs and circumstances in which UPSC is to

Sa consultsd, The guota of direct recruitment and promotion
is ons af ﬁhe stipulations in the Schedule to the Rules.
Viewing the Rules as a uhole, ue consider that the Rules
contain a number of mandatory provisions which include most
of the above itema, The numbsr of poéts which are shoun

in cdlumn 2, we hold, cannot be deemed to be mandatory, but
only directory with reference to a particular point in

' The strength of a N

time., [ cadre such as the RMS with & strength of 2400
officers is bound to be undergoing periodic additions gt

the various levels or grades and cannct ramain:étatic figureg

frozen in time, Viswed from another angle, if the contentions

of the applicant are to be accepted, it would mean that out

— eoellene
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of a total cadre of strangt@ of a little over 1300 posts of
DMOs, as maﬁ; as 1200 would have to be déamed to be outside
the qure Rules. Such a proposition will not be tensble,
Apart from anything else, there can be no rational basis
for cléé&iﬁ#ing tﬁusé posts aftsr their datalpf upgrédatian,
separately from the rsst of the poéts numbering 125. It
will also neot be an acceptable proposition to contend that
the Recruitment Rules would apply to the upgraéed‘posta also
except in regard to one particular paquirement alone, namely,
the quota of direct recruitment. As ue havs said, the quotas
for direct recruitment and promotion prescribed in the Rules
ag;mgaggﬁggizrzn%r%ziiiiﬁﬂg¥ﬂ1be no selsctive application
of/the Rules tosGme posts in the cadre leaving out ¢hewbllk of
ﬁEéJQﬁéﬁsQinﬁéibbrtain category, viz the DMO's.
164 We also accépt the contentions of the learnad
counsel Bor the respondents that no case of promissory’
estople is involved in this case for the very valid reascns
stated by the Counsel for the respondents.
17. We, therefore, accept the contentions of ths
laarnea counsel for ths respondents that there has been no
violation of the Rules invo;vod in the rescruitment to the
73 posts aedvertissd by the UPSC,

The apblicaﬁion is accordingly dismissed. There

will be no order as to costse.
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