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(IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,PRINCIPAL BENCH,
NEW DELHI. | |

0.A. NO, 861 OF 1988

Sep.Singh, A;FQDO(G)§ .
Directorate General of Security,
Office of the Direector, $,5,B,, New Delhi,

se oo Applicant

“"Versus

1

The Union of India, throughs

the Director, 5.5.8,,
Dirsctorate General of Security,
New Delhi and Others,

se oo ResSpondants
CORAMs Hon'bls Mr, Justice J.D,Jain, Vice=Chairman.,

Presente 5h. 3.5,Bali, Senior Advocate with Shri SGSQTiuafi,
Adveocate for the Applicant,

Sh, P.H.Ram Chandani,'ﬂdvocata for the Respcddante,

JUDGEMENT:

The Applicant-is at praesant employeﬁ in the Directorate
Geneéal of Security, office af the Director, Speqial Sarvice
Bureau, New Delhi as Assistant Fiesld Officer{Ganeral)

(For short AFO{G) ), Vide order dated 25,4.198é passed
by the Assistant Director(EA), Respondent No, 3, ha has
baan transferred Prbm Diregtorate Headquerters, New Delhi
to the Frontier Rcédsmy, Gwaldam in the same capacity,
-The order of transfer was to take offact on 16,5.1988
(forenoon). Housver, fesling aégrieved by the said order,
the Appliecant filed this Aéplieatien under Section 19.

of thea Ndminiétratiue Tribunals Aet, 1985 {for short 'tha

¥ Act) on 10,5,1988 challenging its legality and validity
on the grounds of arbitrariness and malafidesand he has
prayed for sestting aside/quashing tha impugned ordesr of

transfer dated 26,4,19883,
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2, The undisputed facts of the case are that ths
Applicant has.been‘uérking at tha Special Service
Bursau (for short *SSB') Diresctaorate, New Delhi'uith‘
effeect Prom 21.6.1965, He was made permanent in the grada
of Head Saéurity Guard (Senior Field Assistant) with
affect from 9,4.1976 in accordance with the Special
Servics Bursau (Field Officers) Service Rules, 1976
(Eereiﬁéftar referrad to as thé-Sgrvice Rules ), Thg,
@rieVancé of the}Apblicant precisely is that Shri 3,P,
Uerﬁa; Deputy Direetor (E), 35B, Respondent No, 2 is
prajudicad against himuénd wants to hafm and harass
him because the Applicant had at times refused to do
personal errands of Respondent No. 2, As it was, the
Applicant was allotted a residential quarter bearing
No, 362, Sector V¥, R,K.,Puram fraom thEYSpeéiai Paol, '
Later on, on 11.9,1986, he ‘was allotted Quarter Mo, 6/11,

Ssctor 1, MB Road, Saket by the Director of Estate

"from the Gsneral Pool quota, Tharsupon, the allotment

of Spécial Pool quartér,,adverted to above, wvas cancelled
vide 55B Directorate ordsr dated 23,9,1987 and he was

asksd to vacate and surrsndsr possession of the Special

- Pool quartsr within three deys. However, the Applicant

did not hand over the possession of the guartsr in spits
of repeated orders and hs went on representing that dus

to certain personal difficulties, hs was unable tao do 3o,

Euentdally9 diﬁciplinary proceedings wsre initiated

[} .

‘against him vide Office Memo, dated 24,.11,1987, Article
- of -Charge against’him'being that he had committed

_ disobadience of lauwful orders of the supsrior authority

in that he had failed to vacate the Special Posl gquarter
déspite cancellation of the allotment of the said quarter

and repeated orders asking him to vacate the same., Thus,

ha continued to unauthorisedly retain4the Spacial Pool -
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quarter, fhis conduct, according to the disiplinary
authority, was unbescoming of a Government sarvant and
‘ : vieiated Ruls 3 of the CBS(Conducf) Rules, 1965,
fha said snquiry isistill pending against the Applicant
although hs surrendaged the vaegant pcéssssien‘uf the
Specisl Pgol guarter soon after the ihitiafi@n of .
disciplinary ﬁﬁOCegdingsiagainSt him, So,the contention
of tha Applicant is that the impugnad crder of transfar
ie not only melafids but also of punitive haturé
having bzen passad eh.accbuht of his intransigance‘n
in not vacating the Speciszl Péal quarter, The Applicant
has further contendsd that the impugna& ordsr is
otheruise harsh and apmreésiVs to him for the follouing

T8as50NnNse $w : - 2

N

(a)He is unwell and is undergoing treatment fop

cheat injury at Safdarjung Hospital, New Delhi:

| (bYHis wife is suffaring from heasrt trouble and is
undergoing treatment at Nehru Homeopathic Medical

Collegey.

(c)His son is studying at Dslhi im 10th Class and the
academic session has already started, So the transfer
will disrupt the studias aof his son;

{a}) He; being a low paid employse {Grade *C*%), will

" be hard hit even financially as he may have to
maintain two establishmente, one at Delhi and tha

other at Gualdam which he can ill afford;

(é)He is not physically fit becauss of chest injury
toc go to a hilly ares,
3o 'The Application is hotly contested by ths

Respondsnte who have vshemently refuted the allsgatiocns
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of malafide, Shri 1,P.Verms, Respondent Nﬁ. 2 has,
in the Counter Affidavit filed by him on bshalf of 311 the
Reﬁpondants including hlm-sel?, stated that Special.
Service Bureau, Directorate Ganeral of Security, Cabinet
Seeraetariat, whera_the Applicant is at pressnt amployed
is & highly specialised and sensivive Security Crganisation
and all its eﬁployees aré liable to bsttfansferrsd
anywhere in India, The Intelligence Organisations
{Restriection of Rights) Act, 1985 is appiicahla to
the said Department, As 2 caﬁsequence,Asome of tha.
Fundamental rights of the msmbers‘of the Orgenisaticn
have baen curtalled and raqtrlcted due to sp951al naturs
of duties of ths members of the Organisation vide
Gouernment{o? India, Ministry af Home Affairs Notification

dated 6,1,1987,

4, On merits, it is contended by the Raspondents that -
the imougned transfer of the Appllcant has baen effected
uholly in public intersst and. not out of any malice,
ill-will or ulterieor motive, Thay have explained that

by virtua of the épplicant having been made permanent

in the gréde of Head Security Guasrd (Senier Field
Assistant) with effeoct from 29,4,59?6, he became a membep
of the aforesaid Service and he is liabls to bs
transfaerrsd anywhare in the coﬁntrye Since he had
already worked at Delhi fer nesarly 22 years (since
21.6,1965), it was daegmad fit to transfer him cutside
Delhi purely in the exigsncies of service and nothlng
more. As for the parsonal difficulties, which the
Applicant has enumerated above, thay contend that the
impugnad order was madg in April,:1985 when acadamic
5assian Just starts and there being a Geovernmant scheol,

‘at Gualdam also, thers should be no difficulty for
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admission of the son of the Applicant to that Schosl,
As for the ailmant of the Applicant and his wife, it ie
.staﬁed that they}are'nbt oF‘toq serious a nature as to.
make him unfit to move out of Dalhi on grounds of health,
On the contrary, the nzture of ailmsnt is such which
can cartéinly be ﬁfeated at any Medical Heospital,
Since there is a fulflsdged 10-bed hospital with four
Medical Officers in‘tha.Unit, viz, frontier Academy,
Gwaldam ta which ths Applicant has nou begn pusted, he
would ecerteinly be getting adaquéte medical Facilitigs
and proper maedical relisf, Thay have stated that the
very fact that the Applicant had continuad to serve
‘at the same stafion viz, New Delhi for more than tuo
descadas wuuid justify-his transfer to a Fiasld Unit

of the 55B so that he gains experience of the various
Facets-qf 538 activitiés and it will alsoc asnable others
to have an opportunity to uork\at fha 558 Directoraté
to gain ekperianca thersof, Further, according tc the
Respondents, tha Applicant is,under the Sarvice Rules,
éntitlad to rant free residential accommodatien and
family accommodation is available aven at Gualdam,

So, the hue and ory being raised by tha Applicant is

"without any rhyme or reason,

5, As for the disciplinary procesdings being held
against thes Applicsnt, it is contended that é depértmantal
eﬁqﬁiry was initiated'against tha Applicant bscause

he did not comply uith the orders of tha concerned.
authority.to vacate the Special Pool a2ccemmodaticn

in contraventicn of the Rules and in spite of repeatsd
instructicns,on being allotted General Posol accommodation

- for his residenes. The disciplinary enquiry is at the
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fag end now and the énquiry report is expeetad any

moment. However, initiating departmental acticn

| against ths Applicant far retaining tuo quarters

at a time in contravention of the Rules and in spite
of repeated instructions is in no way comnectsd with

tha'pdsting of the Applicant at Gualdam,

6o I have 5égﬁgmd‘my cara?ul thought and considsrétian
on the points raised bafﬁra me, 1 have.also perused the
mediecal ca;tifieates ste, filed by the Applicant along Qit
the Application, Their peruéallreveals that ths Applicant
suéfarad a chast injury due te fall at homé on 5.,3,1988,
Howsver, the injuf; is not of a grievous nature and

there was no surgicai emphysema and no éhast compression
aither. So, he is being tréated for chest pain etece

as an outedoor patient. it does not appear to be an
illness of ssvere nature so as to warrant continuocus

treatment by a Specialist at Delhi itself,

7 The wife of the Applicant is stated to be suffering

 from angina pectoris vide medical certificate issuad by

Nehru Homeopathic Mediecal Collage and Hospital, The

is _
certificate is dated 15,1.1988.5he/an out=door patient

and is advised te attend OPD weekly, Nothing has coms

on record to suggest that her’ailment-is cf 80 serious

a nature aé to warrant her continusd pressncs at Delhi
for medical treatmant. This is mére so because as pointed
out by the ReSpoﬁdants, there are good medical facilities

at Gualdam alagy,

H

8. 1t is now well settlad that a Governmant servant:
who is holding a transferable post is liable to be
transferred in publie intersst due to exigenciss of

service and the Courts will he averse to interfers with
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routine orders of transfer unless it can be shown that
it has been made malafide, by way of ﬁunishmant or
in colourable exercize of power by the competent
authority As: observed by the Supreme Court in E,P,
Royappa v/s State of Tamil Nadu and Another = A, I.R,
1874 SC 5553

"t is an accepted principle that in publiec 'service
transfer is an incident of service, It is also an
implied condition of service and appginting authority
has a wids diécretion in the rbatterG The Governmant
is the best judge to decide how to distribute and
utilise the services of its employses. Houwever, this
power must be exercised honestly, bona fide and
reasonably, It should bs exercised in public intersst,
If the exercise of power is based on extranaous
considerations ar for achisving an alien purpose

or an obliqus motive, it would amount to mela fide
and colourabls exsrcise of power, Fraquent transfers
without sufficient reasons to justify such transfars,
cannot, but be held as mala fide,"

\

Adverting to the said authority, the Suprames Court

ruled in B, Vardha Rao y/s Stats of Karnataka & Others =

A.T.Re 1987(1) SC 396 thats

Meessotransfer is aluays understood and construad

as an incident of service, The words’or other
conditions of service’ in juxtaposition to the
preceding words ‘denias or varies to his disadvantags
his pay, allouwances, pension' ‘in r. 19(I)(a) must be
ccnstrﬁed’ejusdam generis, Any alteration in the
bonditions of service must result in prejudice to
the Government servant and same disadvantaga'touching
his pay, asllowances, pehsicn, seniority, promotion,
leave etec, It is well understood that transfer of

a Govgrnment servant who is appointed to s particular
“Gadra of a transfarable posts From one place to
annqher ie -an grdinery incident of service and
thevafore does not result in any alteration of any

of the conditions of servics to his disadvantage,

That a Governmant servant is liable to be transfaerred
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"to a similar post in the same cadre is a /
_normal feature and incident of Govarnment

service and no Government servant can claim to
remain in a prticular place or in a particular

post unlaess, of course, hils appointment itsalf

is to a specified, non-transferable post.,”

However, their lordships of the Suprame Court further

gbserved thatga=

" One eannot but deprzecats that frequent,

unscheduled and unreasonable transfers ean

uproot a family, cause irreparabls harm to a
Government sservant and drive him to desperation,

It disrupts the education of his children and
leads to numerous other complications and problems

and results in hardship and demoralisation, It

therefors follows that the policy of transfer

should bs reasonabls and faipr and should apply.

to everybody equally, But, at the same time, it
cannot be'?brgotten that so far as supercior or

more responsible posts .are concsrned, continued
posting at ons statlcn or in one dapartment of the
Governmant is not conducive to good administration,
vovesosile wish to add that the position of ulass III
and Cless IV employess stand on a2 different
Footinge cseool

The quastion/mf unuarranted transfers also came up .
before a Full Sench'u? the Principal Bench of the
Tribunal in Shri Kamlesh Trivedi v/s Indian Council
af Agricultﬁral Research and Another = OA 770 of 19837
to whieh I~was.a party along with the learned Chairmaﬁ
and Shri Kaushal Kumar, Rdministrative Man ber, After
noticing all the relevent authoritiss on the sub;aﬁt
ve held thats= |

".vs any order of transfer must be in. publig

interest and in the exigency of service on
administrative grounds, It must not be in
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colourable or mala fide exercise of power, It
should not be arbitrary. It must be made by

a compgtent authority in accordanes with the

Rules and the instructions, if any, governing

the transfer policy., But how far a transfer

policy is mendatory, we express no opinion in this
2584 sesessslt should not be a'fixed'transfer or for
settling scores, Howmaver, merely'because transfer
is ordered on complaints or after an enguiry into
the guilt of the employee; it cannot be said to be
by way of punishments ceesof '

Applying thF criteria statsd above in the instant case,
I do not fin@ that anything has cdms on racord which
would vitiate the impugned order of transfer a2s being
taintad by maly fides, arbitrarinesé or colourable
exerciss of power., No doubt, the Applicant and his
family will be dislocatad after having stayed‘at.
Delhi cantinuousiy for more than two decadas. Evén the
education of the Applicant?s son may suffer to soms
axtent. All the same, that would be no ground for
guashing the impugned ordsr of transfer if it is found
to be étherﬁisa‘in publiec interest or exigsncias of

sgrvice,

9. In ordef_fo satisfy my judicial mind on this
aspect of the mattaer, I havas perhsed the'o?Fica noting
bearing on thes transfer of the Applicant. &s pointed
out by the Respondents, it is noﬁ a ecase where the
Applicant alone has been singled ocut for transfer.
Four oéFicars from diFFerant>stations are involved/
affected by the impugnaed order of transfer, The office
néting does not raveal that thers was any obliqus
motive br extraneous considasration for transferring
the Applicant out of Delhi. Indeed,according to the

diractions given by the DIG(Est) on 7.4.1988, rotational
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transfers of A.F,0s.(G), particularly those like $/3hri
Ram Chandsr and Sank£a Prasad‘(perhaps the Applicant)
uholﬁare coﬁtinuously staying at Delhi since 1965

vere worked out and it was pursuant to the said
instructibns that the Applicant was trans?erred from
Delhi, It is pertinent to notice here that the question

of effecting the said transfars araese in the background

of a rspresentation made by one Shfi Sube Singh, AF.0,(G), -
f.A@ Gualdah uho sought transfer to S5B Directorata .

New Delhi on the ground that his wife was employed in
DDA,‘Delhi since 1983. However, it was noticed that he

had been hosted at F.A. Gualdam on promotion on 12,5.1987
and he would have completed only one year on 11.5.1988,

It was berhaps in this background that the abgve dirsction
was issusd by tha DIG(Est) inasmuch éé Shri Sube Singh

uas not accommodated as desired by him, The DIG(Est.)
specifically pointéd out that'Sube Singh's case did not
merit any attention as he had joinsd F.A,Gualdam anly

on 12,5.1987., So, by no stretch of rsassning can it ba

due to

said that the impugned order was issusd/malice, ill-will
or vsndetta, It was purely the outcoma of brain-uave

of DIG{Est,) and I must say the rationale behind the
direction 'is quite sound and intelligible, The mers

fact that the disciplinary proceedings were panding
against the Applicant uhen the impugned order was passed:
would be no ground to hold that his transfar from Delhi

is of punitive nature. It is more so when he had already
surrendsrad the posswssion of the Special Paonl accummodétion
So the qusstion of victimisation 6n the part of the
Respondents does not arise. As fcf_the contention'oé

the Applicant that his non-vacation of the Special

‘Pool accommodation did not amount to misconduct under

the CCS(Conduct) Rules as held by a Division Bench




of Mysore High Court in B.R;Vankappayya v/s State of

Mysore and Others = 1972 S,L.R, 59 and Mysore Bench’

of this Tribumal in Nawal Sirngh v/s Union of India and

Others - A.T.R, 1988(1) £,A.T. 264, suffice it to say that

ths merits of the disciplinary proceedings are not in

question befuore this Tribunal, Irrespeétive of whethar
the‘disciplinary.prcceedings against the Applicant are
\miéconceived, motivated or untenable, the fact remains
that the Applicant has surrenderad the Special Pool
accommadation and it does not stand to reason that sven
then the concerned authorities would Ee‘sa vindictive

as to punish him by transferring him out of Delhi,

16, ~ To sum up, therefore, I find no merit in this
Application, It is accordingly dismissedo However, in vieu
of the order of status qﬁo passed by Shri Kaushal Kumar,
Administrative Member on 13.5.1988, I direct that the
Applicant shall be allguad cne month to report oh,duty
at F,A, Gualdaﬁ pursuant to the impughed order of
trassfer. Under thé circumstances, no order is made as

to cosits,

\ —Z2ax
(JaP;Jain)

Vica=Chairman,
July 29, 1988, ‘




