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In this application, Dr. H.S.Thakral, presently

posted as Director, Research and aAnalysis Wingh (rRAW),

Cabinet Secretariate, New Delhi, hasprayed for the
following reliefss
1) to quash as void ab-initlo the illegal
absorption and confirmation of Shri S.X.
Gupta in a noneexistent cadre;
i1) To direct the DPC proceedings to declared.
void ab-initio, to the extent that it
considered an ineligible officer not
‘fi.t,ting the bill --\
iii ) to direct the réSponaents to accord the
( applicant confimmation from duve daté and
promotion as per the provisions of TR
Cadre now applied by the resmndents, as
the abpl,icant is the only officer duly
approved by the~ DPC belohging to the S1
discipline Iin which 1;he vacancy occurred,:'
and which the Department decided to fill
up £rom that very discipline: |
iv)to direct the r.e.spon&ents to pay withim
a reasonable time, all the monetary benefif:s

accruing to the applicant, flbwing from the
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relief requeéte\d above,

24 The applicant's case is that he was initially
selected to the Intelligence Burear(IB) in 1961

.and was ‘p'ff.:l,.cial,ly sponsored in 1962 to compete for
selection_ to 6ne year'’s training course as a Class-I
Officer in the Atomic Energy Establishment Training
Sci'bol (AEEE-‘S)‘ now part of Bhabha Atomic Research
cenltx_:e‘(BARc') Trombaﬁr.' He successfully coméeted

in the selection and also qualified for a ClasseI
post in the said organisation in August,1963. After
completing the one yéar training course, he was |
allotted the Nuclear Physics Division in AEETS and

worked for three years at BARC as Scientifie

0fficer(Class-I) from August,1963 onwards. Howevery

- while working as a Class-I officer at AEETS, he

continued to rgeceive a Class-III officers pay and
allowances from the IB. Thereafter, he was

recalled to the IB and was called upon to work on
'certa:l.nl ultra-sensitive projects, - In 1965, he waé
promoted to gazetted rank and worked for four

years as a Class=I officer, during which temare ,
he continued to work on certain sensitive projects.
Thereafter, he was sponsored by the'IB to compete 7 . -
in the open market for admission to the Saha
Institute of Nuclear Physies (SINP) and after
securing g&niss:f.on, he went on to obtain a FPh.D in:
Nuclear ?hysics after four years research there, -
Meanwhile, he was recalled by RAW, to which he was
allotted after bifurcation of IB in 1968, and in view
of his knowl._edg:e,,s,kil-ls and expertise, he was
appointed as Senicy:.; Scientific Officer Grade=I
wee.f, 5th Jume,1973 . On 18.2.80, the applicant

' represented for his confimmation as S50 Grade-I, .

and followed it up with two reminders, Ultimately,
on 27.5.81, the respondents infommed him that
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confirmation in that rank would be/ done only when the
initial constitution of the Scientific and
Technology (S&T) Cadre was finalised.

3. | .. Socnafter in July,1981, the then Deputy
Director(Scientific Intelligence) Shri Konmdiah
mtiﬁd and the then Joint Deputy Director
(Scientifie ?roductibn) ‘took over additional
charéé _of the ‘_S_';;, Branch. Both these officers
were deputationists from BARC and ﬁhe applicant
alleges that they imparted their ‘personal and
professional -rivalry into RAW, As the applicant was
a student of, and had worked with Shri Kondiah, ‘
Shri Santhanam adopted a vindickive attitude towards
him and blocked his promotion prospects. The
applicant brought this to the notice of the hicher
authorities but without result, In 1982, Shri
Santhanam was pmﬁoted as Depﬁty Director and the
post of Joint Deputy Director fell vacant but
the applicant was not considered chr promotion to
that post,although he had completéd nine years
service in the next lower post of SSO Grade I,
and another deputationist Shri Krishanan was
brought in,

4. Again in 1986, the post of Joint Deputy
Director (SI) fell vacant consequent to Shri.
Krishnan's repatriation to BARC. The applicant
alleges that instead of promoting h_ﬁ atleast this
time, the respondents took various steps to
favour one Shri S;K;Gupta(a;espéndent No.3).
According to the applicant, Shri Gupta, who was
ten years younger than theé applicant, came on
deputation to RAW as SSO Grade-II on 16.2.74. Not only
was Shri Gupta junior to the applicant, but the
latter enjoyed far superior educational

qualification, work experience and professional
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stai;ua.' Inspite of Shri Gupta's lack-lustre performance
he was illegally retained on deputation, absorbed in
RAW and even promoted as VSSOV Grade I wWe€efe 5.10.81%
Although the applicant was. iefused con_f irmation

in 1981 against a permanent post of SSO Grade-I

(which was' available since 1979) on the ground that
the ST Cadre had not been constituted, all of a

- sudden, without any change in the situation, and
without the constitution of the ST cédre or related
recruitment rules, the respondents issued memo dated
6.1.86 confiming the applicant along with Shri Gupta
as SSO Grade I weeofs 1.9.85. The applicant alleges
that S:hr_i__@pta’s_‘_cgnfirmat:lor; was done illegally a:;/
arbitrarily./ and with malafide motive in a none-
existent cadre, just prior to a DPC meetinlg\ which

was scheduled in February,1986 to enable him to be
considered for promotion to the post of Joint Deputy
Director.Because of the arbitrary and i_llegal action
of the re5pondents,' Shri Gupta, though not eligible,
was considered by the DPC for promotion as Joint
Depu-ﬁy Director and ultimately was promoted as

Joint Députy Director, which deprived the applicant
of his p,#m chancefor promotion to that post. The
applicant alleges that Shri Gupta got a further benefit
in-asmuch as owing to the Fourth Pay cOmnission's |
‘reconmendation effective £from 1.1.86, the post

of Joint Deputy Director was mercged with the higher
post of DeDe and redesionated as Director while the
next lower post of SSO Grade I heid by the appiicant
since 5,6.73 was only redesignated as Under Sec'retary.
Hé states that various representations were filed
acainst the illegal and arbitrary action of the
mspondeni-:s,' but as he received no satisfactory respons
he was compelled to £ile this O.A.
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S5e The respondents have contested this
abplicarion and aver that the applicant joimned
" the IB in May,1961. In order to meet the IB's
funct.ionalwre_.qu,rement, he was sent to BARC
to ke trained imn nuglear research along with )
the direct xecruit trainees of BARC, He continued
to draw his salary from IB, and his ACR was
also recorded in the prescrined fommat of 1B,
Hence, at pa stace was he appolinted formally to
any post in BARCs In 1965, he was recalled to IB _
and was given assignments of a technical nature ‘like
“his other colleagues, His performance was rated as
_'-Above ‘Vaverage'. In November; 1965, he was pér_omoted
as Deiauty CI0, and later, in 1969, his services |
were transferred to RAW as SFO, He was awarded
Ph,D degree by SINP in July,1973 and meanwhile he
had been appointed as SO Grade I on 5.6.73 and
ﬁorked in the sScientific Wing of RAW under two
Senior Officerss one of the rank of JDD and the
other of the rank of DD. This post of S,0, Grade I

was later on re=designated as S50 Grade I.

6. ' It has further been averred that the Science
& '1*echno10§y Division 6f RAW which functions under
the overall control of Direction,S&T Division has been
given two different nomenclatures of Scientifie
Production(S. P;)/::étScientiflc Intellicence (SI)unit,
according to the work distribution to facilitate

its functions, but it is not mandatory that

officers _functioning in ome particular unit shall

gt their further advancement in that unit alome,
Officers in one particular rank are.considered’

for promotion/appointmeat against the overall
vacancies in the next higher grade irrespective

of te work distribut,ion. and the procedure has been
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kept intentionallyflexible in the interest of
functional output, | |

o The R &AW(RCAS) Rules notified in October,
1975 d4id not cover the S&T Division,For the above

reasons, and as none of the cadres included in these

~rules vere constituted in 1981, no cdhf:_lmation |

took place in any of the cadres, except in individual
cases where an officer had to be given pensionary
berefits, Under the ciraamstances, the confirmation
of S&T Officers against the posts held by them

was also'n&t taken uﬁ, and it was made clear to the.

applicant that as and' when the initial onstitution

'of the S&T Cadre took place. the cases of confimation

of Officers serving in that Cadre would ke taken

up. The 1n:|.tial constitution of various cadres of R&AW
was initlated in 1984 and finalised in 1985, Meanwhile
officers were bmught on deputation and as there we re
no rules which debar .\- : consideration of a
deputationist for appointnei;t to the hicher grade

in the borrowing department, such promotion/
appointments were madé on adhog basis‘ and thereafter
extended periodically subjectio the lending ) |

authoritystoncurrence. g

8. as regards Shri S.K.Gupta, the respondents
state that he came on deputation as SSO Grade II

on 16.2.74 and wvhile on deputation, was promoted

~ as SSO Grade I, on 5.10.81 on the basis of the

J:ecommendations of a duly constituted DPC and

after obtaining the concurrxence of his parent

E departmént.‘ on the recommendations of a duly

constituted Selectioh Board, Shri S.K.Gupta was
confimmed as SSOGrade I w.e.f. 1985 along with the
applicant vide Memo dated 6.1.86 (supra) but even

after confirmation he ranked junlox to the
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applicant as SSO Grade I.

9 ~ It has _further keen >a?\]erred that the

posts of JDD and DD in the S&T Division were
initially filled by ;deputationists", keeping

. in view the rﬁ_\;;;g;;ongi and operational requi_i:éments
in the department, In 1982, when the post of DeD.
 fell vacant, the then JDD, who was a deputationist,
was promoted as DD and the post of JDD was filled
up_\by another deputationist, The applicant had

re) /ze,s,entegl_wag_aj,ns.; the ’induction of a deputationist
and was formally é:qalain‘ed the clircumstances

', which gece_ssitai;ed this arrangement -in January,
1984 by the Head of RAW himself, He was assured
that his case for promotion would be eonsidered

as and when possible, In 1986, when the

post of JDD again _ﬁell, vacant, it was decided

to fill up the post by eligible S80's Grade I from
within RAW itself. A DPC meeting was held in
Feb..1986 which considered the name-s of three
officers including the applicant and Shri
S.K.mpta. Admittedly, the applicant was juniot

'to Shri Gupi;a. The DPC, after assessing the
saitablity of the three officers on the basis

of their :ecords. 1nclud1ng their qualifications
and experience found Shri S.K.Gapta as the

most deserving officer. of the three for

promotion to the post of JDD and accordingly

he was promoted as JDD.

10,  In the light of the above, the
‘respondents deny any mal fides in theée actions
and maintain that the actiqn taken by them to '
promote Shri S;K;Gupta as J.b.D.( since merged

with the post of DD and renamed as Director) is
fully in accordance with rules, and ¢his
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application is fit to be dismissed, having
absolutely no merit,

1. we have heard Shri BeBeRawal, learred counsel

 for the applicant and Shri P.P.Khurana, learned

counsel for the respondents.ind have also perused

the material on -reQ::ord;

12, In his argument, apart from emphasizing

the salient features of the applicgnt' s case, referred
to above, Shri Rawal has alleged that Shri Gupta was
promoted to the post of JDD in 1986 ( since merged with
the hicher post of DD and redesignated as Director)
purely on adhoc basis for a period of two years or

£il] the finalisation of the recruitment rules for the

S&T Cadre whichever éyas earlier, In May, 1988, the

Personnel Division approached the Cabinet Secretariat
to show Shri Gupta's appoinment as Director on a
regular basis and the Cabinet Secretariat issued

orders in June,1988 permitting Shri Gupta: to officiate

on a regular basis but laid down a condition that

 Shri Gupta's case should be reviewed when the

recruitment rules for S&T Cadre were f»inalised.
They were finalised in February,1989 in whidia

minmum- Ssexvice of ten yeérs as SSO Grade I was'required'

- for promotion to the rank of JDD but Shri Gupta's

case was not reviewed in 1989. Had such a review
been made, he could not have been allowed to continue
on the premotional ﬁost as he did not possess the
minimum ten years service in the lower post as he

had been promoted to that post only in 1981, This was

. to
a further simecxka favour/Shri Gupta. Moreover, Shri

Gupta'- was x.?gularised on the promotional post
without any reference to the appointment of the
Committee, and much prior to framing of Cadre Rules
in 1989, On the other hand, the applicant was
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promoted to_the post of Director 6nly in September,
1991 after putting in 18 years of service in the.
iower 'pwost..A The applicant was made to suffer as
Shri Guptau'»s&mmotj.on was abeinitio in contravention
of Government orders and instructions, The
applicant's promotion to next higher post of Joint
Secretary was also Elocked because he dia not
posSésg thg minimum requirement of five years ‘
service as Director., On tl'.:e other hand, Shri Gupta |
had been considered for promotion last year
but had not been found Eit,

13, On behélf of the respondents Shri Khurana
initially raised the objection that this
application was filed with delay and was, trerefore,
hit by 1.imitation.“ He emphasized the main points
taken by the respondents in their counter'affidavitl
and urged that tte appl icant has not been

discriminated and the action taken by the respondents

in the entire maﬁ'cer was falt and in accordance with

) law..

14. We have carefully cons idered +the rival
contentions of the two parties in the light
to their contentions- fanhmixis’im ~ and the materials
on recorc_l.' The applican‘l;. no':fdoubl:, feels that his
seniority , educational qual;l.fcations, experience
and reéord of service entitled him to promotion
to the post of JDD as far back as in 1982,‘
coﬁsequent upon the .retirement of Shri Kondiah
and the vacation of the post of JDD by Shri
Santhanam, who was promoted vice Shri Kondiah,
However, in the absence of any recruitment rules
for £illing up of that post at that point of time,
the department had the discretion to £ill up
the vost of JDD by deputation or by promotion.

- Having regard to their functional and
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operational requirements, they exercised their
discretion in favour of deputation by inducting Shri
Krishnan to that post. The petitioﬁer has not shown
that he has a x;ight to insist .ﬁhat this post should
‘be filled‘u‘p by promotion 6n1y. In the absence of
| any specific rﬁles mandating only promotiom, the
respondents, having regard to thelr requirements,
could choose fo ‘fill' up that, pOStl"i‘:hrough deputation
and not through mromotion, That deéis ion cannot be
faulted, Again in 1986, the post of JDD fell vacant.
I‘lﬂié time as a measure of balancihg the ir functional
requirements with the need for meeting the aspimﬁions
of their employees for legitimate 0pportunities for
career advancement, the respondents chose to £ill-up
the pos£ in_f.emally. For this pui:pose in the absence
of cadre rules for S&T Dilvision,‘ the rules in forece
in the Technical Research Cadre were adopted and
it was decided to f‘ill-up the rost t}'n:ough sélection
- to get the best candidate available within 1‘:he zone
of consideration. A DPC waé 'regularly constituted
which considered the mames of three candidates
including the applicant.and Shri S.K.Gupta, all of
whom were SSO Grade I. While considering these names,
the DPC was not unaware that Sﬁri Gupta was junior
to the applicant, Inspite of that, the DPC recommended
Shri Gupta for promotion in preference to the applis
-cant, The applicant has.nowhere alleged malafides
* against the DPC and there is no ma‘son. té: doubt that -
the DPC was p1’::’:xr_|fa1_:e<3f by entire objective consideration
S‘umly,’ if the service record lof the applicant
and performance was so very superior to that of
Shri Gupta, the DPC would have recomrended him for
promotion instead of Gupta. Furtheﬁnoreq it is on
record that these senior apﬁointmen'ts had to be

approved by Head of RAW, earlier designated as

Director and sirce re-designated as Secretary.

' fficial
During this entire period, more than one ©
he;d g’his post. The applicant has nowhere alleced



"-11_.
malafidesagainst any of thém, Under the circumstances,
it must be héJ.d_ tha't,theg took their decision in a

bonafide and objective manner.

i5. , B‘e_fc_)re»_,cpncluding ¢ W would discuss
specifically some of the points raised by the
applicant in his O.A. and referred. to by Shri Raval
during the course of argument, Firstly, the applicant:
alleges that he was refuse:i con_fimation in 1981 and"
against a permanent post which was availablé since
1979 and was asked to await the initail o nstitution
" of 1;he S&T Cadre and suddenly in 1986 he was |
confirmed along with Shri S.Ke.Gupta in the ébsen:e

of constitution of the S & T Cadxé( and related
recruitment rules) which took birth only in
February,1989. This, he alleges, was done to favour
Shri S.K.Gupta, |

16, The reply of the respondents to this is

that the initial constitutj.on of various cadres of RAW
-was initiated in 1984 and was finalised in 1985.

It would have been incongracus to confirm people
without notifying the initial constitution and hence
the applicant was not confirmed in 1981, After

cons titution pf various cadres keeping in view the
assurance given to the applicant in 1981, the
question of confimation of departmental and
deputationist officers serving in S&T Division

-was taken up and the ordérs_ of cbnfimation were
issued on 6,1.86 effective from 1,9.85. Shri Gupta's
confirmation has no bearing on the eligibility
conditions for promotion to SSO Grade I, but had

a bearing only on the interse seniority of the
officers of that grade. Shri Gupta was admittedly

junior to the applicant and his non-confimation
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would not have‘ altered the piéture so far as the
DI_PC‘ is concerned, Five years service as SSO Grade I
was prescribed for consideration for promotion to
JﬁD; The 8& T Unit did not have any laid down rules |
in this :_J;elgard_ and the minimum 1en‘g.th of ‘5years

service was borrowed from the provisions for agn

‘ eqﬁivalent post in the analogous T.Re. Cadre to

énsure uniformity and faimess, There is merit in
this reply of the respondents, because in the absence
of their own rulés on the subject, the mépondenfs
could do no better than to adopt the provisions of
the analogous T.R.Cadre and this cannot be termed

as an attempt to favour a ‘particular indiwvidual,

17,  Secondly, it has been alleged that the
Scientific Production and Scientific Intelligence

Units are water-tightunits' and thoSe in one discipline

ccannot be promoted to the other, This is denied by

the respondents whé point' out that the work of

“two units is lfargely the same and these nomnclatures

have been given only to facilitate functioning

and those, workmg in S P.Div:.sion can function in

" SeleDivision and vice-a-verse. W have no reasons

to diskelieve the respondents and this allegation

appears to have no merit .

i8. Thirdly, it has been alleged that after the
recrultment rules came into operation in 1989, Shri
Gupta's case gipuld have been reviewed:but. the same
had not been donep ihstead Shri Gupta had been
regﬁlarised without referring the matter to the
Department of Personnel & Training gnd the Personnel
Division of Cabinet Secretariate. Had the mandatory
review been conducted in Feb,,1989, Shri Gupta would

have been demoted because the recruitment rules which

came into force in February,1989 prescribe a qualifying
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service of ten years in the rank of Under Secretary
(SSG Grade I) for promotion as Director(JDD) while
Shri Gupta had five years in the rank in 1986 and
8years only in 1989. Be that as it may, we are now
in 1993 and even by the qualifying service of ten
years prescribed, Shri Gupta would have completed
the same, H ence, this objection is now only

academic, '

19, In view of all that has bse;a stated above;
we are unable to grant any of the reliefs prayed
for by the appliclant. W hold that Shri Gupta was
validly-absorbed in RAW and was confirmed against
the substantive post of SSO Grade I w.e.f. 1.9.85. A
properly o nstituted DPC considered the applicant's
néme along with Shri Gupta for promotion to the

post of JDD since. redesidnated as Director, and

on objective criteria recommended Shri Gupta's name
for pmmotlon in preference to that of the applicant.
Hence, the question of declaring the proceed:lngs .
of DPC as void does not arise, Furthemmore, the
applicant, could be confirmed only after the initial
constitution of the cadre in RAW and as the same was
finalised in 1985, he could not be confimmed prior

to 1.9 85 .

204 This application is accordingly dismissed

leaving the parties to bear their own costs,
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