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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

Regn:No.OA 802/88 | ‘ Date of decisign:Z?i'.Of)‘.‘)Z.
Shri B.S. Kumar ’ ji o seAPpLicant

“VSe |
Union of India through the , « + sRespondents

Secretary, Railway Board and Another

. , ,
For the Applicant . ‘e o'aShri S.Ce Gupta,
' Sre Counsel with
Shri L. Zoel,
Gounsel

For the Respondcents ; ¢ .Shri Inderjit
: ' Sharma, Counseli:

Gy

~ CORAM:

The Hon'ble Mr. P K, KARTHA, VIGE CHAIRMAN(J)

The Hon'ble Mr. I,K. RASUOTRA, ADMINISTRATIVE MEMBER

1. - Whether Reporters of local papers may be allowed
to see the Judgment? ¢ 1y . ]
2. To be referred to the Reportérs or not?MV

J UDGMENT

(of the Bench delivered by Hon'ble Shri P.K,
Kartha, Vice Charman(J)) '

The applicant who has worked in the Railways

 from 26,1041951 till he was removed from service by the

& -

' | : th )
impugned order dated 20‘.05.1982;5_5239\8%% worked in the

various capacities in the Railways for over 30 years,
He was last posted as Assistant Superintendent (Inspection)
in the Diesel Locomotive Works in Varanasii, In this

application filed under Section 19 of the Administrative
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Tribunals Act, 1985, he has prayed for the following reliefs:

(1)

(id)

C(idd)

(iv)

(v)

(vi)

(vii)

(viii)

D
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To quash the qharge-éheet consequént upon which the
ensuing ex=parte inquiry has been held and ihe
iﬁpugned order of penalty dated 20.0531982 has been
madels

To quash the_éx-parté inquiry held against the
applicant consquent'upon which the impugned order of
penalty dated 20305.L982 has been madei

To quash the impugned order dated 2050541982 imposing -
upon the applicant a;major penalty of removal from
serviceiy |

To quash the order dated 154021985 rejecﬁing the
applicant's-appeél and which order was communicated
at the gplicant?s cor#ect address on 16409.1987.
To order the respondeﬁts to reinstate the applicant back

to his original post and to treat him as though he had

never been removed from servicep

" To order the respondents to give the applicant all’

arreafs-of pay and allowénces from the date of his
removal from service iie., 20405419825

To order the respondentsto correctly fix the pay
of the applicant and to érant him his original
seniority in his grad;@

To direct the respondents to give the applicant all

i

consequential reliefsy
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(ix) To grant the appliéant any othér relief which
the Hon'ble Tribunél may deem fit and proper
in the facts and circumstances of this case and
to grant the applicant costs of the case®y
2. Some of the reliefs enumerated above, such as,
his.reinstatement in service has become infructwous as
the applicant has in the meanwhile attained the age of
superannuation of 58 yearsi
3ie The case had appeared on the board in the list of
ready cases for4final heariﬁg,a All parties had been
informed that the cases bofne on the 1list were puosted
peremptorily for'final héaringﬁi When the case was taken
' up for final hearing on 26&05 1992, shri SuCw Gupta,
O Sharma, Counsel
srij Counsel appeared for the applicant jJand Shri Inderjit/
on behalf of the respondenuS@i We have gone through the
records of the case cgrefully including the counﬁer-affidavit
filea by the respondents and have heard the learned coﬁnsel
for the partiesy .
"4, A perusal of the case records igdicate that the
impugned order of removal from service was passed after
holding an ex-parte inquiry against the applicant under the
provisions of the Raiiway Servants (Discipliné & Appeai) /
Rules, 1968k The questi§n aiising for consideration is
whether the holding of an ex=parte inqui:y against the

applicant and the imposition of the penalty of removal

from service on him grelegally tenablefl
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$u ~° The fact§ of the casé in brief are fhat‘while the
applicant Was working at Varéhasi; he requested for leave

for éix days from 20%04&1981 ﬁo 2540441981 for personal
reasonsy He was accordingly sénctioned the said leaQe-on
average Paye: In the application for leave submitted by him,
he had requested the respondepts to grant him permission fo
leave Headquarters and he had;ipdicated the aédress at which
he would be available while oﬁ leave, in case he was required
to be Eontacted for any exigeﬁcy&- The permission'to leave
the Headquarters was also sanqtioned by the iespondents;

6. The applicant'had souéht the above mentioned leave in
view of the ill health of'hié aged pafentsh= He wanted to
1éok after thém PY being with,ﬁhem and getting them medically
treated, Thereafter, the applﬁcant,requested the respondents
for extension of leave for 21 days vide his letter dated
26,04.,1981, He again requested forjeXtension of leave for .
76 daysiss He has stated that h; was_in no position to join |
as the health of his‘patents continued to cause him concern
and he, therefore, requested for a further extension of leave
}or six monthsiy He sent the request for the éaid leave by
registered post on 6¢lle198Ll: ‘He, however,. could nof receive
any réply from the respondents and he himself was in no
position to contact his office peréonally& Howe&er, he

received acknowledgement card of his registered letterw.
L
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T The applicant himseif became a patient of
hypértension? ‘He was adviséd by the doctor to take
complete rest., He sent two medical certificates to the
respondents on lOsz '1982 and 14:,,08,1982
lsgé On 310551983, the appllcant was declared fit
to rejoin dutyk’ He reported back for duty along with a
medical certificate dated 3105419835 He also submitted
his joining report on 02:06.1983% The respondents, however,
did not allow him to join duty and they told him that he
had been removed fnom.service@.'No 6rder of reﬁaval from
service Qas, however, given to himg - No such intimation
had been‘received by‘him till then, He was unaware of any
inquiry being held against him behind his backy The
applicant has stated that tﬁe impugned order of removal
from service has not been given to zhiﬁ till dafe@; He,
howévér, contacted all officials concerned and learnt
that the order of removai frbm service was mgde4on 20,05.1982,
After much efforts; he managed fo obtain an unofficial
bopy of the said remgval ordeqé
9. The applicant made aﬁ appeél to the appellate
authority on 8.,6,1983 eventhough he had not received
officially a cépy of the impﬁgned order of remo&al from

service together with the Inquiry Reporty; The Railway
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Board rejected his gppeal ontl5éo2@l§85 on the ground that

it was time barred and also saying that “incidentally,

Sﬁri Bwéu Kumart's working héé been no%iced by the

Board to be very indifferent® |

10% -With regard to the aﬁpellate.ofger,'the learned

counsel for the applicant submitted that the appellate

authority has levelled a newicharge against the appligant

which - did not form the part of the original charge. -..

brought against him. He al®’ submitted that the appellate

order is a non—speakiﬁg ordér{and is liable to be quashed on

- that grounab |

1. ~ The applicant has staﬁed that the aforesaid decision

of the appellate authority was sent to his address at Delhi

at E-108, East of Kailash, New Delhi on 16,09.19875 In the

said letter, the respondents have stafed that the éppéliate

order dated l5§02wl985 had been sent to him at his home

address under registéred/AgDﬁppost and was returned undelivered

and, therefore, it was again | sent in original at the

address given iﬁ his gpplication dated 20;10119853

124 The impugned order of ;emoval from service dated

20,05,1982 is at‘Annexure D to the application, pages 30-31

of the paper books It has beeh stated therein that a -

Memorandum together with Statement of Articles of Charges

framed against the applicant for prolonged unauthorised

absence from duty with effect frdm 21.05.1981 was sent to his

address by letter dated 3%i0,l981 by registered post with

acknowledgement. It was returned undelivered by the postal

X~
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authorities. Despiﬁe best;efforts, it was not possiole
to serve the Memorairdium in;questiom-upon him and as sucin
.the salle was pasted on the jmtiﬁe boara nearest to his
- working plécew A departmenkal enquiry was ordefed and
intimation was sent to his ;e;manen# address (home address)
as recorced in the ;ervice records by regiétered post'with
Iacknowledgement due, That~£oo Qas returned undelivered by
the postal authorities and éccording;y that was also pasted’
on the notice board., In these circumstances, the Inquiring
-Autiority proceeced to iold the enquiry ex-parte and submitteq
- - his findings on:all the material available on record, The
disciﬁlinary apthority considered thé findings as well as
other materials on record éﬁd came to the conclusion that the
fharges fraéed agains£ the applicant has been proved and he
was not a fitAperson'to be fefained in service.
13,  The admitted factual position is that the applicant
ﬁad left‘Varanasi on sanctiohed.leave an@ the address while
on leave had also been indicated by him to be at Delhilé The
sanctiongd leave, however, was'oﬁly for 6 days and consequeﬁtl
the address given by him was valid only for that period. All
the communications in regard to the enquiry initiéied againét
him were sent to his office éddress at Varahasi, whereas the
app;icant contends that he was all the while at Delhis The
appiicant has stated in his éppeal dated 8,6,l983 that his
Delhi address was also availéple in the'Leave

' : ad
Record Fileygi It-was argued that Zthe Memorandum of
' 4 Q(./’
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_Charges framed against hig been sent to his Delhi address
or the subsequent‘correspdndence been sent to his Delhi
address, he.could'have paﬁficipatéd in the enquirys

He has also submitted thaé‘there had been no adverse
remark in his confidentia; reports throqghout his career
and no charge-sheet or :ﬁther enquiry had been initiated
against him for more than three decades of his

service with the respondents,

14, An ek—parie enquiry was held against the epplicant
oh the alleged ground that the communibafionSSenf to his
office address were.;eturged by the postal authorifies
undéliveredy It would apﬁear that all the commmications
were sent by the-respondents to the office address of the
applicant in the absence of any other intimation given by
the applicant. The responﬁents, however, did not take any
stéps to effect any shbsti?uted service in the formiof'
publication in the News ?abersnmich is a récognised
'meﬁhod in a case where thelaadress of the person concerned

is not certain or known; Instead of resorting to this,

the respondents merely pasted the returned letters on the

?K;"f
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notice board of ‘their office at Varanasi whicld"‘s’erved’

1o pui‘po ses ‘

15 We are, therefore, of the view that the holding

of an ex-parte enguiry agaiﬁst the applicant in the

facts and circumstances of the cése is not wholly justifiedi

16, With regard,'to the appellate order, we are of the

opiniqn ‘that the same is a ﬁon-y-speaking order and is

liable to be set aside and quashed,, In Ram Chander VSie.

Union of' India & Others, AIR 1986 SC 1173, the Supreme Court

has observed that duty to give reasons is an incident of ‘ |

judicial"précess{‘.‘- The appellate autho;j:ty is required to
consider:

(1) Whether the procedui‘e laid down in the rules had been
complied with; and if not,whethersuch non-compliancé
has resulted in violation of any of the provisions
of thg Constitution of India or in the failure of
Justice; N

(2) whether the findings of the disciplinary authority
are warranted by the evidence on record; and

(3) whether the penalty imposed is adequate, inadequaté
- or sévere and pass orders confimming, enhancing,
reducing or setting aside the pefxalty or remit back
the case to the authérity which  imposed or eﬁhanced
~the pun‘isl,hmerrt etci -
17 _Rama Chaﬁd'e:!'s. case also relatea to the removal

from. service of a Railway servantiki The Supreme Court set

ol



- 10 - - \\jkj

"~ aside the order of remova% on the ground that the appellate
authority had passed & nonespeaking order,

18, The ratio' in Rama Chander's case equally applies
to the instant case,

19 The learned counsel for the applicant argued that
g .

apart from the fact that the appellate order is a nonw
-speaking one, the appellaté authority has also erred in
levelling the charge of being indifferent in his work on the
'applicént without éiving afsh;w cause noticg to nim, In our
,opinion, the appeal had been rejected'by the appellate
authority as time barred and reference ﬁo applicantts
indifference.to work is og;y an incidental observation which
could,have been Qmitteda If is, howéve?, not fantamount to
levelling a fresh charge on the applicant, as contended by
him,;
20% In the conspectus of the facts and circumstances

of the case, we set aside and quash the impugned order of
Aremoval of service of the applicant dated 2040541982 and the
impugned aépellafe order dated 16ﬁp9%1987,and.direct‘the
ap[;licant to file a review petition to the respondents
within a'period of 36 days from the date of ieceipt of this
order, bringing out alllrelevant‘fgctors,including as to

why he did not formally intimate -to them his address

/ o - )
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and whefeabouts 1mmed1ate1y after the expiry of the
sanctioned leave. 1In that ?vent, the respondents
shall‘consider the review petition on the merits,also
keeping in view the period'of service rendered by him,
and pass appropriate and reésoned orders as expeditiously
as possible but preferably within 60 days of the receipt
of the petitione The appli;ation is disposed of
accordingl v

There will be no order as to costsfy

JL{Z Q9~Lm/‘/‘/y

+ . . Z‘/
(I.K. RAS TRA /57}/” . (PKo KG\RTLII
MEMBER (A) VIGE CHAL RMAN J)
29,05.1992 o . 2905, 1992



