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Cpntrsl Administrative Tribunsl
Principal Bench, Pelhi, n

P.Ai, No. 1746/^RR

Yash Pal Kumar 4 Ors
V/8 •

Union o f India A Ors

0»A. No. qfiR/RP

Brihaspati Prasad
vs,

Union of Indig & Ors

0»A. K'c,

•Karam Nagain & Hra '

' v/s.

Union of India & Ors

•0«A. No. 154R/RR

Raj Kumar Sharma & Ors
vs .

'̂O-n^r India &Ors
P.fl» f\lo. 7Bfi^RB

Chhote Lai & Ors

us,

Union of Inaia & Ors

Coram;

Date of decisTop, Aggust 28,199
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• 9

• •

9 9

9 •

• •

Resporc ents

Applicant

Res po nd e nt s

Applicants

Raspondents

Applicsn ts

Respondents

Applicants

Responds nts

Hon.bl= nr au.ti« A„,ita„ Ch=lr„,n
on ble Mr I.K. Rasgotra, Member

For the Applicants

For the Respondents with Ashok Aggarual,counsel,
.. Mrs Raj KumariChopra,

counsel '

All th=s, 0.A,. ^

ord„. . In OA No. r746/8B,th«, ,8 applicant. uhL .
hav. b„n permitted to file on. 0,A. i„ oA «o. 968/BB.
th.« is only on. applicant. In D.A. Ho.2iU/eB, there
«e Wapplicants.. In O.ANo,1545/M there are 12 appli
cants and in O.A. No. 786/88. there are 27 applicants.
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All these cases raise common questions of law. The master
• , -. f ^

pertains to the promotion to the Lower Selection Grade

from the Grade of Sorters in the Railway l*Iail Service

of the Department of Post and Telegraphs, riinistry of

Communications, The Post and Telegraph (Selection Grade)

Recruitment Rules 1976- framed in the exercise of pouer

conferred by Article-309 of the Constitution prescribe for

aeniority-cum-merit as the criteron for promotion. There

is a provision for scrutiny by m Departmental Promotion .

Committee as. a pre-condition for promotion.

The allegation of.the applicants is that the

respondents are disctiminating among equals ignoring

-senior clairaai ts and were making piece-meal and
^ " ' S. . . • '

haphazard promotion to the Lower Selection Grade. They

Nive complained that on 30,9.1968, 19 persons from the

Grade of Sorters were promoted to the Lower Selection

Grade. Again on 15,3,85 by another order, 14 persons

' " u ' - J

were given notional promotion to the Lower Selection

Grade but the applicants who were also from the Grade of
••• !

Sorters have been repeatedly Ignored.for consideration /or

such promotion and persons juniors to sone or ell the
/ f .. ^

epplicante have been pronbted*

In September, 1968 iihere was-etrike in the Pc|Bt and

/

^.c; :.'4 s-*?

i f r -3 'i 'Dri- > V.

Telegraphs offices in the country in which eeveral w
-ui-r- r.- ; .;r>3 f ?/j'
. employees were Marked dies^nqn and sosie others arrested

- f

for brief periods. The allegation suns that there wee
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an attempt to auard loyal employees and 19 sorters

who came to work in the strike period yere promoted to

the Louer Selection Grade by the order dated 30e9,1968

(.Annex, 'A' to OA 1746/8B)..

Shri Kuluant Singh, a sorter on deputation to the

Army Postal Service,challenged this promotion in a urit

petition Dcfore the Delhi High Court. His case uas upheld

and the respondents uere directed that he be considered

for promotion as per statutory rules, Shri Kuluant Singh

was promoted to the louer Selection Grade by creating a
t n;r..,r-r-Ta

supernumerary post.

Again by an ordor dated 15»3«1985 (Annex *BV to

the Ofl), 14 sorters u ere promoted to the Louer Selection

Grade. One Shri P.L. Tiuari challenged the 1965 order

%

before this Tribunal in OA No. 155/86. He claimed that

there uas violation of statutory rules and by-passing of the

seniors. The Divisiob Bench heard the matter and by its

1^ judgement dated 7 Sep. 87 (reported in 1988 \/ol»I\/ ATC 148)

'Vo s.n:i

alloued ^h^ Applicationyby Shri P.L. Tiuari. It uas

• admitted before the Tribunal by the respondents that only

thosB uho had remained loyal during the 1968 Postalstrike
^ il..; -jy^ '-re? :iC rnrr: ;i-

uere being considered for promotiono i

The applicants thereafter made several representa-
:K1.? tl-.i S5;?x:t'r vlio • 'Z 'fC

tions to the authorities but there has been no response.

The plea taksn in the present O-Ss uas that since the

applicafets have been repeatedly superaeded and by a number
si;-jsn;r sniji: •;•>.? ;» ju1T . ; vO.,i, .

-'f:
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or ptrsons and »ino8'this Application is .S.in^t the ,
contimied arbitrariness in the policy of the respondents,

the Individuals uho have superseded the applicants uere

not made parties. 4t uas aiso stated that since the

applicants have already been granted the Louer Selection

Grade' and justice demands that their"promotion be made

• from 1968, the respondents be directed to give them pay

and allouances as are given to their juniors uho have been

granted such promotion u»e«f • 1968.

" The respondents took the plea tHat the present

O.ASS are not maintainable under the Administrative ^
Tribunals Act as no specific order of the respondents has

teen challenged. Secondly, the'Spplicatibn uas barred by

time for it relates to a claim of promotion u.e.f. 1.10.1968
for uhich the applicants have never agitated. Thirdly,

' the Application uas premature as the applicants had not

exhausted the departmental remedies aVailable to-them

before approaching the Tribunal and, Fobrthlythe ^
Application uas not maintainable as all those officials

' uho^are alleged to '̂hive ^lifierseded the applicants have jpot;

' ^een impieaded 'in^he case; . On th^ uas st^d
' that 19 offioiais uer^^ given the p4y scale.of thp Lower

I

&

•selection G«de u^e.>V 30 .9^968.W the Jground that jiuring^
thB period' of" 'strife»y bV perfQtmihg^-fchMi duties,.ttjey ,
had k«pt'We' ofi-tcVs uo^^ W.y iMW# alloued to Jtontinu"

''in ths 'Louer se'teort^^^^ •
f ;• '•

•> V

A.-
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f t-,Grade by virtue cf their seniority in S

,., the,, Stg . ,Assistant Grade^i .g. ^till their regular

, absorption in th^ Selection Grade. The. order dated,

. , 15,3.1.98^ uas issued by^the Office of the P.'^i.G,^ Delhi

Circle giving 'the benefit of ncticnal promction to 14

, , officials who.uere on deputation to Army Postal Service on

30 ,9,1968 , The depisicn in t!ie case of P.L. TIWARI (supra)

_ uas sought to be distinguished bn the ground that the

applicants had not agitated before the department, and,- ^

., thereore^ ,uere^ precluded from agitating the matter before

,-.the .Tribunal •

, , In the jr^goinder, it uas stated that the P.N.G,

_Delhi Circlej,Neu Delhi.turned doun the representation on

.5,3,1987 made by the applicants to the department,

. .Spcondlyj no relief. uas_sought which uculd per se affect

.. the rights and the interests of the officials who had

-,5 sedetl^ th_e, ap.plica.nt s • Consequently, it uasnot

,r .in,?pB.ssa,ry to ipipl.ead them. The applicants' case is

gf • .., A-t-hat- while ..the ,0 .^A relates to the claim of promotion

-! ^u.e .f. 1 ,10 ,1968 , the .specific challenge uas to an /

.5. . ,ord^er dated 15.3®1985» The challenge to the said order

i an^ reliance uas placed on the /

- ;..u . deci^ion of., the j^ibunal in OA 155/1986 -P»L » TIUARI: V/s»
O-': P;'; i;-.- "O : - ,}- ^ ~~ ^ H

, . UMION or INDIA & ANOTHER (supra) e Lastly, it uas 1

.-a^s yv i -; - that, the statu rules have been violated

-' '2. mentioned above , on

considerations other than what were provided in the Ruleip

j;: y-j?

X'̂ -i. 3 •
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# /'^ :f ye have h^ard iBarne'd eognsel for the parties ^

r ^and perused the material on the record and . decision of

the T '̂ibunal in naRP of P«L4 TIUARI (supra)

- . , . Before ue proceSd to consider-the contentions of

. , the parties, it would be necessary to state one fact uhich |

has relevancy. All the applicants had since been promoted !

; to the Louer Selection Grade'but.from different dates.

The applicants are nou.aggri,eyed that they have not been

given notiohal promotion from i *10 .1968 , uhen 19 Sorters

juniors to them uere promoted and'subsequently 14 other

sorters,all junior, to,4;he app.licants,uere promoted.

All these Sorters, 19 on the first occasion, Shri Kuluant.

; Singh, uho. filed a Writ Petition irt the Delhi High Court

and .14 others have been given nptional promotion from

I.IO.Iggg^ jl-^g applicants are. now claiming that thay

b« treated as demoted with ;»ff«dt from 1 .10.1968 and

benefits of such promotion like their junior colleagues.

- 43n the question of mainitairiability of the ,

' ..four points have been raised, which are mentioned earlier♦'

Ue will take them up seriatim* %
, -• - , , /

The plea that since there is no specific order
v.,;/.?'•-i:r..i ,• Y : ,

the respondents has been c'haillehged by the applicants!, the

o

present 0.As are not maintainable. This contention is
; ~';n "vs ^rr- ""V'

incorrect. The applicants have challenged both the orders
.'j? .Ir:-.'-'.c j "'r'i/: ''i-r'-r-g- , ••

of 1968 and 1985. They are aggrieved by these'ordars.
•lu , 0 a-':-;..' "v"- ^ t' / vV

The second point teken is that it is barred by •

e

on
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time i U.-nr, unabls^ to agree uith this contention

•either.' .The applicants have made representation uhich

uas turned dowby the P.I^.G., Delhi Circle; Neu Delhi on

.5.3.1987. The OiAs haus been filed in 198B and 19S9.

Further, in the-case, of P.L. TIUflRI (supra), the Diuision

Bench of this Tribunal held:

"Vhus., the-case:of each supcrsedinq officer
creates a fresh cause of action for the
superseded senior. .. in the matter of

. promotion, either ,by, selection or. on seniority
the superseded officer being in competition
uith-each, one" of: them can raise-'fresh cause of.
action, and promcticn of a junior over the

supferseded"officer•cannot' give•a licence and
- s right of^similar supersession to all those

uho are senior to such a promoted junior
but junior to the superseded officer.

In the circumstances ue feel that the applicant
can raise a legitimate grievance by the
impunged order of 15.3,85 by uhich respondents
4 to 7 uho uere junior to him but uere on

- ; .^.P .1558 ...uere-: prornotedjvuitth retrospective
effect from 1.10,1968 ."

The Division Bench held:

••.:.:Lr-.-««Ue. therefMe%:-^fand - the' application to
be uithih time under Section 21 of the

Admihrsi-raViVe Triburia'ls Act , 19815."

^ ,

In the present case , they are not only affected '̂

by the 1985 order by uhich 14 Sorters uere promoted I
-5

over their^seniors• Moreover, as seen above, the rejection
.. 'A-

of the representation on 5.3,1987 also gave a cfus* off

action to the applicants," Ue are, therefore, not'indinBd
^ ! •Cl-

to accept the plsa that these O.As are to be rejected on
f -r'-i -

-!

the ground of limitatipnw^

/
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/VThs third point, t^ken uas that ths applicants .• :
h.ve^nat.s.haust^,.nth.^d.part™ental^re.sdiesa.aiUble

, th.«. ,.,rut.a. ,s.en above, they ha^ .ade ^presantetlon
.hich,ha.,been:.ojootod.h.the^^^^

5 ,3.1987.. ' " ,

„.Tha fourth point vas aboot the n,antalnablUty
; ,,;tha applioation,-1 thoso omoials Uho ara allowed

'̂to havr saporsadoc) tt3p: 9PPlioaqM,hBVB not boon i^ploaded

=-'as partios ih the praoont: 0.As.. Jhi, contention has also
, i rip-^ub:atsnee'. ,The. SPRUoanta; hai^e ^ asked for any re^f

:those vho h^vS b.en.wo«oted / The applioants have
aiRidHhSt- they^ertreated likeuiso those uho have .

»r.^-cM,pi=rsodod^the„aPPlioints: olaimi™ any

relief aaalnst the Sorters uho have- not been promoted from
1 .10 .1968 or from 15 99;.5 .;r ovl,;;.

Ev^n=8nHhe merits:, tba.arBua,ent of the respondents i

J- ,:.= -i:s^ i,^ ;and'untenabl;a,rTh^^^ "es that all those

i .

; i :.o., .^rike period and •

•M " _ kept the offices open and functinning vere regarded by

. glvino.then, notional'promotion uith effect fron, 36-

;; ?
• i }.
i l i'

, /cpimon, this could "not
s.,, ,.. .„speslficallt:provided that the p^iptipn uould be baspd on

TSef.S,T therefore, not open to

- tHe ,0iv% some Sorters ,on
S.ii- f^a -v:r-r>r^
»So G .1:-? rn.C: ii.Bb"-;, •r-^r; :ri iiUn'i '

• . y'•••'•-••I--'-'" -^inr-yz-! .rjiTv :?i,;r'- '

nir
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a ground or by a method which uas contrary to the statutory

Rules. There was a clear violation of the Rules in giving

them promotion, even though noticnally , from 1,10 .1968 ,

In the case nf P.L. TIUARI (supra) , the Division Bench

• held:

•'So long as he is not crnsidered for
promotion he continues to be deprived of his
fundamental right. Even uhsn the juniors uere
considered on_15,3.19B5 for promotion uith
effect from 1.10,1968, the case of the applicant
uas not considered as he had taken part in the
strike of 1968. He has been as it uere,

T, ,permanently disqualified for such considerations;
- Such disqualification without giving any

opportunity to the applicant to defend himself
whether he participated in the strike or not and

.whether there were any other reasons for not
attending his office on the day of strike, is
to- our mind, ab initio void.

The Bench also observed; ,•> ; - •

-• ^ nue feel that the stand taken by the respondents
/ that the applicant is permanently debarred from

challenging the order of 15.3v1985, because he
• .. .had, not challenged the order of 30 .9.1968 is not

fair and just. "

6 '

; V'

i

k

subsequently, M.P .No .2088/88 was filed seeking certain "

olarifiCBtions in the order dated 7.9.1987 in OR Ne.1^5/86.
P.L. TIUARI*s case (supra). The Division Bench passed

•' ^ '

the follouing order: j

, Aftocordingly in the interest of justice and I
. ' - v.r tjlirifi.c.afeion ,Df pur., judgrpent dated 7.9.1987

in O.A. 155/86 we direct that the applicant
' '' "• aho6ld:.&lsb be ' considered tc have been promoted

to L#S.G. -uith effect from .1968 on the
basis of the recommendations of the O.P»C.
which met in 1984 without subjecting him to-
another 'further D.R.C., with all such >
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' • «nss.ueBti.l b.nem.;of^pay.-Ucuaneas - ||
V. . . ,„ , :ssnip,lty, .tc . .s u.rs glv.ft^ to-ras^pndents , ,

Ato 7,"' u • ' ;i9Q

„ . |̂̂ ,ua,h.ve also '«nsla6tBd-t6e contention of the
... ,-i^arnrcounsBl fl: the ipViicaHts. - .las Prnce.ds

..... , on the footing that juniors to" the present set of
.ppUoants' in these five 0 have^.^een, Promoted . even

......though notionelly, ^."•«ea...hen the aPPUcon.s
•^..re.also entitled to'W pfo«*^^ .M-,th.o.e .ho have

9393:-,.:,, ,.,.,,,superseded them. The' reason ua^that; the. ^.PPUcants names
• r^ H onH'the'D *P-^ • c:ould .ha\ye heldnoj.;.; ..had to, be considered and the |p

: ./.that'Vp" '̂-'- unfit: 'But-since they,were never taken
,,,.,intP conadaration: they cannot

or ou^d except on'the ground.-of being, unfit. -

'neither•iny;DPC conaidefed t^^^
„,, ; Consequent

^i+Tpd to promotion like those. ..superseded them, they are entitled pr
.. ,,hahave^been"promoted=..ith 1-ID-lses.
;jo>iever . as pointedi^lig^V'-^^ applicants J^ve

Vpj' 't,,,j, already been promoted, the ofiiy- -u ,. ,
' '•'fite to-be promoted. The...^r^levant date from uhich they Site .t...

• ..i ; .. ; 4-1 has to 00 by seniority
Rules of promotion require tha -•

sub^e^ to the re3eSti:6f.^cf
to be unfit 'by%ff^A>.fcV^ B^esvim^^^^ ulll arise: that

: they are all fit and^WinS s.ntoss,to those who have beenthe appUc.^B,also entitled, to be promoted
. -. :;no. the: same; date'&;H'̂ »96S;' The principle is that.

asenior >ho has been overlooked and not cen^rt^red for j
, prometion and does not suffer from any bar is to be pla^c

i?r\r ,;:i-

on • Srf r /• ; J,;
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4-hn-l- the applicants are alsoand u. a., of. the that the

..ose .ho have heen ...en p.o™oti.n hV o.de.s dee
3„,,.ea .nd.S.3.1.B.. 3.n.e th. ^ -
a.eadv heen ..en. th. on..

no™ .hich date they should .et promotion. The.e xs
• • . th»t they must get their promotionno doubt in.ourm.nd that they

•n-n=i oot promotion v;iz»»f„. the-date., their :uniors ,0 P

. that the juniors .ho have been promoted• Ue also-notice.that the 3

. . HM91968 "are also'̂ l-n the benefit-• 'vrde' ordex dated 30 .9
and eUonanoes. .he apPlloant., Wn. senior to

•thos'e Who. have superseded them are also entitle
• similar .relier from 1.10.1968. .
. . "..a. .thersfore,aUo. these -0..S- and dlreott

.e^^ondents to .rant promotion ^
• Mnpse five 0.As and they' to^the present ,I;PUoants in .he . .

. ntltled to monetary-benefits arising•upuld alS9,b?...fnt\ , ,^ 1Q .1968 to the
. allouances from l.iu.'^

'of difference of pay - .The^bove order.may,be,actual .date_ of their Prcoti-. T
of three months from the d^te-

- •^rtecpiPt of a copy °f thxs or
, I • - - _

• --'order .^as'to

d i

- u- (t' RTr ASG?T^)
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