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order,  In OA No. 1746/88, - there

there is only one applicant, 1In

are 15 applicants., . In D.& No.1545/88 there are 12 appli-

cants and in 0.4, Noe 786/88,vthere ares 27 applicantS,

o

All theses fiye 0.As. can be decided by a common

have been permitted to file anQIB@A. In DA No, 968/58,

" Applicant

Respondente

" Applicants

Respondents

Applicants
Respondents
Applicants ) |

Responde nts

Ms Nitya Ramakrishna,counaﬂ
with Ashok Agga:ual,counsel.

Mrs Raj KumariCthra,
counsel,

livered by

are ‘18 applicants uhb.

D.A. N0.2314/88, thers
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All theoe cases raiee common questions of'iau. The matter |

.
*
AL . , , ~

pertaine to the promotion to the Louer Seleotion Grads

from the Grade of Sorters in the Railuay Mail Service H

’

of the Department of Post and Telegraphs, Ministry of

Communications. The Post and Telegraph (Selection Grade)

Recruitment Rules 1976 framesd in the exercise of pouer

. ‘ , conferred by Article. 309 of the Constitution prescribe for

senlority-cum-merit as the oriteron for promotion. There \

is a provision For scrutiny by\a Departmental Promction

¥,
e

Committee as. a pre-condition for:promotion. [ X
The allegation of the appllcants is that the

reepondents are diecriminating among equals ignoring ' 1

.éenior claimazts and were making piece-meal and

.hapha7ard promotion to the Lousr Selection Grade. They

ttue complained that on 30 9 1968, 19 persons “from the
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..a. N o B
Grade of Sorters uere promoted to the Louer Selection
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Grade. Agaln on 15 3 85 by another order, 14 persons
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ware given notional promotion to the Louer Selection

car .o - L . r" . a_“" N -\eh a2 P -

. -
Jyﬁ E a2 Y

Grade but the applicante uho were also from the Grade of
fnn Lt : S R :

‘ Sortere have been repeatedly 1gnored for ooneideratlon for -
€IS lwdaut Fowooan O R d-»u - R j

such promotion and pereons juniore to some or all the,t,. 1
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employoee uere narkod diee-non and eome,othere erroetedf
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; for brief poriodo.~ The allegation rune that therf!uae
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‘/; L ‘”;?nhfttompt to‘auard loyal employoés.ano 19 sorters
L whn came'toﬁootk'in tno ;;ri;;:;e;};; u;;; promoted to
DR Ll Sy b Tt UL - ey b e
‘. the Lower Selectlon Grada by the order dated 30.9.1968
‘”:(Ann‘e'X-”'.A" to“GA 1746/88) A
- 'énr; Kuluont Slnph;zoa;ottor on“deput«tlon to the
Arm?tﬁogtai'SetVLoe“onalienqed'thio‘pgomotoon in a urit
pmtltlon oofore ths D;lhl ngh Coprt. Hislcase was upheld
.anoitne-respondentstmepe dinoctsd thatxh;;be considered t
m,;_ ‘ R A S S S N T P L PSS R : .}
‘ For promotion as per statutory rules, Shri Kulwant Singh . |
S : - LR R T N S S I . . ' !
“‘\ o was: promoted to tha louer Selectlon Grade by croatlng a ?
o _. Again by :on ordar dated 15 3.1985 (Annex 'B' to-
N o t;eﬂﬂw 15-s;;t;;;tjg}; p;omoted.tpﬁt;:EL;uer Selectlon |
. mwwG;aootuhbno‘snrlwpvL..Tluorlvchallenoed the 1985 order
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o o befora thls Tribupal in OA No. 155/86. He cl aimed that
- E B o B S SR SRR B VoL~ B S SN S O R SIS S TEY: P TT Y
o there uas v1olatlon of statutory rulos ano by- pa351ng of the
Th; Dioah hdthtt andi by ite
ey rat B amiiin rensd e TRa e . Sl T
N 'Judgement dated 7 Sep.87 (reported ir: 1988 Vol.IV ATC 148)
conF e Tl ovaage Domrdd b pod st TR AR e i e e
. o ailoued {n;\Appli;ot;on/by Shrl P L Tloarl. It uas
(o 3EYe m=or Gy oy Rdnsaliaba wtr o s
‘ ‘r. : admltted boFore tha|Tr1buna1 by the respondents that only
ro@nel taretlae R R ST PR e N e 2 RN AP
- thosa uho had remained loyal during the 1968 Postalsstrike
et L g emen L v ik oEaneaeg WO 0 LRt R Sas :
| -uere being cons:dered‘for promotlono :j S .: {
L _ The mp;lioonts th:r;:;tejumzjoh:o:oral repres;nta--
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applicants have already been granted the Lower Selection

 from 1968, the respondents be direbtea to cive them pay

‘ Apﬁiiéafian‘was hoﬁ"mainéainablg“éé“afiﬂfhose'éfficials

baen 1mpleaded in the case.f Un the merits it uvas st;’Ld

) that 19 offlclals uere glven the pay scale of thp Louer ‘

o e .

of persons and since this Aﬁpliééfibﬁfia agsinst the

continued arbitrariness in the policy of the respondents,

the individuals uhé'have supéréeded ﬁHe;applicantS were

not made parties. -It was'aiéo stated that since the

Grade and justice demands that tﬁeir"ﬁiomofion be made

and allouances as are given to their juniors who have been

granted such promotlon u.e fo 1968.

The respondents took the plea that the present
0.As; are not maintainable under the’ldr’h’inistrative ’

Tribunals Act as no'ébécific order of the respondents has

'ﬁéeﬁ'cﬁailenéed; Secondly, the’ Appllcatlon was barred by

time for it”reiétés.to a claim of promotlon Weeofe 1.10.1968

for which the applicants have never agitated. Thirdly,

" the Abplicafion ués~prématuréﬁés7thé”éﬁﬁlicants had not

ékﬁéusfédAtHe'dépérthehtéi remedies available to.-them

[ -

" before appruachlng the Tribumal and, Foutrthly, the

4

N S T T P T .
_who are alleged to haveféupersedéd the éppllcants,haVe’not

/

PN

SBlBCthﬂ Grade u.e.f. 30.9.1968 on tha ground that during

tho perlod of strlkh by parfcrming thair dutlea, tWay _:

had kept tha nfficas uorking.' Thny usre allouad to.contlnun:

*.w ’ -

iﬁ the Louer salection Grade %ill ﬁhey uor- gpgnl 'l"

o ey T st
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. ﬂA&Arx”,‘absorbed 1n the Grade by v1rtue of thelr senlorlty in \Att o
‘ oy Lo N L K i 3 » : ¢ )' J.‘ ce ".:.‘4

‘i

Jthe., Sto. Asalstant Grade,l.e. Llll thelr reoular '

Fag

.._)5ahso§ptionxln the Selection Grede. The order dated
‘15:§gj985iuas lssued by the DFFlCe oF the P.! G., Delhi
Circle glylngwthe“heneflt_of noticnal ptomotion to 14

: Oﬁficials_gho were on deputatlon to Army Postal Service on |

30;9.1968,, The dBClSlCﬂ in the case of P L TIUARI qupra)
. uas soughtvtoube~dietin9uished on the ground that the

s applicantaahad,notmagltated‘hefo;e the department. and,-_,;

.. thereore, Lmarefp;eoloded%ﬁrom agitating the matter before l

Srasien et .
) \ mit< K’ e 7T 4"_'.';, - ,\th.«?_ ‘TribUnal“z ) [ :, - . . ' . :

er see . ... ... . 1n the rejoinder, it was stated that the P.M.G.

P igelhiéclgole,iNep,Qelhliturned down ‘the representation on

Lord W0 DL T S T

‘;;?555 1,87 made by the arpllcants to the department.

Tt JM_“seqdndl% no rel;eFAuasksought uhlch uould per se affect

Serp Fa e the rlqhts and the 1nterests of the off1c1als who had
P fiﬁgol wl P superseded the appllcants. Consequently, it was not o
. L?ﬁ,qeoessary to 1molead them. The applicants’ case is %
F oL R ELLa S T DR R !

Ty that Uhlle the U.A. relates to the clalm of promotlon

it aveﬁ'éfwrazﬁ:Ueeef'f1s13319§3;.thB;SPﬁcific Qhallenge vas to an /.

P

%w!&%a oy i order dated 15. 3.1985.“ The'challenge to ‘the said ordei_

P
i

Chin nglAam Ua§‘Ulthln tine ,and, the rellance uas placed on- the

i

e
.""*f' ..“:::g-,

mgi;?i-fiﬁ;“ dec1510n of the Trlbunal 1n DA 155/1986 -P.L TIUARI US.;

: HNIUN OF,INDIA“& ANGTH;R.(SUpra) Lastly, it masx'f
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ey ik ralterated that the statutotry rules ‘have been v1olated

»-;g; ﬂ,,by g&g;no promotlon te persons, as mentloned abOVB, on -

"‘—f— x‘.r.

cons1derat10ns other than uhat uere prov1ded in the Rules+
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We have haard lsarned counsel fcr the parties |,

,
s
R

S , * .and perused the material :on ‘the récord. and _decision of’

T the Tribunal in the case of Peba. TIWARI : (supra)

S . Before ue‘prOCaed'to‘conSiderﬁthe'cbntentions of %
e the parties, it would be necessér& to state one fact which’ i
has relevancye. All the applicants had since been promoted
to the Lower selection Grade but from different dates.

. ~ The applicants are_nouﬂéggriﬁyﬁq;that they have not been |
o "~ 7 ""given notional promotion from”1,10,1968, when 19 Sorters

juniors to them were promoted-and subsequently 14 other

- e e PR - - - e Lo N [ i R -
) ] . -

Sorters,all. junior, touthe.qu;;gants,uere promoted.

a1l these Sbrtérs,'1§ on the ?irst'bccasion, Shri Kulwant.

tey e e e

. Singh, who.filed a Urit. Petition in the Delhi High Court

and 14 others have,been'giVan:nptional promotion from

14107968, The applicants are now claiming that thay

. svoduw 0 - betreated: as promoted with -efféct from 1.10.1968 and
(o . I o o -

benefits of such promotlon like their junior colleagues,

. e
t

-~ On. the guestion of* maintainability of the Dofp

T -
”

o ,fqui_POintsﬁhayg bgap :aisad,yh;ch are mentioned earlier,

. We ”lll take them UP seriatlm. o -~ ':; %

The plea that sxnce there is no spaclflc ordar bf
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the reapondents has been challenged by the appllcanta the
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1
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cprasent U.As are not malntalnable. Thls ccntentlon ia
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_ incorrect. The appllcants have challenged both tha ozlders~ e
Cpaabinnt lmd oy eeieitt rges SERRSRAES

.oa L A ~“7i'-x”,2.)-- b . S ,-.7,.. fp

' of 1968 and 1985. They are aggrleved by these ordors. ,'T'”

a,

i 5 e

fThe second point teken 13 that it 1s barred by~z4-»-ﬂf
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: * ctime i Ve wrs unable. to agree with this contention

~elther.'  .The applicants have made ‘representation which

was turned down:by the P.M.C., Delhi Cirecle, New pelhi on
5.3.1987. The 04As have been filed-in 1988 and 1989,

Further, in the-case. of P.L. TIVARI (supra), the Division

Bench of this Tribunal held:

"hus), the .case:of each supcrseding officer
creates a fresh cause of action for the
superseded senlor. ee 1N the matter of
. 2 o - promotlon elther by selection or_on seniority
o the superseded officer being in competltlon
© with-each. one-of:them can raise-fresh cause of.
i&\ action, and promctlon of a Junlor over the
R superseded of ficer Gannot aive a licence and
a rlght oF s;mllar super59551on to all those
.uho are senior to such a promoted junior
“but ‘junior-to the superseded officer,
In the clrcumsiances ve feel that the appllcant
can raise & lecitimate orlevance by the
1mpunoed order of 15.3.85 by which resoondents
4 to 7 who were junior tec him but were on

T T

e TN P depo@eglonsrp 1968 .were: promotedsuith retrospective
. - effect from 1.10.7968 ." o
2 o T S S AL SRR Co- I >
The Division Bench held: |
Ls L0 M™le therefore, find the arplication to b
be u1th1n t‘me under Sectlon 21 of the
T Admlnlstratlve Trlbunals Act 1985
7 ' " In the present case, they are not only af‘Fected‘ . 1

Y e - I

o

by the 1985 order by uhlch 14 Sorters vere promoted /

. - “ )
TP SIS . . - - - BN )

T

over thelr senlors. Noreover, as seen above, the regectlon

B L . e
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of the representatlon on 5.3 1987 also gave a causs oﬂ

4 B
BTSN velow g‘f'} $ ' aAve )

actlon to the appllcants.- Ve -are, therefore, not’ inclined

’.'-l.’.". A A '~,,..J Fhd

. . R Y " - . “: " > 7<<.
T e AR vty - a4 ¥, :

T " to accepththe plea that these 0 As are’ to be rejected on H

sl g e A AU & s oo ,..,,. el s . ,1
v gl Lotk 3 x Y ‘ ,

the ground o? llmitatlon.




gtetzen oo . The third polnt_u

ptiude hawe*notfethQS??g~§1}"tb?

v
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1

taken uas that the applicants »

depertmental remediea avall able ;

they have made repreeentation

#1007, T g0 them. | fub, as seen aboves

"uhichghaavbeengrejected by the Ps m E., DeThl Cirele on

5,3+1987,. S . - A
. The fourth pownt uas about the .maihtainability {
i ef bhe ﬁppllcetlon ae 2 those offlcmals uholare alleced |
% . 5 tO have superseded the hglieaqtgjhaue not'been impleaded ‘
o b | . W;Ue:“a:. o {
: Ot Tas partles in the preaent D»As. IThis“contention has also |
; - S A o i
é ¢ RIDLILT D Y pg substance- The appllc nts have_mot asked for any re]%gf h
: :onE,t - sl >
é S APT RN aaalnst those uho have been-promoted.s The app11cants haVe
§ e fif :? asxed ‘that they® be treatedllmheumae those uho have :
S ‘ supemeeded the,arpl; ;ntu;:'}h;§ja?éfnot claimihg any E
. rellef aealnst the SOTtELS uho havevhnh been eeOmoted from
3 1.10.1968 or From 153 1985.»' i
iéf :f ;ft—A ’ : ij? Even ‘Ga-the meritsy the: argument of the respondents% #
. R we@k;and uhtenahie.l The argument Jas that all those 'é
e e Eﬁi“JJwii.%m B : : L
| Sortefswuhewhadvuegkeeqﬁﬁfahgfthé etrike period and i Do
; bt an FW‘Kept the offlces openlahu Fum;tign;ng uere-reua;ded by R
TR TR O T I o _ : 1 1
wHLED S S AT gl(ylng themmnotlena} promotlon ulth ef‘f‘ect f‘rom 1,10 ‘i'i.j r -

SRR

A, shon& questlon 1s. uhether thls could be done? In our

o .
WERATE T g ne ey

ot be done‘uhenrﬁhe Rules for promotie

i

oplnlon, thls could n

AR o 3
Y s r -

kfggpeegfically prov1ded that the promotlon uculd be based an

-~ . ::‘-' S I l‘ L :!‘ x
% .1‘;@')". -’_if_-.'- ¥obad o b e g ks f the merlt. o . | |
- senlority-cum"reJQCthMSIt wasg., therefore, not. open to 1
Frep s Ll et
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the resﬁuﬁdents to glue-promctlpn to aome'so:ters,on




7

:‘P.L TIUARI{g case (supra) ; Tha Div1310n Bench passad

. the Follouing order°

-e
.. S

a ground or by a method which was contrary toc the statutory

Rules. There was a clear violation of the Rules in giving

them promotion, even though noticnally, from 1.10.1968,

<

In the case pf P.L. TIUARI (éupra}, the Division Bench

© held:s

ngo long as he is not ccnsidered for
promotion he continues to be deprived of his
Fundamental right. Even uhen the juniors wers
conSLderad on_15.,3.1985 :for promotion with
effect from 1.10.1968, the case of the applicant
" -uas not considered as he had taken part in the
strike of 1968. He has been as it vere, _
,permanently disqualified for such con51derat10ns.
-7 . such disqualification without oiving any
opportunity to the applicant to defend himself
" whether he participated in the strike or not and
whether there were any other reasons for not
attending his office on the day of strike, is

to.cur mind, ab initio void."

The Bench also observed:

"WJg feel that the stand taken by the respondents
st s that the aopllcant is permanently debarred from
challenging the order of 15 351985 because he

=, . .- had -not challenged the prder of 30,.,2.1968 is not

fair and juste M-

N
Trer boc e,
LT ol _-,,,- . . . i 5
srueg YN

subsequently, M P.NO.ZDBB/BB was flled seeking certain

Mﬂclarlflcatlons in the ordar dated 7.9.1987 in OA No.155/86-

I

!

s

-

e -2
N -

x;!AccordLngly in tha 1nterest of Justice and |

in O.A. 155/86 ue dlract that the applicant
-“’should also be considered to hava been promoted
to LeS.Ge -with effect from’ 14ﬂ0 1968 on the
. basia of the recnmmendatlons of the D .P.C..
- which met’ in. 1984 ulthout subJactlng him to .
:>anothar further D.P.C., with all such ,

“ “4n elarification  of our, Judgmant dated 7.9.1987 -

s .

R
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\consequentlal beneflts of pay,‘allouances, N
20 e .?,,.senlorlty g“tc oy as \,Jere gl\len "CD rESpOndentS
. 4 to Te SR e e »

Buaiiin ayign ue have also C0n51d8red ‘the contentlpn of the

learned counsel for the apPILCante.. Thelr plea proceeds
cwee - on the Footlno that gunlors to®the present set of

'applicants'in these ‘FiVe'U;As 'haue;been_ppomoted,-cven

v)
:J.
®

ttough nOt\nnnlly rrbm'T;d014968;¢uhePnthe applic

~;uene,aluo entltled to be promoted 1dike those uho have.

T s superseded them. The reason uasgthat the. appllCents names

Wy

-had, to be COnSldeTLd and the D. P-Ca could ha\!e Held '

s :J, that 50 and so was Unflt. "Byt~ sinmce they were never ‘taken

w;,lnto COnSlderatan, they cannot ‘be superseded on any

"‘.’ - L.L

-

5ﬂf;a“'ﬂ nd except on the ground of belnogdnfit.
Neither any DPC Consldered their-names noT found them

o ounfibe Coneeouontly, beina’ senlors to those uho have

PRSI SN
ool

SETE e superseded them, they are entltled to promotion like those

t

F { Toues .o
uhq,have been promoted ‘with effect from 1.10.1968 .,
- e out

.Houever, as polntedlearlfer, ‘dince; the applicants @aue‘

‘@fa;:wualready been promoted “the onilys Duestlon is ¢ yhat is the

7

SEE releVant date from Uhlch they dre to.be promoted. The
"*!".i.r :‘. ch e e \\'

T Rules of promotlon requ1re ‘that.:itshas to go by senlorlty

i

to be unflt by the D PoC. a4 presumptlon uill arlse;thatl'

5 1’\

they are all flt and belno senlors to those uho haUe been

from the same: date Vlzo 1.1 »1968 . The prlnclple ls that

"a senlor uho has been overlooksd and not considered for}¥

‘-_Promotlon and does not suffer from any bar is to_bejplacec

ﬂt to the rejectlon of unflt,?~IF none has been Found:

re‘also entltled to be promoted




Of

‘ fhdéé‘uha have superseded them are also entitled to

; tdfthetpnegqnt qppllcants in uhese Five 0 .As and they

-l
ahead of»dié jdniors in matters of:pgdmdtidn. | ‘ \f\
S ue fidd‘considarable‘force in the above argument
ahd wve are of. the vieu that the appllCants are also
entitl;dﬂto promoyidn From,1.1ﬂ.1968 heing _aediorg
to £hose.dho have bdgh'giVen prodotfdn py orders dated
30.9.1568_and 15.3.1985. since the promoiibns have
already been - given, dhe only guestion is tc be décided
from uhlch date they should get prDmctiDn; “There is

-~

no doubt inrour mlnd that they must get‘EHéir promotion

from'the‘ddtew_thelr juniors got promotion ViZe, 44D .19684

|
\\

We alsOunotipe-that the junlors uho haue’ﬁeen promoted
'vide order datgd 30 9 1968 uere also given the benefit

4

of pay"and allduances. The appllcants, ‘being senior to
simila;-relief from 1.10.4968.

tUe,cherEfore, allou those UeAs and direct the

réspondents to grant -promotion "?rd}xif:"&'l 10,1968 " -
‘uould also bgﬂsntltled to monetary ‘benefits arising out
'of difference. oF pay and aTlouances from 1.10 1968 to the
'dctﬂa1~date of thelr promotLOn. The above order.may;be’

o ]
.gomplied uxthln a period of three months from the d?ttu

'ﬁ”ﬁffteceipt of 2 coPy of thls ordar. There u111 bef“° -

LR .3 ‘ i L Y PP B L
- ‘prder . as tq.qnstS. . L RSP )
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