
^ CAT/7/12
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL /

NEWDELHI

O.A. No. 9/1988

DATE OF DECISION 7.12,1990

G.5^ Kanci Petitioner

3 . C.Sinqhal Advocate for the Petitioner(s)
Versus

Union of India through Resnondent
Secretaryj Railway Board andb
P«H.Ramchandani Advocate for the Respondent(s)

I CORAM

The Hon'ble Mr. S.P.Mukerji, Vice Chairman

T^e Hon'ble Mr. T,S,Oberoi, Member (3udicial)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?N"n

4. Whether it needs to be circulated to other Benches of the Tribunal ? fv-j
/

0 R D "E R
(Hon'blB Shri S,P.flukerji, Vice Chairman)

In this application dated 4th January, 1988 filed

under Section 19 of the Administrative Tribunals Act, the

applicant who retired from the Railway service on 31*12,85

after holc3ing the charge of the newly established Rail

Coach Factory, Kapurthala has prayed that for holding the

charge of that Coach Factory as Officer on Special Duty

from 18,9,85^he should be given the grade of the post as

sanctioned in the Ministry of Railway's letter of 8,8,85

at Annexure.A.S ie^, Rs,3000-100-3500 till his superannuation

on 31,12,87 and his retiral benefits should be refixed

on that basis. The brief facts of the case are as follows;
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2, The applicant was appointed as Assistant

f'lechanical Engineer, Class I uiith effect from 1,8,53 and

after a distinquished car'^eer in the Railways uas' selected

for the post of Officer on Special Duty for setting up

the Rail Coach Factory at Kapurthala, The grievance of

the applicant is' that even i/f the post was created in

the scale of General l^anager ie, , Rs, 3000-3500 uhich '

was revised to the scale of Rs, 7300-e000^in the impugned

order at Annexure.AgI dated 18,9085 he was appointed to

1

the post on a fixed pay of Rs^ 3000 per month and was

,|3cnaclvn<3
given the^revised scale of Rs^ 7300-7600 after 1,1,86,

According to him officers senior to him and bornedin the

panel of General r'lanager were promoted as Qeneral l^anagers

with effect from 1,1,86 but he was continued in the lower

gsad^ even though the responsibilities, duties and financial

AaYAelxriY\M>
powers that he enjoyed as O.S.D, were the same and have

"<Kose
been more than of the General (Manager, According to him

he was given verbal assurance that he will be given the

i/v«-a|d Ilir
grade of the General l^anager but of his brilliant

(LO-YYVJ,

performance as 0,3,D, as a result of which the tight

deadline for the Coach Factory to go into production was

wdr
his representation which he submitted on 28,10,87

(Annexure,8) was rejected by the Railway Board in their

letter dated 18,12,87 (Annexure,A^2) in a very summary

fashion. Th6 applicant has compared the charge of the

Kspurthala Coach Factory/t^ha^t other Railway producti
on

. . 3



-3- • •

\

units at Annexure.A.4 to indicate that injspite of his

heavier charge in Kapurthala, he uas given a lower grade

of Rs, 3000 uhile in other units of similar charoes the
A

A-

Heads of those'unls uere given the grade of General

r^anager. His further contention is that by the prlncipte

'of equal pay for equal uiork he is entitJed to the sanctioned

grade of Rs, 3000-3500 (revised to Rs«73Qq-eOOO from

1,1.86) against the post of O.S.D, h§id by him^

3, . The respondents have indicated that having

accepted the posting as O.S.D, with a fixed pay of Rs.

3,000/- as at Annexure. A. 1- he is estopped from claiming

higher pay retrospectively. According to them the apptic^
uaited till the fag end of his career and submitted a

representation on 28.10,87 just two months before his

superannuation as he uas afraid that if he had represented

^ earlier he would have been shifted from the post. They

have also indicated that the applicant was considered but

was not selected for appointment as General l^lanager by the

competent authority which further decided"that the applicant

should be allowed no increments in the grade Rs,7B00-200-
(revised)

7500-250-e0D0/till his seniors are ap'pointed to that grade"

and -'that he should be allowed increments in the grade Rs.

3000-3500 since revised to Rs.7300-200-7500-250-0000 only

after his seniors haticbeen appointed to that grade".

^64-^-'̂ 5hri Satish Behl who was senior to the' applicant
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LJ8S appointed as Gensral i^anager uiith effect from

1«11«1987o The respondents have denied any verbal

assurance given to the applicant and have stated that

the achievemsnt in th'̂ e Rail Coach Factory cannot be

attributed only to the applicant in his individual

capacity^

In his rejoinder, the applicant has stated that

Goverlmment cannot justify the wrong committed against

him by stating that the applicant had not protested^

The applicant is not demanding that he should be posted

as General Manager but be given the sanctioned pay of

O.SjDj, ulaich he was holding^. He has further argued that

the respondents' stand that it was decided not to give

any increment to the applicant in the grade of Rs,3000-

35OO0f or Rs« 7300-8000 till his seniors are apnointad to

that grade is illegal as .stoppage of incrementi is a

penalty under the Discipline and Appeal n'ules and cannot

be imposed without following the prescribed procedure^
VLolxNlun^

By the principle of eoual pay for equal work

on the ground that his seniors have not been given the '

grade to which the applicant was appointed, the respond

ents' stand is unconstitutional and illegal^

have heard the arguments of the learned

counsel for both the parties and gone through the docu

ments carefully^ It is admitted that the applicant was

appointed to the post of Officer on Special Duty which
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is the same as was created/Annexure-A,5 in the

scale of Rs« 3000-3500, Accordingly, it is the

statutory and constitutional right of the applicant

to be given that scale of pay and revised scale

corresponding to that pay scale uith effect from

1»1,86, The respondents have taken the stand that

the competent authority decided that the applicant

in
should not be alloued increments the unrevised

scale of Rs, 300,0-3500 and the revised scale of

Rs, 7300-8000 so long as his seniors are not appointed

to that grade. The respondRnts have not indi cated

anytHiing documentary or otheruise to show that the

post of OoS.D, in the scale of Rs# 3000-3500 uas doufl-

graded to that in the fixed scale of Rs,3000 so long

as it is held by the applicant. The stand taken by

them is that th'e post held by the applicant continued

in, the scale of Rs. 3000-3500 till 31.12.85 and

carried revised pay scale of Rs.7300-8000 but the

applicant was not given any increment because his

'seniors had not been appointed to that,grade. This

stand is profoundly illegal and indefensible. The

•• cx

incumbent to t^hre post is entitled ,statutorily to the

pay scale of the^ post inclusive of the periodical

increments. These increments are earned after render-

HK*. cq. year
ing service for^specified period se one/or two years

• tv • .ft- , .

and these increments c.snnot be denied except by an

W • . •
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order passed as Measure of penalty after going through

• ' ^

the procedure laid doun in the Discipline and Appeal

RuleSe

6, The learned counsel for the respondents argued

that a conscious decision uas taken to allow the fixed

pay of Rs, 30P0 to the incumbent of the post of 0,S,D,

till the Coach Factory at Kapurthala goes into product

ion, This argument is not uery convincing because the

order 'at Annexure,A<,5 creatipg the post reads as follous:

"Sanction of the Railuay r^inistry is communicated
to the creation of a uork-char^ed post of Officer.

•' on Special Duty in the Grade of Rs.3000-1D0-
350G for a period of tuo years from the. date of
operation, chargeable to .the Estimate .for .
setting up a neu Rail Coach Factory in Pun.jab."

(emphasis added)

When ue remember that this order uas issued when the

Coach Factory at Kapurthala uas still at the drawing

board stai^e and the post uas chargeable to the estimate

•j ' Vl-'gotd
for setting up of the Factory at cost without sayino

that the intention of the aforesaid order uas to have

the post in the running pay scale uith increments even

during the period of setting up of the Factory,

7. The learned counsel for the respondents.
• A.

argued that since the applicant uas not senior

enough he could not be allowed the running pay scale

of Rs« 3000-3500 which is equivalent to that of General •

Manager, If that uas the reason the post should have

been down-graded during the tenure of the applicant but

nothing in this direction uas done. On t he other hand

the applicant uas selactsd amongst a number or
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other competitors as the most suitable person for

holding the post» In case the post is to be filled up

fcnr- jjCVJ
by selection, seniority is not the determinino factors

and once a person is selected for the post and the post

is not down-graded he is entitled to get the pay and

increments attached to the post irrespective of his

seniority srnd untrammHted by the fact whether any
R- A- R,

of his seniors are getting similar grade or not»

are also not very much impressed by the

argument of the respondents that the applicant hauing

accepted the post orh a fixed pay of Rs, 3,ODD is estopped

from claiming the higher grade. The Hon'ble Supreme Court

in Sushil Kumar Yadhunath 3ha Us. Union of India and

anothRT, AIR 1986 3C 1636 and in State of U.P^and others

l/s, J.P.Chaurasia and others^, AIR 1989 SC 19 has observed

that an employee is not in a bargaining position to protect

his basic rights vis-a-vis the Government, Thus^, the

slvttc^ci-
principle of estoppal cannot be aoainst the

applicant.

5, In the conspectus of facts and circumstances,

ue allou the application, set aside the impugned order

at Annexure-A.l in so far as it allows a fixed pay of Rs,

3000/— to uhe applicant and direct the respondents to

refix the applicant's pay, allowances and retirement

benefits as if he was appointed as Officer on Special

^ Duty, neu Rail Coach Factory, Kapurthala on the running



V

scale of Rs. 3,000-100-3500 till 31.12,85 and Rs.

7300-200-7500-250-8000 with efPect from 1.1.1986 till

his superannuation. There uill be no order as to

\

costs,

/T.S.Gberoi) (S.P.nukerji)
Member (Judicial) Vice Chairman

7.12.90

Ks.


