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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL é
NEW DELHI '

: 88
%A. No. 9/19 XSBX

DATE OF DECISION_ 7.12,1990

G.S. Kang - Petitioner

J.c.Singhal Advocate for the Petitioner(s)

: Versus o _ )
Union of Indiea through
Secretary, naiiway BUde‘anéFG?R%HQ§nt

P,H.Ramchandani .__Advocate for the Respondent(s)

g,; CORAM . |
.. The Hon’ble Mr. S,P.Mukerji, Vice Chairman .

The Hon'ble Mr. T,S.0berei, Member (Judicial)

1. Whether Reporters of local papers may be allowed to see the Judgement ? 70.,,
2. " To be referred to the Reporter or not ? Yo

. 3. Whether their Lordships wish to see the fair copy of the Judgement NV
4. Whether it needs to be circulated to other Benches of the Tribunal ? (v

- 0RDER o
~ (Hon'ble Shri S,P,Mukerji, Vice Chairman)
lIn £hi§ abplication dated 4th Janvary, 1988 filed

under Section 19 of the Administrative Tribunals Act, the
* _ applicant who retired from the Railway service on 31,12,85

after holding>the’charge of the newly established Rail

Coach Factofy, Kapurthala hés prayed-that for holding the

charge of that Coach Factory as UFFicer on Special Duty

Frbm 18,9.85)he shouwld be given the grade of th; post as

saﬁctioned in the Ministry of Railuay's letter of 8,8,85

at Annexure,A,5 ieg,le¢3006-1DD-3500 till his superannuation

on 31,12.87 and his retiral benefits should be refaxed

on that basis, The brief facts of the cese are as follows:
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2, The applicant was appointed as Assistant
Mechanical Engineer, Class I with effect from ﬂ.8.53 and
after a distinguished carzeer in the Rziluways Qas‘selécted
for the post of Cfficer on Special Duty for sétting up
the Reil Coach Factory at Kepurthala, The grievance of
- ' ' ‘ilhcwzk :
the appliceant is that even %f the post was created in
the scale of General Mznager ie,, Rs, 3000-3500 which ~
was revised to the scale of Rs, 7300-8000,in fhe impugned
order at Annexure,A,1 dated 18,9.85 he was appointed to

\

the post on a fixed pay of Rs, 3000 per month and uas

_ QontnﬁVﬂd&ﬂﬂ
given the revised sczle of Rs, 7300-7600 after 1,1,.86,
According to him officers senior to him and bornedn the
R
panel of General Manager were promoted as General Managers

with effect from 1,1.86 but he was continued in the lower

gpad= even though the responsibilities, duties and fimancial

: somelimnes
powers that he enjoysd as 0,5,0, were the same andhhave
S
those
been more than of the General Mznzger, According to him
&

he was given verbal assurance that he will be given the
' ' : ;/wh]oili—
qrade of the General Mznpager butriﬁﬁﬁg?d'of his brilliant

performance as 0,3,0, as a result of which the tight
deadline for the Coach Factory to go into preoduction was
mekt |

made, his representation which he submitted on 28,106,687
(Arnexure.B) was rejected by\the Railuay Board in their
letter dsted 18,17,87 (Annexure,A,?) in a very summary
fashion, Thé applicant has compared the charge of the -

‘. . with
egpurthala Coach Factory/that other Railuway

&

production
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units gt Anmexure,A.4 to indicate that iqkpite of his

heavier charge in Kaspurthala, he was given a louer grade

ov lighlew

of Rs, 3000 while in other units of 51milar charges the
A

Heads of those unis were given the grade of Genersal
Manager, His further contention is that by.tﬁe principle
of ecual péy for egual wbrklﬁe is entitld to the sanctioned
. grade of RS,V3UUU—3500 (revised to ﬁs,?SQQ-EODD from

1.1.86) against the post of 0,5,0, h&id by him,

3o . The respondents have indicated that having

accepted the‘posting as 0,5,0, with a fixed pay of Rs,

3,000/~ as at Annexure,A.1 he is estopped From'claiming

. ‘ L | debibovalily

higher pay retrospectively, According to them the applicart,
- - &

waited till the fag end of his career and submitted a
representation on 28,1D°87 just two months before his
superannuation as he was afraid that if he had represented

earlier he would have been shifted from the post, They

have also indicated that the applicant was considered but

was not selected for appointment as Genéral Managér by the

cohpetent authority which further decided"that the applicant
’ !

should be allowed no increments in the grade Rs,7%00=200=

(rev1oed)

7500-250-~-8000/till his seniors are appolnted to that grade®
y

and "that he should be alloued increments in the grade Rs,
3000-3500 since revised to Rs,7300=-200=7500~-250-8000 only

after-his seniors haWebeen appointed to that grade®, Theas-
55
) (0
" #b#pT, Shri Satish Behl who was semior to the: qppllcant

'S
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was appointed as General Manager with effect from
3911;19870 The respondents havé denied any verhal
assurance given to the applicant and have stated that
the achisvemsnt in the R;il Coach Factory cannot be
attributed only to the applicant in his individual

capacity,
4, In his rejoinder, the applicant has stated that
Govermment cannot justify the urong committed against
him by stating that the applicant had not protested,
The applicant is not demanding that he should he postad
as Genefal Manager but be given the sanctioned pay of
0,5.0, wlhich he was holding, He has Fupther argued that
the respondents' stand that it vas decided not to give
%ny increment to the applicant in the grade of Rs,3000-
35008 or Rs,73M0-B000 till his senjors sre appoint=d to
that grade is illegasl as stoppage oF'incremen%iié a
penalty undsr the Disciplime and Appeal Fulss and cannot
be imposed without Following the prescrihed procedure,
violotim ‘
By Fe&%gm&ag the princinle of eogual pay for equal_uork
oﬁ the oround that his seniors have not been given the

grade to which the - spplicant was appointed, the respond=-

ents' stand is unconstitutionzal and illeqal,

5, "We have heard the arguments of the learned
counsel for both the parties and gone through the docue
ments carefully, It is admitted that the applicant was

eppointed to the post of OFficer on Special Duby which

54535
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is the same as was created/Annexure-A,5 in the

scale of R§° 3000-3500, Accordingly, it is the
"statutory aﬁa coﬁsfitutional right of the gpplicant
tb be given that~scalé of pay and revised scale
corresponding to that pay scale uith.effect.From
1.1.86, The respondants heQe taken the stand that
%he competent gutho;ity decided fhat the applicant
Ishould ﬁot be allowed. increments %E? the unrevised.
scale of Rs, 3000-3500 and the'revised scale of
ks, 7300-8000 so long as his seniors are not appointed
to that grade, The respondeﬁtg have not indi cated
anything documentary or otherwise to show tﬁat the
post of 0,5,0, in the scale of Hs, 3000-3500 was dowm~
graded to that in the Fixed scale of Rs,3000 so long
as it is held by the applicant, The stand taken by
them is 'that the post held by the applicant cqntinued
in the scale ;FARS. 3006-3500’till 31512.85 and
carpied feviséd pay séale cf Rs,7300f8000 buf the
applicant was not giyen any incremept because his
'seniors had not been appointed to thét,grade.l This
stand is profoundly illegal and indefeasible, THe

\ e | ; :
ihcumbent to vg@ post is entitlgd‘statutorily to the

pay scale of the post inclusive of the periodical

increments, These increments are earned after render-

) VO o year :
ing service for specified period %g one/or tuwo years
o .

and these increments cannot be denied excepﬁ by an

. .-.".6
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order passsed as afmessure of penalty after going through
the procedure laid down in the Discipline and Appeal

Rules, .

6o The learned counsel for the respondents argued

_that a conscious decision was taken to allow the fixed

pay of.RQOVSUDD to the incumbent of thé posﬁ of 0,5,.0,
till the Coach Factory at Kapurthala goes into product-
ion, This argument is ﬁot Uery convincing because the
ordér’at Annexure,A,5 creatipg the post reads as follous:

"Sanction of the Railway Ministry is communicated
to the creation of a work-charged post of Officer.
-+ on Special Duty in the Grade of Rs,3000-100-
3500 for a period of two years from the date of
operation, chargeable to the Estimate for
setting up a new Rail Coach Factory in Punjab,®

(emphasis added)

When we remember that this order was issued when the

Coach Factory at Kapurthala was still at the drawing

board stage and the post was chargeable to the estimate
. . . W oo
for setting up of the Factory at cost)uithout saying
"5
that_the'intention of the aforesaid order was to have

~ the post in the running pay sczle with increments even

during the period oF_setting up o% the Factory,

7. | The learned counsel for the rgsponﬁents, ﬁ%@hﬂ
;ﬁf&a argued that sincevthe_éppliqant wés not senior
enough he could not be ailoued tﬁe-running pay scale

of Rs, 3000=3500 which is equiyalent to that of General
Manager, If that wass the reason the‘poét should'have
been down-graded during £he tenure of the applicant but

nothing in this direction was done, Onthe other hand

the applicant was selected amongst a number of
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other competitors as the mest suitablz person for
holding the post, In case the post is to be filled up

| B - for ooy
by selection, seniority is not the determining factory

A5

and once a person is selected for the post and the post
is not doun=graded he is entitled to get the pay snd
incfehents attached to the post irrespective of his

seniority emd untrammdled by the fact ¥het uhether any
- A e

of his seniors are getting similar grade or not,

8, We are also not véry much impressed by the
argument of the respondents that the applicant having
accepted the post oh a fixed pay of Rs, 3,000 is estopped
from claiming the hicher grade, ﬂhe Hon'ble Supreme Court
in Sushil Kumar Yadhunath 3ha Vs, Union of India and
another, AIR 1986 SC 1636 and in State of U.P,and others
Us,_J;P.Chaurasia and others, AIR 1989 SC 19 has éhserved
that an employee is not in a bargaining position to protect
his basic rights vis-a-vis the Government, Thus, the
sivebched,
principle of estoppal cannot be a@vzfsed against the
applicant,
9, In the conspeétus of facts and circumstances,
we allow the application,‘set aside the impugned order
at Annexure-A,1 in so far as if allows & Figed pay of Rs,
3000/= to the appligant and direct the respondents to
refix the applicant's pay, allowances and retirement

benefits as if he was appointed as Officer on Special

Duty, new Rail Coach Factory, Kapurthala on the Tunning

ceees B
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scale of Rs, 3,000-10N=3500 till 31,12.85 and Rs,
7300=200=7500=-250=~-8000 with effect from 1,1.1986 till

his superannuation, There will be no order as to

costs,

Ea ’3 | et /«T\\IQ(\\'NJ'-
(T.S.0beroi) (S.P.Mukerji)
Member (Judicial) _ Vice Chairman

7.12.80
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