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(Judgement of the Bench delivered
by a^n'ble Sriri J.P. Sharma)

I

The applicant. Senior Traction Power. Controller,

Northern Railv^'ay, Tundla filed this application under

S,ection 19 of the Administrative Tribunals Act,19S5

assailing the' order dated 11.2.1983 promoting Shri

K.C.Dass, Junior to him, passed by the General ivlanager

(P) Northern Railway, New Delhi (Annexure A-l). - .

2, 'The applicant clairred the reliefs for quash iog. trie

impugned order datedll.2.1988,directing the respondents

to release the promotion of the applicant from the date

' his junior had been proinoted; further, directing

the respondents to give promotion to the applicant ignoring

the adverse remarks in the G.R. of the applicant for ohe

year 1935-86 and tbat ^ the report given by Shri Narottam

QaS :for the year 1986-o7 be ordered

to be honoured by the respondents.

3.' The case of the applicant .as given out in the

application is that he was promoted to the post of Senior

Traction Foreman vv.e.f. 1.1.1934.. He was p.osted as Senior
effect from , ......

Traction .povjer Controller-with/29.4.85 under Divisional

electrical ilngine.er (D.g.E. ), Shri Narottam Das, wno •vva:^

posted at Tundla from September,1983 to August,1986. Tne

said S.hri Narottam Das was the reporting officer for
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tne annual G.R,' for the year 1985-86. The denier

Divisional dlectrical engineer (isr.D .E.d. ) v/as prejudiced

against the applicant as well as the D.a.E,.

Ir)6pite of the good entry given by Shri Narottarn Uaf '̂fSenior
for the relevant year gave some adverse remarks which

vjore coinmunicated to- the applicant in February,1987

(Annexure A-3). The said re,narks are as follows:
"31(a) Fitness for pro:notion - I^T FIT
31(b) Has the officer any special characteristics

and/or any outstanding merits or abilities
which could justify nis advancej^ent and
special selection for higher appointment

^out of turn? if so, mention these character
istics briefly and indicate why you consider
him fit for out of turn promotion.

I 'HWu SEiiN HIS V'/ORKING aND INSPdCTcD.
installations, liMDER HIS- JURISDICTIONS,
V-uHIGH SHABBY,iiVcN AFTER FAILURE
T;HE FAILED SAiVli-'LES iVERE NOT STOi-iED.
VERBAL -^URI^INGS, iVERE GIVEl'si TO HIM. "

The applicant made a representation against the said

remarks on 31,i2»i987 (Annexux'e A~4). Before the said

representation could be decided by the D.R.M. , Northern

Railway, the applicant .came to tais Tribunal on 28.4.83,

and filed the instant • • application. The competent authority

dismissed the representation wnich was communicated to the
vide letter dated

applicant / 25.4.d3 (annexure •"X),and received by him on
5.5.1983.
4. For the year 1986-B7, the applicant filled up f-or^.-

form

Part I of the GR/and the same was sent to Shri Narottarn Das-

D.E.E,. ^though he was transferred by the time as D.E. from
Senior

Tundla to Kanpur. iV,hen the G.R, form reached the/jJ.,yi.E, ^

it v>>as found out that Shri Narottarn Das. was not competent

.to vvrite the report of the applicant as he ha(i not watched
at least

and supervise the work of the applicant for/three months

due to his transfer to Kanpur. In view of this, the

applicant was asked to send another filled up -for-m Part I
form

of G.R.^ which he did not send by taking l^he plea that
/

Part I form 'Which he had sent 'earlier be returned to him

and so there was no entry for the year 1936-37. as a

consequence of the above .facts iSJ:iSE!KSESSjyQ!a(3sra£jQG(t{assii!Ei^!

the case of tne applicant for promotion had
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gone by deiaulo and S.hri K.C.Dass was promoted to the grade

of Rs .2375-3500/- by the impugned order (Annexure A-l),
\

Aggrieved by this^ the applicant has come before this

Tribunal for the relie-j^ aforesaid,

5. The respondents filed the reply and stated that

Senior D.£..c. did not harbour any personal grudge against

the applicant or Shri Narottara Das:. , S.ince the
i-n s p Gc c

A.G. R. entriesAof'the applicant were not on record and the
A.C.Rs. for the "
/last three years v/ere to be seen for promotionj

the case of the applicant could not be considered because he
for the year

had an adverse entry for the year 1985-86 and/1986-87^

the applicant did not fill up Part I . . of the C.R. Form.

The work of the applicant has all along :beep unsatisfactory

and he was'also . punished by withholding of one

increaBnt in 1983. . After this period of punishmant !

ended, the applicant was promoted as Senior Traction foreman

with effect from 9.3.84 and not from 1.1.1984 as stated

by the applicant. The adverse remarks for the year 1985-86

vjere communicated to the applicant in February,1987. The

applicant did not represent within 45 days and waited for

about lb- months when he, represented against the adverse

remarks to. O.R.Ai. on 31.12.1987. The competent authority

rejected the representation on 20.4.88. S,ince the applicant

has come before this Tribunal before the decision of the

representation,so the present application is barred by

'Section'20 of the Administrative Tribunals Act,1985. The

applicant himself defaulted in not filling up of Part I

of the C.R. form when he was .asked by the Senior DjE.E.

as the earlier C.R. form filled up was wrongly sent to Shri

Narottam Uas. , u.d.E, who did not vvatch the work of the

applicant for three months and could not give any report

abour his work, having been transferred to Kanpur from

Tundla. T.ius, the applicant did not come within the zone

of promotion and S,hri K.C.Jass was promoted to the grade

of Rs.2375-3500 as the promotion was subject to clear CRs

for the preceding three years. '

•if
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5. . vXe .have heard the learned counsel for the parties at

length and have gone tnxough the recoros of the case. The
regarding non-cornpliance of Section 20 of the a.T. Act
first objection, of the respondents,/has no force as tne

t he re pre s e nt. at io n.
applicant has come dn timej-.after making/The. applicant has

sent a reminder on 20.3.88, wnich is also mentioned in the

reply dated 20.4.88»and office of the D..R,M. did not com.Tiuni».
the

cate the same to/applicant within time. The applicant has

therefore, filed this application within time. In any case,

Section 20 does not come in the way ,because by the time the

application was filed., and came before the Tribunal, the

representation of the applicant stood disposed of by rejectior

6. The learned counsel for the applicant argued that

the adverse remarks were communicated after much delay and

in this connection teliance has been placed on the

instructions 'dated 15.3.85 (N.R. ) SI.No.869. Though, according

to the said instruction, the G.R. should be written within

one month of the close of,the year under review and the

reviewing authority ordinarily review^ it v^'ithin one month ,

after which the accepting-authority shall counter-sign it

V'/ith modification if required within the next one raonth.

However, these are directory in nature and some times the

delay may be beyond control. In any case no malafide has been

alleged,. nor there, was any reason to delay the communicatio

of the remarks,to the applicant, because these instructions
themselves

provide that if there is any delay ori the part of the

Reporting Officer in sending the remarks, it should contain

reasons for the delay. In the present case the Reviewing

authority has co.nmented adversely on the performance of the

applicant which is .. quoted above. The applicant was

within his right to make a representation within 45 days but

the same had not been done. In spite of tais fact, the time

barred representation of the applicant was considered on

i.'ierits, ano 'was ••aisposed of. Tnis cannot be said that
of the adverse rymarl:s "

mare delay in communication/will wash - "the remarks.

4
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7, The learned counsel for the applicant further argued

that the applicant hai taken a number of groundiin the (Appeal

representation (Annexure-4) but these have not been properly

considered and no spdaking order . passed. In fact,

the applicant only took the ground that the Revievving

Authority has commented adversely pn • the v.'ork which
and did

concerned anoth&r person ^ not pertain to him. in such

ex. circumstances j the competent authority should have

considered the representation and 5^x3cxixiKX5CJW9c given reasons

for accepting or rejecting the same. Thus, the decision
by the competent authority

on the representation of the applicant/do suffer from the
disposed of by

error as it is not/a speaking • reasoned. order.

8, The learned counsel for the applicant further argued
vjas not

that the revievv'ing authority/to give any remark regarding

the fitness for promotion. In this connection, the learned

counsel has placed reliance oh the Instructions R.B.S.,

No.£(M.G. )1~76 N.R, SI.No.8940 Vv'herein it was decided by

the Board that the column relating to fitness for

proiiwtion may be deleted in the form of C.R. for Group 'G'

staff. The competent authority also did not take this.fact
representation -

into account v^/hile deciding the , / • ' of the applicant.

9, The learned counsel for applicant further argued
both

that ....all ,. .. the remarks/favourable and unfavourable
applicant.

weie not communicated-to'. the..y/_.. HoVvever^ in the present case

o©,iy the adverse remarks of the reviewing authority . .

were conveye.d..; to the applicant. In fact, a correction has ,

been made in the communication dated 14.2.1987 by another

letter dated 20.2.1987 in which the words'special observatior

of the reviewing authority' v^ere added in Column 3i-B.

XXXX, XXX

Ho'->'ever, since the reviewing authority

had given adverse remarks on the basis of the remarks given

by the Reporting officer so the whole of the remarks

including those of the reporting officershould have been

furnished to the applicant, and the co:nmunication of
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only adverse remarks is not according to the instructions
Railway • as above

-by the/Board. The non-communication of the remarks^aiao
alsoraay^prejudice the filing of a proper representation by the^

applicant and the arguments of the learned counsel for the
got

applicant has/some force.

10, Regarding the remarks for the year 1986-87, the

applicant had requested that he should be given the extract
submitted earlier

of Part I of theC.H. Forra/so- that he may submit .second tim

C.R. Form after filling part' I and the respondents should not
raised " ,

have/any objection to. it Jf the Reporting Officer had given
• . searlier submitted

any remark on ;^30C xxxjd Part II of the/G,H.Form.^thgfc
• /

part could not have been supplied to the applicant^] As such,

it cannot be said that the applicant did not cooperate in

filling up the C.R.Forms when required by the respondents.

11. Ths applicant as well as respondents could not adauce

any such document to shovJ as -to. when the DPG was held to

consider the case of promotion of Shri K.G.Dass. The impugned

order does not show when Shri K.G.Dass was promoted.

Further, Shri K.G.Dass has not been made a party to the
/

case. Therefore, the applicant cannot get Shri K.G.Dass

condemned in his absence. One has to be heard before any

order is passed against that person.
/

12, The case of the respondents is that there was no

prejudice or any malafide intention of the reviewing or

competent authority against the applicant. However, as
I

discussed above, the competent authority did not pass a
of the applicant

speaking ord^r on the representation/dated 31.12.1987 against

the AGR of 1985-86. By the speaking order, it is meant that

the grounds taken in the representation should: eiti^gr be
only after due consideration

accepted or rejected/and a cryptic order by which the

representation was rejected does not show a proper applica

tion of mind.>OGt5CKXxX'iixx>3«)Xiex)exx^x*;sxJ<x^XKb^

13. The right to promotion of the applicant can accrue
basis of

when ha is qonsidered by the D.P.G. on the/ material before

the D.P.G, The GR of the applicant for the,, year 1935-86 and

U
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1986-87 v-jere not available.

14. In view of tnis unless those entries of the ACRs of

the previous years, 1985-86 and 1986-87 are available, the

case of tne applicant for prorotion could not be considered.

Id, In vievj of t!ie aoove discussion, the application is

disposed of in the manner, that the applicant shall be

furnished with whole of the entries and the remarks for •

the year 1985-86 including favoiurable part of the ^ame, _and

the applicant ,;iay prefer a supplementary representation, if

so advised. The order of the competent authority dated 20.4.83

communicated to the applicant by letcer dated 25,4,88

(Annexure-10) is quashed and the competent authority shall

decide afresh representation dated 31.12.1987 and any other

supplementary representation, if any, .nade by the applicant, on

the furnishing of the whole of the entries of as stated above

The competent authority shall dispose of the representation

within three months from the date of receipt 'of this order.

It is further directed that the applicant shall submit

Part I of the C.d. Form for tne year 1986-87 and the respondents

shall give the extract of the copy of the earlier GR Part I

Form given by the applicant for getting report from the

Reporting Officer, Shri Marottam Das. Since , Snri Narottam Uas,

D..£.d., stood transferred from Tundla so the prayer of the

apolicant that the respondents should honour the report of

Snri Narottam Das, is disallovjed. But, inscead, , tne

report of the applicant shall be taken from the other

Reoorting Officer vj'no has seen the work of tne applicant in

the year 1986-87 for iiwre than three months and the annual '

remarks for the year 1986-87 shall be got completed within

a oariod of three months from the date of receipt of a copy

of tnis oroer. .-^fter the disposal of the representation of

the applicant as said above and remarks for the year 1986-87

are completed, then a review DrC will be held to consider the
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case of promotion of the applicant afresh within a further

period of three months.

16. In the circumstances of the case, we leave the

parties to bear their own costs.

( J.P. Sharrna ) -iv ( P.C. Jain\ )
iVb ;;iber (J) ' iVe i,±;er (A)




