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Ministry of Home Affairs,
North Bleck, Nsw Delhi,

2, Oirecter, CBI, Lodhi R@dd,
New Dslhi.

3. Dirsctor, CFSL/CBI/Ledhi Road,
X New Dﬂlhio
4, Secretary, UPSC,
Shahjahan Road, New Dalhi, Respondents
(By Shri P.P,Khurana, Advocate) y
5. Dr. Bibha Rani
Sr.Scientific Officer(Lie Detsctor)

Central Forensic Science Lab.,
Madhuban (Kgrnal).

: eoelntervener
(By shri $.5,Tiwari, Advecate)

ORDER
HUN*BLE SHRI P,T.THIRUVENGADAM, MEMBER (A) «

‘The appligant was appointed as Senier
Scientific Assistant (Lie Destector) in Forensic
Laboratory) Central Bureau of Investigatiun en
regular basis 03 2=-7=-1973. A post of Senier
scientific Officer (Grads II) in the‘grade of

fse 7T00=1300 was created in Lie Ostector Divisien -~

in 1981, The applicaht was appointed ba this

psst on ad hoc basis on 19-2-1982. He centinued
on the same pest on ad hoc basis for nedrly fivs
yedars &4nd uwas fegularisad QN 28-1-87. This

late raguiarisation w8 ponSQQUent to the holding

of OPC enly in the yedr 1587+
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2. The applicant vide his representaticn dated

21-4-87 requested that the ad hoc period of
appointment frem 19-2-82 to 2?71-87 may be
regularised for the purpese of premotion. Hewaver,
this Fequast was turnsd down vide respondent No.sg
vide Memorandum dated 20-8-87 stating that the
persons apbointed cn dd hoc bdsis dre not entitlad
to any seniority and ad hoc appointment does not
entitle him to any claim for premotion, confirmation,

atc,

3; The Lie Detector Divisioun «lso carried

one higher post abovs that of the Senior Scienﬁﬁé ‘
Officar (Gradu_II). This«highef,pnsf, namely,

o | Senior Scientific Officer Grade I had been lying

| vacant since 1985 and the rébruitment rules provide

for filling qp.of this pest by promotion failing

whiech by direct recruitment. Fsr being eligible

for prometion, the candidits should be a Senior

wcisntific Officer Gr.ll with a minimum ef 5 years

reqgular service in the grads,

4, The r?spondents took action for filling
up the post of Senior Scientific Officer Grade I
(Lie Detsctor) in August 1986 and wemw of that
® . stage the applica'ﬁt though fully qualified was
o iﬁéligible fer di rect rec;uitment because of
over—~dgs, Ihe cecruitment process commenced in
- Rugust 1986 but the Union Public berv1ce~80mmlssion
any candidate
did not certify/and an ddvertlsement was given
by the Union Public Service Commissicn again on
6-2-88 for direct recruitment. The applicant
was net eligible due to being over-uge but by
this time the applicant had qémpleted more than
5 years of ssrvice «s Sohinf scientific Officsr

in Grade 1] and but for his service having been
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declared as ad hoc frem 19-2-82 te 27-1-87, he
weuld have become eligible for censiQeraticn for
filling up the post ef Seniecr Scientific Officer
Grade I by promoticn, The applicdnt - is aggrieved
that becauses of the delayed holding of the DPC
for his prcmotien as Senicr Scientific Officer
Grade II-hs was denied the chance of being
censidered for the solitary pﬁst'ef Senicr Scientific
Officer Grade I and filling up. that post from

open miarket weuld permanently clese the deer

for his advancement,

5. This B,A, has been filed with a Prayer
for treating his service as Senier Scisntific
Dfficer Grade II as-regular Uee, fs 19-2-1882,

" qsashing the Namar;ndum dated 20-8-87 by
which the request-fér treatiﬁg th; ad hoc service
as regular was turred dbun and for consideraticn

of the applicant for the next higher pest of

Senior Scientific Officer Grade I,

6. There is also a prayer for directicn te
stop all acticns for filling up the pest ef
Senicr Scientific Gfficer Grade I by direct
recruitment. On 28-11-88 this Bench had issuqd
an interim order in tﬁis regard directing that
the offer of appoﬁntmcnt te the direct recruit
may be made with a-clqcr stipuiaticnithat the
appoeintment will be subject te ths ocutceme of
this application., As a result of the proceedings
relating te the dirsct recruitment, one Dr.Bibha
Rani was appointed to the post of Senicr Scientific
Officer Grade I and\in the offer of appointment
dated 22-5-B9 it was steted that the appointment

o khtgw}/
of the intervener is provisicnal and pﬁﬁbiE%y

temporary subject te t@e final eutceme of t he
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urif petition, It is alsoc added that in case the
writ petition filed by the applicant is acéepted,
the appointment of the intervener will be terminated
and her services will be placed at the disposal of

Gowernment of Haryana,

T Before we take up the arguments advanced

by the various counsels, it would be advantageous
to refer to the recruitment rules for filling up
the post of Senidr Scientific Officer Grade Il and

Grada I:

Senior Sciehtific Officer Grade 11
Not ificat ion dated 13-8-19753

This notification provides For filling up
of the post of Senior Scientific Officer (Chemistry,
Physics/DoaJmenta/Béllaistic/Finger Print/Foot Prinf/
Biology Division). These posts are to be filled
60% by direct recruitment and 40% by promot ion

failing which by direct recruitment.

For promotion, six years regqular service as
Senior Scientific Assistant in the grade in the
respect ive divisidns'(excepting for Biology Division
where there are different specifications) has been

st ipulatsd,
Not ificat ion dated 31-7-1982:

The posts of Senior Scientific Officers
Grade Il are to be filled 40% by promotion failing
which by direct recruitment and 60% by direct
recruitment,

For promction, Senior 3cientific Assistants
with 5 years regular service in the grade are

eligible to bs considered.
Not ificat icn dated 31-7-861 )

The posts of Senior Sciantific Cfficer Grade II

2
are to be filled 6653% by promotion failing which




by direct recruitment and remaining 33% % by
direct recruitment.

For ccnsideraticn by promoticn, a person
must have worksd as Senior Scientific Ufficer
fer five years on regular basis in the respective
discipline e.g. Chemistry and Texicology/Finger
Print/Document s/Physics/Serclogy/Biolegy/Photo/
Lie Detector.

N

senior_scientific Officer Grade 1.
Notification dated 31-7=82, (These provisions
werea not changed in the subsequent Notification .
dated 31=7-66) . . '

These posts are to be filled by premotion
failing which by direct recruitment.

For promotiocn, denior Scientific Gfficers
Grade Il with five years regular service in the
grade ars eligible to be considered.

from the recruitment rules it is clear that
at the time of creaticn of the post of Senior
Scient ific Officer Grade II (Lie Detscter Division)
in the year 1981 as well as at the time the applicant
was pos ted fo this post on ad hoc basis on 19-2-82,
t here were no recruitﬁent rules relating to the
filling up of this postﬁ since thé extant rules
catered only for the sﬁecified disciplines of
Senior Scientific Officer Grade II and Lie Detection
was not one of the specified disciplines, By the
notification dated 31-7-82, rules were dvailable
for filling up the post of Senior Scientific OFFicef
Grade 11 (Lie Detection)}<8ince a common recruitment
rule was made for filling up the posts of 3enior

Scientific Officer Grade Il stage without splitting:

2wt thesa posts discipline-wise. But again vids

not ificat ion dated 31-7-86, filling up of the posts

of the Senior SCientiFib Officer Grade II was mads

" on discipline basis,
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8  Apart from the above, the notification

dated 31=7-82 provided for filling up’of the

posts of Senior S;é%;-ﬂfficer Grade II only to

t he axtentﬂgf\d@% by promot ion and by!grlatar
notificatfﬁﬁ“iﬁéfeased t he percentéga to 66%?4.
Before ve d&écuss the various citatIOné reliad

upon by the different partises, we would like to

deal with the general grounds advancad. The
applicant has stated that his ad hoc appointment

in 1982 should be deemed reqular since he was

fully qualified to hold the post from 1982 itsslf,fe
is the only person having the specialissd experience
in the field, the vacancy is not a short time
Qacancy but a continuous vacancy lasting for years,
thes orders posting him as ad hoc did not say that
the ad hoc service would not count for seniority
and the respondahts have failsd'in holding the

Debartmental Promotion Committees annually as

stipulated by the Department of Personnel.

g, The respondents in thsi;.reply affidavit

havg brought out that the 1982 recruitment rules
did not provide for discipline~wise promotion to
the posts of Senior Scientific Ufficer Grade 1I,
Holding of Departmental Promotion Committes,
according to these rules, would have operated
against the ‘interest of thé Depa rtment becauss

of a different Division/Discipline would have had
to ba considered for promot ion/promoted and such

a promotee would have missrably failed to discharge
the functions of the higher posts in.the papticular
Discipline/Division due to lack of experienca/
expertisg in that field. In order to overcome this
sérious drawback, action was immediately initiated

to go in for operation of recruitment rules so as
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to permit filling up ' of the post from amongst the

officers in the feeder cadre from the particular
discipline only. Besides, amendment to the recruitment

rules was notified on 31-7-86 and after convening

‘the DPC in January 1987 the petitioner was appointed

as Senior Scisntific OfFficer Grade II with effect
from 28th January, 1987. - No DPC could be held on
the basis of 1982 recruitment rules «and the petitioner

was posted on ad hoc basis in february 1982 for the

first time. The ad hoc posting order clearly stated

that the petiticner was being postygonly for a period

of six months inm the Firét'instance or till the

post is filled on a regular basis, whichsvar is

garlier, The 6FFiciating periocd of . six months
uagfperiodically axt endsd and- on eﬁéry such
notification it was mentioned that the posting on
ad hoc basis is for the furt her specified peribd
(genérally six months or one year in‘some casas)
or till the post is filled up on regular basis,

whichever is sarlisr. For the purps ¢ of promotion

as 3enior Scisentific Officer Grade I the recruitment

rules stipulate a minimum period of five yeérs

~regular servics as Senior Scientific Officer Grade 1l

and thisespscific provisioﬁ in the notifications
regarding ad hoc postings that éuch ad hoc postings
would last only till the post is filled up on
regular basis would indicate that the ad hoc service
does not ﬁualify for mnsideration for fufﬁher

promot ion,

10. During arguments the respondents producad

the seniority list of Senior Seientific Assistants

(page 67 of departmental fils No0.49/2/88 on the

subject of EEP No.748/88) wherein the applicant
~ figurds at serial No.5-and one Shri HK Prasad

‘beloning to Chemistry Division figures at seridl

No.2. The ld. counsel for the applicant stated
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that Shri HK Prasad was promoted on ad hoc basis
only on 19-7-84 and on rsgular basis as Senior

Scientific Officer Grade Il with effect from 18-11-88,

1, As regards the filling ﬁp of-the'post of

Senior Scientific Gfficer Grade I is concerned, it

iz the case of the reshondant that as per recruitmenf
rules, this post had g%é%*Fillad by promotion failing
which 5y direct recruitment. For promotion, Senier
Scientific Officers Grade 11 with five years reqular
service in that gf@da will be sligible to be considefed
At the rslevant point of time the'difect recruitment’
had to be resortéd to under the failing clause
because none in fha feedsr éroup with requisite
length'of sarvice on regular basis was available

for being considered for promotion. In any case
_I'the applicant had not completed thé stipulated

five years reqular service as Senior Scientific
‘Officer Grade IT when the UPSC was approached for
filling up the post of Senior 3cientific Officer

Grade I (Lie Detector) in Augﬁst 1986 or even

-at the time of advertisement of the UPSCion 6-2-88,
.since the applicant was appointed as Senior Sciantifié

Officer Grade II on regular basis only on 28-~1-87,

12, We shall now proceed to discuss the various
citations reliad upon, The first daé;siun which
‘was heavily. relied upbn:by the ld, coﬁnsel for the -
petitioner is the one reported in-AIR 1990 SC 1607
betupen:THE DIRECT .RECRYIT CLASS-II éNGINEEEING '
OFFICERSY /ASSOCIATION AND UTHERS Ué. STATE OF,
MAHARASHTRA AND' OTHERS. This is the decision of
'a'ConstitutioP Bench which after an exhaustivs
examimation of the relsvant decisions»;ummed up the
settled principles of law, It is not necessary for

us to extract all the principles enunciated

therein, the barty having placed reliance only on
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principlss 'Af' . ,and''B', '. For the saks of ..
convenience, we shall, extract those principles

enunciated in paragraph 44 of this judgement$

"A, Once an incumbent is appointed to a post
according to rule, his seniority has to bs
‘counted from the date of his appointmentv
aﬁd not according toc the date of his
conffirmation. The corollary of the abovs
ruls is that where the initial appointment
is oniy ad.‘hoec ana not according to rulss
and mads as a stop-gap arrangemsnt, the
offici@tion in such post cannot be taken

into account for considering the seniority,

B, If the initial appointment is not

made by following thg.procedure:laid down
by the rules but the appointee continues

in the post uninterruptedly till the
regularisation of his service in accordance
with the rules, the period of officiating

service will be counted,"

In fhe matter.ofzunderstaﬁding the scope of
principles 'A' and 'B' some doubts having been
raisad, the Sup;eme Court explaiﬁed the precise .
scops of principlss *A' and 'B' laid doun'by

the Constitution Banﬁh in HIR 1991 SC 284 betwesn
Keshav Chandra Joshi and ather Vs, Union of India
&’Drs. The Supreme Court after a thqrough
examination of the principles 1aiﬂ-qoun in the
Direcy-Recruit's case laid down the lau_@aragraphs

24 and 25 as follouws?

' "24, In Direct Recruits' case (1990(2)SCC 715:AIR

1990 SC 1607) the Constitution Bench of this Court
in uﬁich one of us (K.Ramasuamy,J;) was @ member,
in propositions 'A' and *'B' in paragraph 47 at

paga 745 (of SCC): stated:-
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"(A) Once an incumbsnt is appointed to
. R C. R
a post according to rule, his seniority
" has to bs counted\From the dat e of his

appointment and not according to the date

_of his confirmation,

'

( The corollary of the abows ruls is

that where the initial appointmgnt is

only ad'hoc and not éccerding to rules and
made as stop gap arramg ement, the'nﬁfiﬁiation
in such post cannot bs taken into accounf

for considering the seniority;

(B) If the initial appointmenf‘is not
made by follbuing the procedure laid
down by the rules but the appointee

cont inues in the post uninterruptedly
till the regularisatien of his service
in accordance with the rules, th; period

of officiating service will be counted,"

M/s Mukhoty and Garg repeatedly asked us to apply

~ the ratiocrin the cases of Narendra Chadha (AIR ..

1986 SC 638), Baleshuar Das (AIR 1981 SC 41) and

. Chauhan (AIR 1977 SC 251) contending that the

promotess were appointed to the same post, are
discharging the same duties, drauing'the>same
salary, thbrefofe,.they should be deemed to be
given promotion from their initial dates 6?
appointmaht. e express ourfinability‘to travel
beyond the ratio in Direct Recruits' cass. ' Whide
reiterating insistence upon adherence fo the ruls
that éeniority betwsen direct recruits and the
promotees has to ba frem the respective détea of
appointﬁent, this Court noticed that in certain
caées, Gbﬂﬁmmmsﬁt_by‘deligefata disregard of

thé rules promotions were made and allowed the

promotees to continue for well over 15 te 20 years



1S

-11-

wit hout reversion and thereafter seniority is
sought to be fixed from the date of ad hoc

appoeintment. In order to obviate gnjust and

- inequitious results, this Court was constrained

to evolve "rule of deemed relaxation of the

" relevant rules" and directed to regularise the

sgrvice giving the entire Length of temporary
service ffom the date of initial-appointment for
seniority, To lay doun binding precedent PHe
casss uere referréd’to~a Constitution Bench, In
the Direct Recruits' case, this Céurf has laid
down claaf propositions of general application

in items A to K, Thercforg, to ksep thes law

cleay and certain and to avoid any slant, ue

ars of the conside:ed view that‘it is not expedient
to hark back into thg past preéedents and we prefer
to adhere to the ratio laid down in the Direct |

Recruits' casas,.

25, ses The propoéitipa 'A' lays down that dﬁce

an incumbsnt is appointed to a post according to
rulss, his sanioriﬁy has to be ﬁountad from the
date of his appoinfmant and not according to the
date of his confirmation. The latter part thgreof'
amplifies postuleting that where the intial
appdintment is only ad hoc and not according to
rules aﬁd is made as a stop~-gap arrangehen@, the
period of offiéiatich in sucﬁ post cannot be taken
into account for fepkoning,seniority....PrOpoéitions’A'
and 'B' cover different éspecté of one situaticn,
One must discern the diﬁ?érence critically.

Propeositicn 'B' must, therefére,_be read aleng

"with para 13 of the judgment wherein the ratio

dec idendi of Narendra Chadha was held‘te have

censiderable force, The lattar_postulated that
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if the initial appointment to a substatiJZ\ﬁB?t
for well aver 15 to.20 years without raversi¢%
and §till the date cf regularisation of the
service in accordance u1th the rules, tha period
of offlciatlng service has to be counted towards
seniority., This Court in Narendra Chadha's case
was cognizent of the fact that the rules empowér

the Government to relax the rule of appointment",

That was a case in which the petiticners had cont inued:

temporarlly on ad hoc basis for perlod varying from
< el

'5 thﬂZ years, They had claimedthe benefit that their

el

a
‘ad hoc service should count for senicrity. The

conclusion arrived at .on the facts of that case in
paragraph 33 reads as follous:=

“Accdrdingly, we have no hesitaticn to-hold that
the promoteegs have admittedly been appointed on
ad hoc basis as a stop-gap arrangement, though
in substantive posts, and till the regular
recruits are appointed in-accordance with the
rules. Their appointments are de hors the rules
and until they are appointed by the Governor -
according to rules, they do not becoms the
members of the service in & substantive capacity,
Cont inuous length of adAhoc service from the
date of initial appodntment cannot be count@d
‘towards seniority,.."

g 78 A Full Bench of the Principal Bench of the

Central AQministrative Tribunal had occasicn to
consider the principles laig down in the Dirsct
Recruits' case as explained in Keshauv Chandra Joshi's
case in TA 43/87 (CuP 2172/85) between Shri Ashok
Nehta‘and Urs. Vs, Regional Provident Fund Commissioner
and Ors, deciced on 5=2-92.. The Full Bench follouing
the decisions cF the Supreme Court held as follows:~

"Promoticn by way of ad hoc'or>st0p-gap
arrangemsnt macde due to administrative
exigencies and not in accerdance with

rules cannot count fer seniority,

Principle 'B' laid doun'by the Supreme
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. Court in the Direct Recuit Class II
Engineering Officer' Associatiop and
Uthers Vs, State of Maharashtra and
Others will apply as explained by the
Supreme Court in Keshav Chandra joshi and
Others etc. Vs, Union of India and Cthers

. only to cases where the initial appointment
is made deliberately in disregard of the
rules and the incumbent allowed to
continue in the post for long periods
of about 15 to 20 years without reversion
till the date of regularisatimn of service
in accordanée with rules, there being
power in the authority to relax the rules%,

-{35' £+0ur attention was drawn by the learned

counsel for the petitioners bn another judgment

of the Supreme Court, reported in JT 1993(2)sSC 598
babween State of West Bengal & Urs. Us. Aghore
Nath Day and Ors. That is alsco a decision cf the
Bench consisting of three judges as is the case
with the judgment rendered in Keshav Chandra
Joshi's case. In this judgment also, the Supreme
Cdurt examined the scope of principles 'A' and
1B' laid doun in the Direct Recruits' case. As
the petiticners ha%e laid considerable stress on
this decisicn, we consider it appropriate to
extract the relevant paragraphs of this judgement:

"18, The admitted facts, which are the

foundation of the claim of the writ petitdoners

are sufficient to negative their claim,
It is obviocus that prior to the steps
taken by the State Government. on 26-2-80
fer their regularisation in this manner,
there was no basis on which the writ
petit ioners could claim to be regularly
appuointed as A531stgnt Engineers; and,
therefore, the manner in which thay vere
regularised, including the mode of
fixation of their senicrity with effect
from 26-2-80, is decisive of the nature
of their regular appointment. This alone
is sufficient to negative their further
claim. They can make no grievance to
any part\of that exerciss, made only for

their benefit,

19, The constitution bench im Maharashtra
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Engineers' case, while dealing with
Narendsr Chadha, emphasised the unusual
fact $hat the promotees in question had
worked continuously for long periods of
nea,ly fifteen to twenty years on the
posts uithout'being reverted; and then
procesded to state the principlé thus:
"Mg, therefore, confirm the principle
of counting towards seniority the
period of continuous officiation
following an appointment made in
accordance with the rules prescribed
for regular substantive appointments

in the service",

20, The constitution Bench having dealt with
Narendra Chadha in this manner, to indicate
the above princdple, that decisicn cannot be
construed to apply to cases where the initial
appointment was not according to rules.

21, We shall now deal with conclusions (A)
and (B) of the constitution bench in ths Maharashtra

Engineers' case, quoted abovs.,

22. There can be no doubt that these £w0
conclusions have to be read harmonibusly, and
conclusion (B) capnot cover cases which are
expressly escluded by conclusion 'A', UWe may,
therefore, first refer to .conclusivn (A). It
is ¢lear from conclusion (A) that to enable
eeniority to be counted from the date of initial
appcintment and not according to the datg of
confirmation, the incumbent of the poét has to
be-initially appointed 'according to rules',
The corollary set out in conclusion (A), then
is, that where the initial appointment is only
ad hoc and not according to rules and made as

-2 stop-gap arrangement, the officiaticn in such

posts cannot be taken into account for considering
the seniority.' Thus, the corollary in conclusiom
(A) expressly smcludes the catggory of cases

where the initial appointment is only ad_hoé

and no t according to rules, being made only as

a stop-gap arrangement. The case of the writ
petitioners squarely falls within this corollary

in cocnclusion 'AtY, uhich says that the officiation.
in such posts cannot be taken into account for

counting the seniority.
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23, This being.the obvious inference from
conclusion (A), the question is whether the
present case canp alsoc fall within conclusion (By
which deals with cases in which period of

of ficiating service will be counted for seniority,.
We haye no doubt that conclusion (B) cannet

include, within its ambit, those cases which

. are éxpressly covered by the corollary -in

conclusion (A), sincetthe twc conclusions cannpt
be read in conflict with each other,

24,  The question, thersfore, is of the category
which would be covered by conclusion (B) excluding
the:efrom the cases covered by the corollary in

conclusion (A),

25, In our opinion, the conclusion (B) was
added to cover a different kind of situation,
uherein the appointments ars otherwise regular;
except for the deficiency of certain procddural
requirements laid down by the, rules. This is

cleag from the opening words of the cohclusion

(8), namely, 'if the initial appointment is not
made by following the procedure laid down by the
rules' and the later expressicn till the régulari—
sation of his service in accordance with the rules',
We read conclusion (B), and it must be so read/ |
to reconcile with conclusion (A), to cover the
ca;es where the .initial appointment is made against
an existing vacancy, not limited to a fixed period
of time or purpose by the appointment order itself,
and is made subject to the deficiency in the
procedural rqquirements prescribed by the rulss

for adjudging suitability of the appointee for

the pbst being cured at the time of regularisation,
the appointee being eligible and qualified in

‘every manner for a reqular appointment in such cases.

Descision about the nature of the appointment, for
determining whether it falls -in this category,

has to be made on the basis of the terms of the
initial appointment itself and the ﬁrovisions

in the rules. In such casss, the‘deficienéy in

the procedural requirements laid down by the rules
has to be cured at the first available apportunity
wit hout any default of the employee, aqd'tha
appointee must continue in the post uninterruptedly
till the regularisation of 'his service, in accordance

with the rules. In such cases, the appointes is

not to blame for the deficiency in the procedural
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requirement under the rules at the time of his
initial appointment, and the appointment not being
-limited to a fixed pericd of time is intended

to be a regular appointment, subject to the remaining
procedural requirements of the rules being fulfilled
at the earliest. In such cases also, if there be
any delay in curing the defects on accecunt of any
fault of the appointee, the appcintee would not

get the full benefit of the earlier periocd on

account of his dafault, the' benefit being confined -
only to the period for which he is not blamed.

This category of cases is different from those
covered by the corollary in conclusion (A) which
relates to appointment only on ad hoc basis as

a stop-gap arrangement and not according to rules.

It is, therefore, not correct to say, that the
present cases can fall within the ambit of conclusion
(B), even though they are squarely covered by the
corollary in conclusicn (A) .

?369 It is the case of the ld. counsel for the
applicant that principle (B) should apply to the
facts of the .cass. We, however, note that abou#
five ysars ad hoc service is being claimed for
seniority invoking the principle (B), As per
the principles and ratics discussed in the previous
paragraphs we are convinced that the case of the
applicant gets cevered only by cerollary to
principle (AL since it is not a gquestien of 15 to
20 years of ad hoc service at the time of regularisatic
and there was an express provisiyn for relaxation
of rules, A;sb, the questicn oF\cufing procedural
~deficiencies which had occured at the time of
initial posting on ad hoc basis cannot be said

to have arisen in this case.

ggﬂ?g“ In QQA ?2?/87 decxded by the Princlpal Bench

on 13/1&m9a93 ‘some eiaboratlon on what uoula

—— e

“ .@@n&txtut@‘prec@durdl deficiencies has been made.

It has beaﬂ ment;oned as undsrc E

s e
R— C— - - -

‘“Th@ order of appointment lt%el? shoul@

nnrmdlly lﬂdlCnta that‘thﬁ?@an¢nfmeﬁt
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is made subject to the .satisfaction

of certain procedural requirements,
‘Such procedural requirements will be
like verification etc which cannot be
done immediately and are therefore
deferred., In the absence of exXpress
stipulation in the order of éppointnant
itself there must at least be material
tu indicate that that was a clear
intendment .®

il@f) The ld. counsel for the applicant tHen .
referred to AIR 1967 SC_1910 wherein it has been
held as unders~ ’ o

"It is true that there is nou specific
provisions in the rules laying down, the
.principles of promotion. But that does
not mean that till statutory rules framed
in this‘behalf, the Government cannot
issue adminiétratiVe instructiors regarding
the principle to be followed in promotions
of the officers concerned to selection
grade posts, It is true that Government
cannot amend or superseds statutory rules
by administrative instructions but if the
rules‘are silent on any particular point
Government camzfill up the gaps and A
supplement the rules and issue necessary.

_instructions not in_concistent with the .
rules already‘ffamad."

At the time t he applicant was posted on ad hoc
basis as Senior Scientific Officer Grade 11,
admittédly there were no recfui£mgnt ruies.
provided for such posting but neither party

producéd any administrative instructions relating

"to filling up of the post of Senior Scientific

( LLL )L.EYJV?" J
Officer Grade Il pending the issue of recruitment
. A
rules by July 1982, Thus the above citation

is not of much assistance in this cass,.

Eﬁgk It was then arg&ad that at the time the

applicant was posted on ad hoc basis in February

1982 there was no recruitment rule applicable

to the post of Senior Scientific Officer (Lis
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Detector). The applicant was reqularised in
January 1987 after the formulation of the
recruitment rules in 1986 and that continuous
officiating service should be taken into account
for seniority purposé as per various citaticns,

as underi-

(1991)16 ATC 255 (Dev Raj Anand Vs, UDI & Ors.).

In this 0GA ad hoc service follouwed by
regular service was allousd to ba counted for
seniority since at the time of ad hoc posting
there were no recruitment. rules and regularisation
took place after the framing Ofirecruitment
rulse subssqguently,

The relief was granted by referring to.
principle (B) a@nnunciated by the Constitut ion
Banch referred to supra, We have however noted

lhim&;pecific situationg where principle (8) can
be invoked. ua also note that gha facts of
this cass are evsn otherwise on a different
footing, In thél case there ware no-recruitment
rules at the time the ad hos promotion was ordsred
in February 1982L(Mﬁthin a few months recruitment
rules were made to cover all posts of Senior
Scientific Officer Grade II including Senior
Scientific Ufficer Grade 11 (Lie Detecter), Only
in July 1986 recruitment rules were modified to
allow promotions on discipline basis. Thus
between 1982 épd 1986 it cannot be contsnded
that there were no recruitment:rules and it has
2lso been observed that on general senicrity
there was at least one candidate (Shri HK Prasad)
(referred to in para”10) who was in the field
and yet was not promoted as Senior if;antific

s

Gfficer Grade 11 (Lis Detecter), Be as it may,
1
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between February 1982 and July 1682 there were

no rules and from July 1982 till July 1986 thé

ad hoc promotion of the appliqanﬁ was not acecording
to rules since the promotion was not made by
considering on an all-discipline bésis or by

const itut ing a DPC, .gugg'corollary te principle
(A) would be relevant to this case since the
initial appcintment was only ad hoc and not
according to rules and made as a'stop gap
arrangement pending regular promoticn by follouing

the rules,

28:  The other citaticns, ATR 1986(2) CAT 46
(SC Jain Vs. UDI & Ors,}, 1978(2)SLR (Kuldip
Chand Vs, Delhi Agministration) and AIR 1984 SC 1527
(GP Goval & Ors. Vs, Chief Secretary, Gout. of
U.P. & Ors.) provide for ad hoc service being
taken into account if followed by regularisation
and the recruitment rules have been framed in
between, In the citation of G,FP.Goval and Crs,.
Vs, Chief Secretary, Govt, of U,P,, it.has been
epheld that officiating seryice rendered prior

to approval cannot be ignored unless there are
rules to the'contréfy, On this aspect, the 1d,
counsel for the intervener argued that for promotion
to the post of Senior Scientific Gfficer Grade I,
there are specific rules requiring a mirmimum of -
five years reqular éervice as Senior Scientifie
Officer Grade I1 and hence no specific benefit
could be claimed because of ratic in Govalls

case, Apart from this in the previocus paragraph
ve have noted the auailabilify of the recruitment
rules between 1982 and 1986. Thus these citations

are not of help in this case, We alse nots the

ounZO/"'
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the citations mentioned in this paragraph relate to

the period prior to the postulations laid down by the

Constitution Bench in 1990. wWe further notée the

observations/orderé‘of Bon'bls SUpreﬁé Court in Excise

Commissioner, Kérnataka and another Versus V Sreekanta

repofted in (1993) 25 ATC 83, The.facts of this case

have a bearing on this DA,

% para 14. Affer giving our anxious considaraticﬁ,nr
to the respective contentions of the partises it .
appears to us that the writ petitioner/respondent,
Sri V., Sreskanta uaé appointed as a~locai candidate
through Employment Exchange in view of the spscific
sanction of the Govt-For'such adhop appointment.

The terms of appaintment‘in the context of sanction
of the said posts'by the Govt in our visw, clsarly
demonstrates that éucbtappointmenﬁ\of-the said
Respondent and other employses in 1968 as ad hoé
appointmani given to lpcal_dandidatas’baiqg sponsored
by the local Employment Exchange. It was only
on Oct 26, 1971 the said respondent bacams eligible
to be recruited ‘in the éaid Class III post, and such
.appointment/or regularisation of his ad hoc appointment
was made‘possiblavbeéausa of ﬁhe framing of the
said Speciai Rules of Recruitment in 1970. In
our view, Mr. Narasimha Murthy is justif ied in his
submission that the respondent was not entitled
to claim seniority from the date of his initial
appointment . on adhoc basis but he was only entitled
to claim seniority from the date of his
.subsequent appointmaﬁt or rggblarisatioﬁ
under the said speci;i‘Rules of Recruitment in
1970, It>appears to us that undsr Rule 3 of fhe

Said Special Rules of Recruitment of 1970, the

6ee21/=
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respendent, Eauing pessessed the minimum
qualificatiens~ prescribed m; the said Speciad
Rules :Fér-recruitment té Class 1IIl posts an# the
salis resgcondent having. besn appeinted on a
centinueous ssrvice of ene year prief‘t@ et 1,
1970, was eligible te be Lappeinted wnder the
said Special Rules aF.Recruiﬁment ans the
' r@sp@néent was given swch appeintment with effect
frem Octeber 26, 1971 wnder the sais Spegial
Rules of Recuitment ef 1970. The said
respendent was entitled te be treated as direet
- fécruit praperly made under the said Spegial
Rules of 1970 enly fram Cct 26, 1971 and the
sarvice renderéd by him prisr te-the said date
was enly en the bésis ef aﬁgsc eﬁplayment,nat
made in accerdance uith the rules &f recruitment.
In the afaregaid circumstances, the decisisn ef
the Divisien Bench ef Karnataka High Csurt
AappEAr s te be clearly errcneous and we have ne
hesitatisn in §etting asiig tre. same. ‘Lga£neﬂ
\Singla'Banch «f the Karnakaka High'Céumt. in
swr view, has rightly dismissed. the writ petitien
and we affirm the said decisisn. The gppéal is
accordingly allowed withsut any a#@er as ts essts.t
2%, The learnéd ceunsel fer the intervener rsferred
to the'Fellauiné citatiens in suppert éﬁ the argument .
that senierity can ceunt enly after regularisatien:

i | ’ | | .22/~
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(a) Masecod Akhtar Khan & Others V.
: The State af M.P, & Others
(1990) 4 scc 24 = 31 1990(3) sSC 295
(b) D.N. Agarwal & Anether Vrs.
‘State of M;P, R.W.D,{Cazetted)
Regerubtment Rules, 1969,(1990)
1 Scale 540,

(c) Keshav Chandra Jsshi VUrs, U,0.1 .
AIR 1991 SC 284

(6) Ashek Gulati & Others Us. B.S.
Jain & Others, I (1987) AILII- 353

(e) A.P.M, Mayakutty Etec. Urs, Secretary
Publie Service Cemmissisn ets,
(1977) 2 5CR 937, '

‘-' : .

W= d8 net prepese te gs inte details &f thesa

citatisns since we have alrsasdy held that the

applicant's case is devered by cerwsllary te -
prineiple (A) in the circumstances in which he
is situated,

2%, In the backgrewnd as abeve, ths O0.A., ig"

‘dismissed., The interim erder passed\by this

‘Bench en 28.11.1988 as referre& to in para 6 ef

this erder staneés vacatsd. Ne cests.

i ™ .
70 e é{\/y ‘ \17) M\
(P.T.THIRUVENGADAM ) (C.3; ROY) 17
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