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The applicant uas appointed as Saniar

Scientific Assistant (Lia Detector) in Forensic

Laboratory) Central Bureau of Investigatiun on

regular basis on 2-7~l973, A post of Senior

Scientific Officer (Grade II) in the grade of

Rs«700-1300 uas created in Lie Detector Division

in 1981. The applicant uas appointed blD this

post on ad hoc basis on 19-2-1982. He continued

on the same pest on ad hoc basis for nearly five

years and uas regularised gn 28-1-87. This

late regularisation uas consequent to the holding

of pPC only in the year 1S87»
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2, Tho applicant vide his reprasentat iom dated

21-4-87 requested that the ad hoc period of

appointment from 19-2-82 to 2 7-1-87 may be

regulariasd for the purpose of promotion. Howauer,

this request uas turned doun v/ide respondent No,3~S

Memorandum dat eii 20-8-8 7 stating that the

persons appointed on ad hoc basis are not entitled

to any seniority and ad hoc appointment does not

entitle him to any claim for promotion, confirmation,

etc.

3, The Lie Detector Qiuisian also carried

one higher post above that of the Senior Scientfic

Officer (Grade II), This higher post, namely,
/

Senior Scientific Officer Grade I had been lying

vacant since 1985 and the recruitment rules provide

for filling up. of this post by promotion failing

which by direct recruitment. For being eligible

for promotion,, the candidate should be a Senior

icientific Officer Gr.II uith a minimum sf 5 years

regular service in the grade,

4, The respondents took action for filling

up the post of Senior Scientific Officer Grade I

(Lie Detector) in August 1986 and wan c^ilrthat

stage the applicant though fully qualified was

ineligible f«r di rect recruitment because of

over-aga. The cecruitment process commenced in

August 1986 but the Union Public Service-Commission
any candidate

did not cortify/and an advertisement u«*s given

by the Union Public Service Commission again on

6-2-88 for direct recruitment. The applicant

was not eligible due t© being over-age but by

this time the applicant had completed more than

5 ye<ars Qf service as Senior Scientific Officer

in Grade 11 and but for his service having been



declared as ad hoc from 19-2-82 to 27-1-87, ho

would have become eligible for consideration for

filling up the post of SeniGr Scientific Officer

Grade I by prometion. The applicant is aggrieved

that because of the delayed holding of the DPC

for his promotion as Senior Scientific Officer

Grade 11 he was denied the chance of being

considered for the solitary post ©f Senior Scientific

Officer Grad« I and filling up. that post from

open market would permanently close the door

for his adv/«ncement,

5, This 0,A, has been filed with a prayer

for treating his service as Senior Scientific

Officer Grade II as regular w.c,f, 19-2-1SB2,

qjashing the nemoranium dated 20-8-87 by
• )

which the request for treating the ad hoc service

as regular was turnad down and for consideration

of the applicant for the next higher post of

Senior Scientific Officer Grade I,

6. There is also a prayer for direction to

stop all actions for filling up the post of

Senior Scientific Officer Grade I by direct

recruitment. On 28-11-88 this Bench had issued

an interim order in this regard directing that

the offer of appointment to the direct recruit

may be made with a cle«r stipulation that the

appointment will be subject to the outceme of

this application* As a result of the proceedings

relating to the direct recruitment, one Dr.Bibha

Rani was appointed to th« post of Senior Scientific

Officer Grade I and in the offer of appointment

dated 22-5-89 it was stated that the appointment

of the intervener is provisional and psefeafc
JL^

temporary subject to the final outceme of the
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writ petition. It is also added that in case the

writ petition Filed by the applicant is accepted,

the appointment of the interuener uill be terminated

and her services will be placed at the disposal of

Gowfernment of Haryana,

7, Before ue take up the arguments advanced

by the various counsels^ it would be advantageous

to refer to the recruitment rules for filling up

the post of Senior Scientific Officer Grade II and

Grade I:

Senior Scientific Officer Grade II
Notification dated "13-8-1 975;

This notification provides for filling up

of the post of Senior Scientific Officer (Chemistry,

Physics/Dooj ments/Ballaist ic/Finger Print/Foot Print/

Biology Division)® These posts are to be filled

60^ by direct recruitment and AC% by promotion

failing which by direct recruitment.

For promotion, six years regular service as

Senior Scientific Assistant in the grade in the

respective divisions (excepting for Biology Division

where there are different specifications) has been

st ipulated.

Notification dated 31-7-19B2S

The posts of Senior Scientific Officers

Grade II are to be filled by promotion failing

which by direct recruitment and 60^ by direct

recruitment.

For promotion. Senior Scientific Assistants

with 5 years regular service in the grade are

eligible to be considered.

Notification dated 31-7-86i ^

The posts of Senior Scientific Officer Grade II
2

are to be filled by promotion failing which
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by direct recruitment and remaining 33^ %by

direct recruitment.
/

For considerat icn by promation, a person

must haue uorkad as Senior Scientific Officer

fcr five years on regular basis in the respective

discipline e.g. Chemistry and Texicology/Finger

Print/Document s/Physics/Serology/Biology/Phot o/

Lie Detector.

Senior Scientific Officer Grade I.
Notification dated 31-7-82, (These provisions
uere not changed in the subsequent Notification
dated 31-7-86).

These posts ^ire to be filled by promotion

failing uhich by direct recruitment.

For promotion, Senior Scientific Officers

Grade II with five years regular service in the

grade are eligible to be considered.

From the recruitment rules it is clear that

at the time of creation of the post of Senior

Scientific Officer Grade II (Lie Detector Division)

in the year 19B1 as well as at the time the applicant

uas posted to this post on ad hoc basis on 19-2-82,

there uere no recruitment rules relating to the

filling up of this post^, since the extant rules

catered only for the specified disciplines of

Senior Scientific Officer Grade II and Lie Detection

uas not one of the specified disciplines. By the

notification dated 31-7-82, rules uere available

for filling up the post of Senior Scientific Officer

Grade II (Lie Detection)^ Since a common recruitment

rule uas made for filling up the posts of Senior

Scientific Officer Grade II stage uithout splitting

these posts disciplins-uise. But again vide

notification dated 31-7-86, filling up of the posts

of the Senior Scientific Officsr Grade II uas mads

on discipline basis.
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S. Apart from the above, the notification

dated 31-7-82 provided for filling up'of the

posts of benior Staff Officer Grade II only to

the extent of 40/b by promotion and fey a- later

onot if icat ion increased the percentage to 66j %,
/

^ Before ue discuss the various citations relied

upon by the different parties, ue uould like to

deal uith the general grounds advanced. The

applicant has stated that his ad hoc appointment

in 1982 should be deemed regular since' he was

fully qualified to hold the post from 1 962 itself,

is the only person having the specialised experience

in the field, the vacancy is not a short time

vacancy but a continuous vacancy lasting for years,

the orders posting him as ad hoc did not say that

the ad hoc service would not count for seniority

and the respondents have failed in holding the

Departmental Promotion Committees annually as

stipulated by the Department of Personnel,

9. The respondents in their.reply affidavit

have brought out that the 1982 recruitment rules

did not provide for discipline-uise promotion to

the posts of Senior Scientific Officer Grade II,

Holding of Departmental Promotion Committee,

according to these rules, uould have operated

against the interest of the Department because

of a different Division/Discipline uould have had

to be considered for promotion/promoted and such

a promotae uould have miserably failed to discharge

the functions of the higher poats in the particular

Discipline/Oiuision due to lack of experience/

expertise in that field,. In order to overcome this

serious drawback, action uas immediately initiated

to go in for operation of recruitment rules so as
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to permit filling up of the post from amongst the

officers in the feeder cadre from the particular

discipline only. Besides, amendment to the racruitment

rules uas notified on 3l"-7-86 and after convening

the DPC in January 1 987 the petitioner uas appointed

as Senior Scientific Officer Grade II with effect

from 28th January, 1987. No DPC could be held on

the basis of 1982 recruitment rules and the petitioner

uas posted on ad hoc basis in February 1982 for the

first time. The ad hoc posting order clearly stated

that the petitioner uas being postt'^only for a period

of six months in the first instance or till the

post is filled on a regular basis, whichever is

earlier. The officiating period of. six months

uas periodically extended and^ on every such

notification it uas mentioned that the posting on

ad hoc basis is for the further' specified period

(generally six months or one year in some cases)

or till the post is filled up on regular basis,

whichever Is earlier. For the purptB e of promotion

as Senior Scientific Officer Grade I the recruitment

rules stipulate a minimum period of five years

regular service as Senior Scientific Officer Grade II

and thisespecific provision in the notifications

regarding ad hoc postings that such ad hoc postings

uould last only till the post is filled up on

regular basis uould indicate that the ad hoc service

does not qualify for en nsideration for fiirther

promotion,

10. During arguments the respondents produced

the seniority list of Senior Scientific Assistants

(page 67 of departmental file No,49/2/88 on the

subject of ££P No,748/88) wherein the applicant

figuris at serial No,5 and one Shri HK Prasad

beloning to Chemistry Division figures at serii^l

No,2, The Id. counsel for the applicant stated
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that Shri HK Prasad uas promoted on ad hoc basis

only on 19-7-84 and on regular basis as Senior

Scientific Officer Grade II with effect from 18-11-88.

11» As regards the filling up of the post of

Senior Scientific Officer Grade I is concerned, it

is the case of the respondent that as per recruitment
"tc

rules, this post had tee@n filled by proraotion failing»

which by direct recruitment. For promotion, Seniar

Scientific Office^S. Grade II with five years regular

service in that gr^de will be eligible to be considered

At the relevant point of time the direct recruitment^

had to be resorted to under the failing clause

because none in the feeder group with requisite

length of service on regular basis uas available

for being considered for promotion. In any case

the applicant had not completed the stipulated

five years regular service as Senior Scientific

Officar Grade II when the UPSC was approached for

filling up the post of Senior Scientific Officer

Grade I (Lie Defcector) in August 1986 or even

at the time of advertisement of the UPSC.on 6-2^-88,

since the applicant was appointed as Senior Scientific

Officer Grade II on regular basis only on 28-1-87.

12. Uq shall now proceed to discuss the various

citations reliad upon. The first decision which

was heavily relied upon by the Id. counsel for the

petitioner is the one reported in AIR 1990 SC 1607

bstusen .THE DIRECT .BECRUIT ClASS-II ENGINEERING

OFFICERS^ ,ASSOCIATION AND OTHERS VS. STATE OF,

MAHARASHTRA AND OTHERS. This is the decision of

a Constitution Bench which after an exhaustive

examiR&iion of the relevant decisions summed up the

settled principles of law. It is not necessary for

us to extract all the principlss enunciated

therein,, the party having placed reliance only on
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principles . F^r the sake of ;

conweniance, ua shall, extract those principles

' enunciated in paragraph 44 of this judgement?

I

"A, Once an incumbent is appointed tea post

according to rule, his seniority has to be

counted from the date of his appointment

and not according to the date of his

confirmation. The corollary of the aboue

rule is that where the initial appointment

is only ad hoc and not according to rules

and made as a stop-gap arrangeraent, the

officiation in such post cannot be taken

into account for considering the seniority,

B, If the initial appointment is not

made by follouing the procedure laid down

by the rules but the appointee continues

in the post uninterruptedly till the

regularisation of his service in accordance

with the rules, the period of officiating

SBrvice will be counted***

15 In the matter of understanding the scope of

principles 'A* and 'B* some doubts haying been

raised, the Supreme Court explained the precise

scope of principles *A' and *8* laid doyn by

the Constitution Bench in H IR 1991 SC 284 between

Keshav Chandra Joshi and other Vs. Union of India

& Qrs, The Supreme Court after a thorough

examination of the principles laid down in the

Direct Recruit's case laid down the law .Paragraphs

24 and 25 as follows^

"24. In Direct Recruits' case (1990(2)SCC 715:AIR

1990 SC 1607) the Constitution Bench of this Court

in which one of us (K.Ramaswamy,3.) was a member,

in propositions 'A* and 'B* in paragrjiph 47 at

^ page 745 (of 3CC): atateds-
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"(A) Once an incumbent is appointed to

a post according to rule, bis seniority
\

has to be counted from the date of his

appointment and not according to the date

of his confirmation.

The corollary of the abooa rule is

that where the initial appointment is

only ad hoc and not according to rules and

made as stop gap arrangement, the officiation

in such post cannot ba taken into account

for considering the seniority,

(B) If the initial appointment is not

mada by following the procedure laid

down by the rules but the appointee

continues in the post uninterruptedly

till the regularisat ion of his service

in accordance with the rules, the period

of officiating service will be counted,"

M/s Mukhoty and Ga^g repeatedly asked us to apply

the ratiorin the cases of Narendra Chadha (AIR

1'986 SC 638), Baleshuar Das (AIR 1981 SC 41) and

Chauhan (AIR 1977 SC 251) colitending that the

promotees were appointed to the same post, are

discharging the same duties, drawing the same

salary, therefore, they should be deemed to be

given promotion from their initial dates of

appointment. Iste express our inability to travel

beyond the ratio in Direct Recruits* case. UhiJbe

reiterating insistence upon adherence to the rule

that seniority between direct recruits and the

promotfces has to bs from the respective dates of

appointment, this Court noticed that in certain
i

cases, by deliberate disregard of

th^ rules promotions were made and alloued the

promotees to continue for well over 15 tf 20 ysars
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without reyarsion and thereafter seniority is

sought to bs fixed from the date of ad hoc

appointment. In order to obviate gnjust and

ineC|uitious results, this Court uas constrained

to evolve "rula of deemed relaxation of the

relevant rules" and directed to regularise the

service giving the entire length of teraporary

service from the date of initial appointment for

seniority. To lay doyn binding precedent the

cases uera referred to a Constitution Bench, In

the Direct Recruits' case, this Court has laid

down clear propositions of general application

in iteas A to K, Therefore, to kaep the law

clear and certain and to avoid any slant, ue

are of the considered view that it is not expedient

to hark back into the past precedents and ue prefer

to adhere to febe ratio laid down in the Direct

Recruits' caaa,.

25, ••• The proposition 'A* lays doun that once

an incumbent is appointed to a post according to

rules, his seniority has to be counted from the

date of his appointment and not according to the

date of his confirmation. The latter part thereof

amplifies postuleting that uhere the iniial

appointment is only ad hoc and not according to

rules and is made as a stop-gap arrangement, the

period of officiaticn in such post cannot be taken

into account for reckoning. seniority,,, .Propositions'A'

and 'B* cover different aspects of one situation.

One must discern the difference critically.

Proposition *B' must, therefore, be read along

with para 13 of the judgment uherein the ratio

decidendi of Narendra Chadha uas held'to have

considerable force. The latter postulated that
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if the initial appointment to a substat i\/eBt)«t
/for uell over 15 to,20 years without raversicjn

and ^till the date of regularisation of the

service in accordance uith the rules, the period
n

of officiating service has to be counted touards

seniority. This Court in Narendra Chadha's case

was cognizont of the fact that the rules empower

the Governraent to relax the rule of appointaent"•

That was a case in which the petitioners had continued

temporarily on ad hoc basis for period varying from

|.i to|2 'years. They had claimedthe benefit that their
' cL-

ad hoc service should count for seniority. The

conclusion arrived at on the facts of that case in
*

^ paragraph 33 reads as follows:-

"Accordingly, we have no hesitation to hold that

the promotees have admitte,dly been appointed on
ad hoc basis as a stop-gap arrangement, though
in substantive posts, and till the regular
recruits are appointed in accordance with the

rules. Their appointments are de hors the rules

and until they are appointed by the Governor

according to rules, they do not become the'^

members of the service in a substantive capacity.
Continuous length of ad hoc service from the

date of initial appointment cannot be countid

touards seniority

f . ft Full Bench of the Principal Bench of the
Central Administrative Tribunal had occasion to

consider the principles laid down in the Direct

Recruits' case as explained in Keshav Chandra Joshi* s

case in TA 43/87 (CuJP 2172/85) between Shri Ashok

Mehta and Ors. Us. Regional Provident Fund Commissioner

and Ors. decided on 5-2-92,. The Full Bench following

the decisions of the Supreme Court held as follows:-

"Promoticn by way of ad hoc or stop-gap
arrangement made due to administrative

exigencies and not in accordance uith

rules cannot count for seniority,

J/ Principle 'B« laid down by the Supreme
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Court in the Direct Recuit Class II

Engineering Officer' Association and

Others Ma, Stafeo of Maharashtra and

Others will apply as explained by the

Supreme Court in Keshav Chandra Joshi and

Others etc. Us, Union of India and Others

only to cases where the iniitial appointment

ia made deliberately in disregard of the

rules and the incumbent alloued to

continue in the post for long periods

of about 15 to 20 years uithout reversion

till the date of regularisation of service

in accordance uith rules, there being

power in the authority to relax-the rules*,

attention was drawn by the learned

counsel for the petitioners 6n another judgment
of the Supreme Court, reported in 3T 1993(2)SC 598

befeueen State of West Bengal &. Ors. Us. Aghore

Nath Dey and Ors, That is also a decision of the

Bench consisting of three judges as is the case

uith the judgment rendered in Keshav Chandra

Doshi's case. In this judgment also, the Supreme

Court examined the scope of principles 'A' and

•B* laid down in the Direct Recruits' case. As

the petitioner^ hatte laid considerable stress on

this decision, we consider it appropriate to

extract the relevant paragraphs of this judgements

"10» The admitted facts, which are the

foundation of the claim of the writ petitdoners

are sufficient to negative their claim.

It is obvious that prior to the steps

taken by the State Government on 26-2-80

for their regularisation in this manner,

there was no basis on which the writ

petitioners could claim to be regularly

appointed as Assistant Engineers; and,

therefore, the manner in which they were

regularised, including the mode of

fixation of their seniority with effect

from 26-2-00, is decisive of the nature

of their regular appointment. This alone

is sufficient to negative their further

claim. They can make no grievance to

any part of that exercise, made only for

their benefit* i

19. The constitution bench iB Maharashtra
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Engineers' case, uhile dealing uith

N^render Chadha, emphasised the unusual

Fact ^hat the prcmotees in question had

uorked continuously For long periods oF

nearly FiFteen to twenty years on the

posts uithout being reverted! and then

proceeded to state the principle thus:

"UjB, thereFore, conFirm the principle

oF counting towards seniority the

period oF continuous oFFiciation

Following an appointment made in

accordance with the rules prescribed

For regular substantiue appointsents

in the service",

20. The constitution Bench having dealt with

Narendra Chadha in this manner, to indicate

the above principle, that decision cannot be

construed to apply to cases uhere the initial

appointment was not according to rules,

21. Ue shall now deal uith conclusions (A)

and (B) oF the constitution bench in the Maharashtra
E^ngineers* case, quoted above,

22. There can be no doubt that these two

conclusions have to be read harmoniously, and

conclusion (B) canf^ot cover cases which are
expressly escluded by conclusion 'A«, Ue may,

thereFore, First reFer to .conclusion (A), It
is clear From conclusion (A) that to enable

seniority to be counted From the date oF initial

appointment and not according to the date oF

conFirmat ion, the incumbent oF the post has tc

be initially appointed 'according to rules'.

The corollary set out in conclusion (a), then

is, that where the initial appointment is only

ad hoc and not according to rules and made as

a stop-gap arrangement, the oFFiciation in such

posts cannot be taken into account For considering

the seniority,' Thus, the corollary in conclusiora

(A) expressly escludes the category oF cases
uhere the initial appointment is only ad hoc

and no t according to rules, being made only as

a stop-gap arrangement. The case oF the writ

petitioners squarely Falls within this corollary

in conclusion 'a', which says that the oFFiciation,

in such pobts cannot be taken into account For

counting the seniority.
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23» This being, the obvious inferenca from

conclusion (a), the question is whether the

present case can also fall within conclusion (B)
which deals with cases in ufeich period of

officiating service will be counted for seniority,.
Ue ha\/B no doubt that conclusion (b) cannot
include, within its ambit, those cases which

are expressly covered by the corollary in

conclusion (a), sincstthe tuc conclusions cannpt
be read in conflict with each other,

24, The question, therefore, is of the category
which would bs covered by conclusion (B) excluding
the: efrotn the cases covered by the corollar.y in

conclusion (A),

25, In our opinion, the conclusion (B) was

added to cover a different kind of situation,

wherein ,the appointments are otherwise regular,

except for the deficiency of certain procedural

requirements laid down by the^ rules. This is

cleag from the opening words of the cohclusion
(B), namely, 'if the Initial appointment is not
made by following the procedure laid down by the

'rules' and the later expression till ths regulari-
sation of his service in accordance with the rules',

Ue read conclusion (B), and it must be so read

to reconcile with conclusion (a), to cover the
/

cases where the initial appointment is made against

an existing vacancy, not limited to a fixed period
of time or purpose by the appointment order itself,

and is made subject to the deficiency in the

procedural requirements prescribed by the rules

for adjudging suitability of the appointee for

the post being cured at the time of regularisation,

the appointee being eligible and qualified in

every manner for a regular appointment in such cases.

Decision about the nature of the appointment, for

determining whether it falls in this category,

has tc be made on the basis of the terms of the

initial appointment itself and the provisions

in the rulas. In s uch cases, the deficiency in

the procedural requirements laid down by the rules

hcJs to be cured at the first available opportunity

without any default of the employee, and the
I \

appointee must continue in the post uninterruptedly

till the regularisation of his service, in accordance

with the rules. In such cases, the appointee is

not to blame for the deficiency in the procedural
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requirement under the rules at the time of his

initial appointment, and the appointment not being
limited to a fixed period of time is intended

to be a regular appointment, subject to the remaining
procedural requirements of the rules being fulfilled
at the earliest. In such cases also, if there be

any delay in curing the defects on account of any
fault of the appointee, the appointee mould not

get the full benefit of the earlier period on

account of his default, the'benefit being confined
only to the period for which he is not blamed.

This category of cases is different from those

cov/ered by the corollary in conclusion (A) which

relates to appointment only on ad hoc basis as
a stop-gap arrangement and not according to rules.

It is, therefore, not correct to say, that the

present cases c^n fa 11 within the ambit of conclusion

(B), even though they are squarely covered by the
corollary in conclusion (A),"

It is the case of the Id, counsel for the

applicant that principle (B) should apply to the
I

facts of the case, Ue, however, note that about

five yeara ad hoc service is being claimed fcr

seniority invoking the principle (B), As per

the principles and ratios discussed in the previous

paragraphs ue are convinced that the case of the

applicant gets covered only by corollary to

principle (A^ since it is not a question of 15 to
20 years of ad hoc service at the time of regularisatia

and there was an express provision for relaxation

of ruleso Also, the question of^ curing procedural

deficiencies which had occured at the time of

initial posting on ad hoc basis cannot be said

to have arisen in this c^s©»

rJ-fo ~ .Ini._QoH^e?2_7/87 _de_c-id^ •by the Principal-^Bench
on 13/14-»9=93 some elabora't ion ' on' -what _yquld

itute'prosejural deficiencies has been made.

It has beers mentioned as und©r3- -

'"Jh© _or_d.®.r_of,.appointjient j,ts©I._^,s:hoyl.d-

r.o™ayy__indica-te_ thav-t he. ap_pq;int„,ef,t



bl
-17-

is made subject to the ,satisfaction

of certain procedural requirements.

Such procedural rsquirements will be

like verification etc uhich cannot be

done itnmsdiately and are therefore

deferred. In the absence of express

stipulation in the order of appointeent

itself there must at least be material

tti indicate that that was a clear

intendment

cip*"' The Id, counsel for the applicant then
referred to AIR 1967 3€ 1910 wherein it has been

held as under!-

"It is true that there is no specific

provisions in the rules laying down, the

principles of promotion. But that does

not mean that till statutory rules framed

in this behalf, the Government cannot

issue administrative instructions regarding

the principle to be followed in promotions

of the officers concerned to selection

grade posts. It is true that Government

cannot amend or supersede statutory rules

by administrative instructions but if the

rules are silent on any particular point

Government can fill up the gaps and

supplement the rules and issue necessary

instructions not in.„concistent with the

rules already framed,"

At the time the applicant was posted on ad hoc

basis as Senior Scientific Officer Grade II,

admittedly there were no recruitment rules

provided for such posting but neither party

produced any administrative instructions relating

to filling up of the post of Senior Scientific

Officer Grade II pending the issue of recruitmeht

rules by Duly 1982, Thus the abqve citation

is not of much assistance in this case.

It was then argued that at the time the

applicant was posted on ad hoc basis in February

1982 there was no recruitment rule applicable

to the post of Senior Scientific Officer (Lie
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Dstector), The applicant uas regularised in

3anuary 1987 after the formulation of the

recruitment rules in 1986 and that continuous

officiating service should be taken into account

for seniority purpose as per various citations,

as underi-

(l 991) 16 HTC 255 (Dev Raj Anand Ms, UUI &. Ors,) »

In this OA ad hoc service folloued by

regular service uas alloued to be counted for

seniority since at the time of ad hoc posting

there uare no recruitment, rules and regularisation

took place after the framing of recruitment

rules subsequently.

The relief uas granted by referring to

principle (B) gnnunciated by the Constitution

Bench referred to supra, Ue have houever noted

specific situat ion5 principle (B) can

be invQksde uJg also note that the facts of

this case are even otherwise on a different

footing. In tha--t case there uere no recruitment
W-'

rules at the time the ad hos promotion uas ordered

in February 1982 hin a feu months recruitment

rules uere made to cover all posts of Senior

Scientific Officer Grade II including Senior

Scientific Officer Grade II (Lie Detector), Only

in 3uly 1986 recruitment rules were modified to

allow promotions on discipline basis. Thus

between 1982 and 1985 it cannot be contended

that there were no recruitment rules and it has

also been observed that on general seniority

there was at least one candidate (Shri HK Prasad)

(referred to in para^lO) who uas in the field

and yet uas not promoted as Senior Scientific
yk.'jh

Officer Grade II (Lie Detector). Be as it may.
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betueen February 1982 and 3uly 1902 there were

no rules and from July 1982 till July 1986 the

ad hoc promotion of the applicant was not according

to rules since the promotion was not made by

considering on an all-discipline basis or by

constituting a DPC, corollary to principle

(A) would be relevant to this case since the

initial appointment was only ad hoc and not

according to rules and made a^s a stop gap

arrangement pending regular promotion by follouing

the rules.

The other citations, ATR 1986(2) CAT 46

(SC Jain Vs. UOI &Ors.), 1978(2)SLR (Kuldip

Chand Vs. Delhi Administration) and AIR 1984 SC 1527

(GP Goval & Ors® \/s» Chief Secretary, Govt, of

U.Po & Ors,) provide for ad hoc service being

taken into account if folloued by regularisation

and the recruitment rules have been framed in

betueen. In the citation of G.P^Goval and Drs.

Vs. Chief Secretary, Govt. of U.P,, it has been

lEjpheld that, officiating serv,ice rendered prior

to approval cannot be ignored unless there are

rules to the contrary. On this aspect, the Id.

counsel for the intervaner argued that for promotion

to the post of Senior Scientific Officer Grade I,

there are specific rules requiring a mirrimum of

five years regular service as Senior Scientific

Officer Grade II , and hence no specific benefit

could be claimed because of ratio in Goval's

case. Apart from this in the previous paragraph

ue have noted the availability of the recruitment

rules between 1982 and 1986. Thus these citations

are not of help in this case* Ue als® nsta

, ..20/^
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the citations msntioned in this paragraph relate to

the period prior to the postulations laid down by the

Constitution Bench in 1990, Ue further note the

observations/orders of Bdn'ble Supreme Court in Excise

'Commissioner, Karnataka and another l/ersus M Sreekanta

reported in (1993) 25 AlTC 83* The facts of this case

have a bearing on this

\'̂ Para 14. After giving our anxious consideration r

to the respective contentions of the parties it

appears to us that the urit petitioner/respondent,

Sri \/« Sreekanta uas appointed as a local candidate

through Employment Exchange in view of the specific

sanction of the Govt for such adhoc appointment*

The terms of appointment in the context of sanction

of the said posts by the Govt in our visu, clearly

demonstrates that such appointment of the said .

Respondent and other employees in 1968 as ad hoc

appointment given to local candidates being sponsored

by the local Employment Exchange, It uas only

on Oct 26, 1971 the said respondent became eligible

to be recruited in the said Class III post, and such

appointment/or regularisation of his ad hoc appointment

uas made possible because of the framing of the

said Special Rules of Recruitment in 1970. In

our vieu, Mr, Narasimha l*lurthy is justified in his

submission that the respondent uas not entitled

to claim seniority from the date of his initial

appointment on adhoc basis but he uas only entitled

to claim seniority from the date of his

subsequent appointment or regularisation

under the said special Rules of Recruitment in

1970. It appears to us that under Rule 3 of the

Said Special Rules of Recruitment of 1970, the

...21/-
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respondent, haying pessessed the minirriuini

qualificatiens.-. prescribed by the said Speciii

Rules :fsr-recruitment ta Class ill posts, and the

said responr^ent having., been appeintea on a

csntinucsus sBrvics of ene year prisr ta Dct 1,

, 1970, u/as eligible tie be '^.appaintes lunder t ha
j

sai^ Special Rules af Recruitmsnt ansJ the

rsspandent uas given sauch appsintment with effect

frem Octeber 26^ 1971 Bjnder tl"© sai^ Special

Rules Df Recuitment ef 1970, The said

respsndent •uas entitlsid ts be treated as siireet

recruit preperly. mads under ths said Specjial

Rules of 197Q enly fr em Cct 26, 1971 and the

service rendered by him pr.isr ta-the said, data

uas only ®n the basis a^f adhsn empleymgn t, n st

ma^e in accardance with the rules ef recruitment.

In the afaresaisi circmtDstanoesj the decisisn -ef

the Divisien Bench ef Karnataka High Ctuiirt

appears ts be clearly errcntesus anai ue havs ne

hesitatisn in setting aside the. same. Learned

Single Bench ef the Karna&aka High Court. in
I

siiur viaUj, has rightly dismissed, the urit petition

anii ue affirm the said decisian. The appeal is

accordingly alleued uithsiuit any arssr as t® cssts.."

The learned ceunsel fer the intervener referrais

ts the fellsuing citatians in s'lippert af the argument

that seniority can caunt snly after regularisatissn;

..22/-



(a) PlasesJ Akhtar Khan & Othsra \i.
The State ®f fl.P, & Others
(1990) 4 see 24 = 3T 1990(3) SC 295

(b) D»Ne Agarual & Anathsr l/rs®
'State ef fli.-p, U.D . ( Gfzettei)

Rseruitment Rules, 1969,(1990)
1 Scale 540.

(c) Keshau Chandra 3«shi Wrs. U.O.I ,
AIR 1991 SC 284

(i) Ash«k Gulati & Others Us. fa-.3,
3ain & Others, I (1987) AILII- 353

(e) A.P,M» Flayakutty Etc® Wrs, Secretary
Publie Ssruice Cemmiasian ete,
(1977) 2 SCR 937.

U» net prspsse to ga int« details ef thes.a

citatisns sinee ue have already held that the

applieant's case is i^uerod by e«raillary tg

prineiple (A) in the circiunstances. in which he

is situated,

lit;® In the teackgreiund as abeve, the O.A. is •

dismissed. The interim erder passed'^by this

Bench an 28,11,1988 as referred to in para 6 •f

this eraser stanes vacated, Ms casts.

" .N-O"
(P.T.THIRUl/ENGADAf^) (C.J/ ROY)
(*iembgr( A)- Fismber (3)
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