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Union of India

IN THE CEMTRAL ADMINISTRATIVE TRIBUNAL

PRINCIFAL. BENCH, MEW DELHI.

fox. VS 8

Regn.Nos., OA 1376/87
with OA 11017 8—7—L_, OA_1513/87, OA 619/87, OA 1030/87,
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Vs.

Union of India

‘Smt. Poonam Khanna
: Vsa
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Vs,
Union of India

" Kumari Saroj & Another

VSI.

Union of India

Shri Sushil Kumér Srivastava & Others
Vs,

Union of India

Shri Tripurari Jha -,
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Union of Indicz
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Union of India
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" Union of India

: Uniori of India

‘_ above mentioned cases

'For the Appllcant

: B .
Um.on of” Indla N

Shn Na val K:.sl"ore
.I VS -

- Union of India -~

Shri Vinod ‘Kurmiar:Sharms -« -
Vse - . o

Un:.on of India '_ PR

Shri. Abhal Kutar Sinhai & Others
VS.

Shri Gajender Sharma ...
Vs
Union of India

Shri Suresh Kumer: i cuT il

Vs. o e !
Union of India™ "*is wivet e
Snrt. TaJender Kaur o

Vs,

dag

For the- Appl:Lcams 1n all the

For the- ReSpondents in_ all
the above menuloned cases

Regri No,0A 1747/ 8g-

Shri Netar Pal

. Vs “ - S
Unlon of Indla & others e

‘ FoL the RespO')dEn'ts

- Reg \Io.ok 1345[87

.- Shri D, Thangavelu & Oth‘ers'
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~For the Respondents
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Regn,Nos.0A 1835/87, OA 1341/87, ©A 1011/87, OA 1478/87, H

oA l41;/87 A 1615/87 and OA 1740/87.

Shri Dhirendra Garg-

Vs.
Union of India
Shri Ravindra Singh.&-Others
» Vs,
Union of India
Shrl Sh1va31 lisra & Others:
Vs
Union of India .
Shri Anil Vyas
. . VS'
Union of India
Shri Vvipin Behari & Others.
: Vs,

Union of India & Others:
. Smt, Madhu Kukreja:

Vs
Union of Indie

Shri Rawesh °harne & Others

. Vs.
Union of India

For the Appllcants in the: above o

entloned seVen cases

For the Respondents in the abOVe
‘mentioned seven caseés’
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THE HON'BLE MR. P.K. KARTHA, VICE CHAL RVAN (J)

see the Judgment? &2

'THE HON'BLE MR D.K., (HAKRAVORTY, ADLINISTRATIVE MEMBER
"1, Whether Reporters of local papers may be allowed to’

24 To be referred to the Rnporters or not?éﬂJ

(The judgment of the Bench deliverad by Hontble Ié

iire P.X. Kartha, Vice Chairman(J)

The applicants in these applications filed
Section 12 of the Adminis@rative Tribunals Act, 1985 have

#*
worked as liobile Booking Clerks in the Railways for various

periods prior to 17.11,1986. They have challenged

their dlsencagewen+ from service and have sought

under

e

T

Booklng AgePuo.

’

1
* Respondents in Oﬂ—‘3’5[87 Contend ihat the applicants werﬁ}
e
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 reinstatement and regularisation and other reliefs, As ~

the issues exising in these applications are similar, it

is conven:.ent to dlspose theit o‘f by a common judgmen‘t. ; {

2, At the outset, 8 brlef reference may be made <o

uhe Judgnents cel:.vered by the Calcutta Benc"x of thls

_Tnbunal :.n aam.r Kumar t ukherJee g Others Vs, general - Fi

Manager. Eas‘.ern Rallway & Others on 25,3, 86 Am 1986(2)

Fng R g

'CAT 7 and by the Prmc:Lpal Bench m b iss- Neera Mehta & OthersS; hi

Vs, Unn.on of Indla & Others on 13 08.1989, A T.R» 1989(19

~¢AT380. In 'th‘e aforesard ~dec;§10n§, the Tribunal had

con°1dered s:.m.lar 1ssues. s

; '3.' o In Samlr Kumar r..ukherjee's case, the applicants

were encaged as v:lunteers to a551..t the ra:.lway tlcket

[y

h checkinc st'aff for a short perlod ‘and then the:.r e'rployment
Lo ‘was eytended from, tlme to tlme.A No appoin..mene le‘tters were-
' 1ssued but muster-ro.ll was malrtamed for recordmg ‘the:Lr
*tendance and they were, pald at a f:.xed rate of Rs.o/- per

day,. Though they were called volum.eerc in the relevant

orders,bf the Railway Board they were also lOcally knovm

as Spec1a1 T.Cs and T. T x:. Helpers. xhey worked

'cont:.nuoquy for a. perlod of more than a2 year and the:.r

- services \uere sough’t to be dlspensec --11th. The Ca‘cueta
the G~ -

Bench .of the Tribunal held thaf[mpugned order ‘dated

) lé'th December, 11985 of the D;L‘JlSlOnal Railway lianager,

Asansol, be set aclde/qqash d and -the appl:.can’c.c be trezted

as tempoTrary employees. Jnce x.hey are tre~ ted 3s

e T e




. temporary émployees, their.service conditions will be
. governed py the relevant rules of the Railways. The

. following extract from psra 12 of the judgment is

relevants= ...

-»_-After carefully considering the arduments. .
‘of «either side, we conclude that the applicants- - -
-dre Railway employees, what they received as
o "payment is nothing but wages. - They were paid
oo at a fixed rate of Bs,8/= per day regularly for .
* . . morTe than.a.year and. it is far-fetched to call -
" such’ payment honorarium or out of pocket @llowance,
.+ _.The manner in which they functioned and -the way
", . they were paid make it obvious that they were not
. volunteers, ‘They are casual employees -and by -
i ‘working continuously for more than 180 days they
are entitled to be reated as temporary employees.
7o disengage or dismiss them arbitarily as they
have been -done by means of an order at Annexure-GC . !
without notice or without giving any reason is

.clearly violative of.the principles of natural

. justice and Articles 14 and 21 of the Constitution
© of-Indig¢® - - - : Lo P

%

Dyt .Ihuﬁiss Neera Mehté'Sftése,'tHé’éppliéant§ were *

Iy

. apéﬁiﬂfed as MSBiiélBooking Glerks in the Northérn>RaiiWay:'
-onﬂﬁapiodé ééies“béiﬁeeh'lQBL énd:1985.oh.é’burely"r»

‘temporary :éié*againéfspéyﬁgni on hourly basis, . They had

;féﬁdéred seEyicelforfpéfioéé iéhging'betﬁéén_li,tq 5:years.

| fﬁeir éerjiﬁés_ﬁéré sought to bg'termina£ed.vide_feiegrah'

Tri;;;ed onii5;i2.86;",ihié.Qa§ ché1lenéed bef;re'tﬁé Tribudl |
Tﬁe-case’b%_{he\aﬁﬁlicantS'was that they were entitled forl
gégulafis§£ibn of;tﬁeii Seryices and ipso;ption against
éééﬁléf Vééaﬁéies ih-ﬁérm§kof the circular issued by the
éini;try of Railwayé on éls£ April, 1982, whichlenvi§ages

that "trose voluntééi/mobiie Booking Clerks who heve been

% The SLP filed by the Union of India against the judghent
of the Tribunal was dismissecd by orcer dated 4.5.1987.

*x—
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engaged on the vaTidus railways on certaln rates of

PSR-

honorarlum per hour per day, nay be. con51de1ed by : év

%} o you for absorptlon agalnst regular vacanc1es provlded

Al " ‘ that they have the nlnlmum quallflcatlons requ1red for

it e

dlrect IeCIUIuS and have put in a m1n1mum -of 3 years'

servlce as- volunteer/hobile Booklng Clerks.

5P S

55.“' The aforesald c1rcular further laid down that

’ "the screenlng for thelr absorptlon should be done by a’

S

Ry AT

En ATy e
o

comnlttee of offlcers 1nclud1ng the. Chalrman or a Lember -. L

of the Rallway serv1ce commlsalon concerned no.o. . o

'6;" o The appllcants also contended that they Nere_

1ndustr1a1 workers “and 4§ such entltled to regularlsation

under Sectlon 25F of the Thdust rial Disputes Act. Another

contentlon alsed by them ‘Was’ that they were casual labourers‘n

and as such entltled for- regularisatlon of their services
‘v. after completlng 4 months"servrce (vrde para 2511 of the
Indlan Rallway Establlshment manual).' ReferenCe was also

e dated 12,7,73 a4 -
: made to the Raﬂlway Board's c1rcular[where1n it was dec1ded '
%

by the Rallway BoaTd that the casual labour other than those
_employed ‘on pIOJeCLS should be treated as 'temporary' after
_the explry of 4 months contlnuous employment.

\7, ““Ihe case of the respondents.wes that im August 1973,

8 ' the Rallway Board, on the recommendations of the Railway

Conventlon Commlttee, had 1nt'oduced a scheme for

requisifioning ﬁhe ;ervices of volunteers from amongst the

“student soné/deughters'end dependenis of reilway employees

Rk - o
F . Beon
ot
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as moblle Booklng Clerks to work outside their college

hours on payment of some honorarlum durind peak season or - ;

short rush pEIlodS. The obJect of the schere was thot such

an arrangement would not only help the 10w pa1d rallway
;ju_ employees to supplement thelr 1ncome but also generate among

'the s»udents an urge to lend a helplng hand to the Railway

fAdmlnlstratlon in. eradlcatlng ticketless travel. In this

B scheme, sanctlon or avallablllty of posts was. not relevant

e and At was. based on c0n51deratlons of economy to help clear:ng

i
o
oo

the rush during. the peak hours whlle at tne same time .

r

The scheme was discontlnued on l4th Augusb, 158L. dowever,
: on—the matter being taken up by the Natlonal Federatlon of
I Indlan Rallwaymen, a dec1510n was taken and communlcated by

R SR tne Ballway Board v1de thelr ClICUloI dated 214 1982 for

' ﬂa:;?ﬁ-ez==;sE ‘>

——— e -

. i B
B H L

pIOV1dlng part—tlme employment to wards of rallway employees.:i”

regularlsetlon and absorptlon of theSe Moblle Booklng Clerks
T agalnso regulcr vacanc1es. On 2 further repreSeneatlon, it

3

f
“Was- cec1ded by uhe Rallway Board, v1de their’ c1rcu1=r dated

-..M -.IA.

20 ;4 85 that the voluntary/moblle booklng clerks. #ho Were

%

. engaged as such prlor to 14 . Sl and who had since completed

~s3 years' service may alSO be conaIOGIGd for regular

"absorptlon against. regular vacanC1es on the saeme temms and

- \‘

condlulons as stlpulsted 1n c1Icu1ar dated 21,4,82, except
":#thatAto,be ellglble for_screenln,, a candlda+e should be
:xﬁ;within the prescrlbed age llnlt ‘after taking into-accoumnt
. the total period of his ennagement as Volunoary/Noblle

a_ eSpondents was that since the originel scheme 0»
. Booking Clexk The contention of thefof the Railway Board

O

.sf;ﬁ. et

e Mt el a4

A
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.had been discontinued or 14,8,61, only those applicants :
who were employed prior to 14,8.8L, the cut-off date,
vcould'at the most.seek regularisation in terms of tle

CerulaIS dated 21,4,82 and 20.4, 85.

B

.8.. .Zi In fact the scheme was not dlscontlnued on

14 8 81. The cu:ct.lcr dated 2... 1,82 refers to ‘the -

Rallway Board's w1re1ess messaoe ‘doted 11, 9.81 1n whlch

the aeneral x'anagers of the Zonal nall'-zay were ad\uSed that
‘ the engagement of the voluneeer booxzng “¢lerks may be :

' contlnued on ehe exlstlno terms tlll further adv;ce. in

t

v:.ew of ..h.s, the varmus Rallway Adm:.m.str tions continued
to en"age such persons., This is clear‘from the Railway

Board's c1rcular dated l7 ll 86, whlch 1nter alla reads,

POTEY

?as leldws:_ o

n As Ballway ndﬂln;stratlon are awaze, the
i ‘Board had advised all the Railway to discontinue
*, - - 'the practice of engaging “the voluntary mobile
: . booking clerks on honorarium basis for clearing
. . summer rush, or for:other similer purpose in the
booking and ‘reservation office. However, it has
come to the notice of the Board that this practice
: 'ig’still comtimuing in- some of ' the Rallway
e : Administations. The Board consider that it is not
: C desirable to continue such arrangements. Accordingly,
wherever:-such arrangements have been made, they should
be discontinued forthwith, complying with any
" 'formalities zequlred or 1eoal requirements,®

9, ’“\The practice of éngagihg volunteerlMoblle.Booking

-‘Clerks was fihally disqontlnued only from 17,11,86 when

AR R

alternative measures for coplng "with rush of work was
S e suggested -in.-the c1rcular dated A7.11,.86,

I lo; ’ Ip “the above faCUtal chPground the Tribunal

cont. page 9/-
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"f21 4:82 and 20 4 85 *

e . R . o -, PR - .
HE . - .

-9 -

\

"held in'idiss Neets L.ehtals cise that fixetion of 14,5.8L

e . “ et .
as the' cut-off date for regulérisation was arbitrary and

‘aiscriMinafde;; TheiTribﬁhél,ebservea'ES'follows;-

" Wwhile the applicants might have no legal
- right as.'such in texmsiof their employment for
regularisation of sbsorption against regular
..vacancies, we;.Ssee no reason why they should be
““denied this benefit if others similarly placed

who were engeged prior to 14.,8.81 have been

fu - absorbed -subjeet to fulfilment of the requisite

© qualifications end.length of service."

Ll ." _The-Tribunal alloﬁed thé application and gquashed

the 1nstracn10n cowveyed 1n the communlcatlon dated

15 12 86 regardlng the dlschaxge of Lpblle Booking Clerks,
’ 1n so far as it related to the appllcantsu The Tribunal

‘ further dlrected that all the appllcants who were engaged

on or before- 17,11.86 shall be regularlsed and absorbed

agalnst regular pOSts after they have completed 3 years of -

7serv1ce from the date of thelr 1n1e1al engagement subject

';to thelr fulfllllng all other condltlons in regard-to

»
it

f"quallflcatlons etc., as, contalned 1n clrculdrs dated.

,.‘“'.‘ -

. .
Y

,.,_.l_?'_.'fE . The Prlnclpal Bench of the Tribunal followed its
- ,decisionin Jlss Neers Mehta's case .in Gajarajulu and Others

© Vsl.Union of India and othe;§,decidgdrgn»leth November, 1987

X

(oA 8l0/87)T .. . .

L

* ‘SLP filed by the Union of India im the Supreme Court was
"/'dismissed vide order dated 18,3,68 with sore observatmnsb

@' SLP filed by the Union of India in the Supreme Court was
~ dismissed vide orcer dated 10,3.88.

=]
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tS. _“ The learned counsel of the appiicant relled upon

f;jln Samlr Kumar Mukherjee's case and subm1tted that these

e .
- _.4,-.1_4_

'fappllcatlons way be dlsposed of 1n the llght of the Sald

‘judgments. :;

>";:,‘of the respondents in termlnatlnglthe servrces of ar~ ;5

. ISR Wi o TR

MObllB Bookrng Clerk w1th effect from l.v.1982 was 1egal

R - (“ <

By

and Ju5t1f1ed was referred by the Central Government to '

sl

,:_the Industrlal Tr1buna1 in ID No.35/85 (Netrapal S;ngh Vs

irovie £

‘_-,ehe General Manager, Northern Rallway & Others). The

. further ques lon referred to the InduStrral Tribunal was ,

L o i e
I ) S R L o

LM‘.as to what Iellef the workmen was entltled to. In that

‘,‘:verbal order. He was given no’ notlce nor pald any ‘*"

R T T TR P

retrenchment compensatron. The rule of f*r=t come last go

x/.

~ was also V1olated and he sought relnstatement w1th

. contlnu1ty of cerv:Lce and full back wages. The management

. -,".‘_ ¢

,1n 1ts wrrtten statenent suhxitted that the case of the

S

claimane was not covered by the pIDVlSlonS of Section 25F

of the Industrral Dlsputes Act.

15. The rndustrlal Trrbunal v1de 1ts order dated

29.9.66 csme to the conclusxon that the claiment had put

in more then 240 daye of work and therefore, the managenent i

Sy~

the JUdgmenﬁ¥of the Trlbunal in Lass Neera Vehta's case and b

e B

L




oucht to have conplled W1th the provrsrons of Sectron 25F.

The termlnatlon of hlS service though necesslt ted

b uhe dlsront;nuance of bhe =cheme under which he was
Y

SN ey

ap901need. amounted to e renchrent However, the monaoeuent

[ H __n_‘: - - ~

Y ST

did not serve the re1u1=1te one nonths' notlce nor make
. o payment in lieu of. such notlce nor d1d ly pay‘ann
‘iﬁ reerenchment connensarlon equlvalent to 15 days’ average pay o
‘ i for ever; completed year of cont;nuous serv1ce or any part
; tnereof in exceeeJofﬁglx months..mTherefore, the InduStrlal
.igﬁ:’u.ﬂnATrarnal-;ound.that the actlon of the management could not -.ﬁ:

k2

be held to be legal. The Industrlal Trlbunal however, noted

NN e 8 ~

that as the very scheme of employment of wards of rallway :

R TR S

) ePployees as Noblle éooklng Clerks had been dlscontlnued theze“}

N
R ;:LL‘ ...... e,
I B3 ey N

was‘no case for relnstatement of th= workman. “In the

s o compensatlon for hls retrenchment and a ‘sum.of m 2,000/- Nas
[ _'n -_-w‘ L T

awarded. The Industrlal Tribunal also noted that recruitment

Serv1ce Commisslon and such recrulament will have to stand

the test of Artlcle 16 of +he ConStluutlon.

’J

16. ' Shrl Jagglt Slngh the 1earned counsel of the

,respondents brought to our n0u1ce that the SLP flled by the

1

clalnant in the Supreme Court ‘was dlsmlssed He Submltted

that the dec1slon of uhe Industrlal Trlbunal dated 29.9.1986

should be borne in mlnd whlle declclno the applications

before usSa

YD ' Ve huve ca*efully eone +hrou5h the records of these

cases and have hezrd the lGTIHvO ‘counsel of both perties, In

our opinion, the decisions of this Tribunal in Samir Kumer i




kd

'.;':Mukhergee's casé and russ Neera b. eh h‘é: ‘c;éée- 'af; éhhitiéd

-'hto grea ter we*gh't tkan 'the order of the Indu5'trlal ;rlbunal,
f:.n Ne..rapal S:.ngh's case. The Indus‘tnal .rlbunal has not ‘,
-cons:.dered all. the isgues 1nvolved affect:.ng ‘3 large number‘
_of Inob:.le Boo"mg r‘lerks whose sefv:.ces were dispensed with

- by the respondents 1n view of the dlscontlnuance of the scheme. '

E -.for.a per:Lod of more than 2 year are entltled to be treated as
',""tenPorary emp1 oyees, was consmered by the 'I'rlbunal in Sam:.r
~.~'Kumar h»ukheirgee's case, in the con‘text of 'the constltu :Lonal

' -.guarantees enshuned in Artlcles 14 and 21. of the Cons‘t:z.tutlon.

x'the protection of para.ZSll of “the Ind:.an Rallway Estabhshtaiﬁ { .
..vaanucxl relatlm to' the regular:.sa‘tlon of casual 1abouxé$after
’ 't"uey have comple ..ed four months' serv:.ca, ‘the .Lelevance of -
. 14 8,81 which was .adopted by the respondents as the cut-off '
: da'te for me pqrpo=e or datermn.nlng ellglbllity to zegularlse
~-;,-volunteer/1.'ob11e Bookmg Clerks and the impllcatlons of the
»d:.scontlnuance o'F the scheme by the Rallway Board on l? 1L 86
- have been exhaustlvely cons:.dered by the Trlbunal in MJ.Ss
--'-N.eera lehta's case,; ir,_x:. 't',ha l_n.,ghj:,:_'-of the det;_ls:Lo_n of the -
~Sup*eme Court 1n Inderpal Yadav Vs. U. O.I., 1985(2) SLR 248,

~-The Indu.,tr:.al Tr:.bunal had no occas:.on 'to cons:.der these
- .18, . . Shri Jsgjit Singh ﬁgrther contended that some of

. they are bar:ced by llmltctlon ip view of ‘the pro visions of

~S_e_c:10ns‘ 20- and 21 of the hdﬂl'}lstIP tive Trlbunal Act, 1985, i

Goes 12 e

N

The ques‘.:.on whether the volunteers who had contlnuously wo:dced 3

\

The questlon whether Mobile Bookmg Clerks were entitled to

'
i
-
!
i
I

-

g

' ’:

LY

aspects 4n 1ts order dated 29 9 1986

the: applications are mot. mainfcaihable'on the ground that



‘:"In our oplruon, ‘there is Euff;i;cient cause for coede;wirrg the
A""'Ad'el‘,a‘y in these cases‘f.‘ “'The Tribunel. delivered iis ;‘,udgmen't in
j"‘_imlss Néera hehta's ‘case’ on ‘E3,8% 87; _ T-heSe app.lieatior'is,were‘
o "lflled w1..h1n one year from that da tels ’i‘he 'respendente, on
- :.'t"lelr own," ouqht to have taken steps to reins»ate all the
'"’méb‘n'e‘ Bodking“CIérlEs‘{ wﬁa \'ve~re similarly sn.tuat’ed w::.—thout o
o forcmg them to move the Trlbunal to seek smu.lar rellefs _-' :

'.”‘as' m'Neera HMehta's’ case (v1de Amrrt Lal Ber‘y Vs Co" 1ector'- s
“"‘.‘Inaia ATR 1988(2) 518).
19. e Mrs. SbaShl Klran appearmg for the reSpondents 1n

:'-:s_o_me: ‘c)'f Lhe appllcations contended 'that ehe appl:.cants are no..-Fﬁ

- '”‘S’e'c:'tfioh 25F- of the InduS'tr:Lal D:.sputes Act. "fhe stand taken

.'"".‘"'-'«by her c0nt.LedJ.c1:s 'the stand of Shr.L JOOJl't S:Lngh. who has

1.9 9 86 men‘homed above. o

G1érKs in' w'hic'h?the’ Aappli-caﬁts:could .be accommodated and that’

" “in any event,.the treation -and-abolition of posts dre to be
R = ) ‘

-rellance on sorie rulings of Supreme Court, These rulings are

noe appln.cable to the facts and circumstances/cases before usw

-t

:of ven'tral Exc:.se, 1975(4) SGC 714. ALK Khanna Vs, Union of "'}

T".ahd"they-a‘ré jnot le'rit:.tl‘ed to the pm«.ectlon of

';placed Iel:.ance on the order of the. InduStnal Trlbunal dated

’ The othev contentlons ra:.sed by Mrs., Shash1 Kiren are

tha., r,here are no vacanc1es in the post of Voblle Bookmg

A

faft to the Governmént to’decide; In this conteéxt, she placed

off:heo"L

(1) T. Venkata Reddy Ve, Stete of A.F,, 1985(3) SCC 198; K. F

_ Rajendran Vs, Stete.of T.N., 1982(2) 3cC 273; D, NC.
Shingel Vs, Union of India, 1980(3) SCT 26; Ved Gupta Vs
Apsars Theatre , 19382(4) s¢c 323,

Sy
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21, :Shri V.P. Sharma, Counsel appearing for the
applicant:in-0A-1747/88, relied upon the decisibnbin
: ﬂiss:NeeraANBhtan;case; The. respendents did not enter
appearance in this case aeriie their counter=affidavit
- despite several: ppportunities given te them.
22, -x ShriiD.N; Meslr iy appearing: for the raspnndents
- in UA—1325/Bﬂ,Ecmntendgiwth?trthis3Tr1bunal has no

*ojur beddiction:&s sthe .applicants at ne stage had been

. taken into empleyment: ef thQ;Ralluays. They vere engaged

- d@s baiking”igents%an‘temmissian.hésis and their centract

tyas oﬁﬁpﬁcUnigry=nqtur&:andxugs_n@t in the nature of
. servide Gf employment, . Fhe applicants wers engaged on
@ purely rcommissiom basis:of Rupee pne per 100 tickets
»sblﬁ.~?Acc0rding#taﬁhim,;;heﬁdecgsians of the Tribunai
- in Neéfa:ﬁehta'sr:age;amdrﬁ@ﬂ?t%julu's case are not
‘applicable/ te:the facts and circumstances of the appli-

‘ tation before:Us: &'s: the applicants. in those tuo cases

“ % yere:ehgages: on am henerarium basis per hour per day.

2 Further,® the. system..of .their, engagement was discontinued

47 prom 11,431 984:: :-The: Te spandants have 2lso raised ‘the
f: plea of non—exhausticn of ;remedies available under the
*Service Lay - and - tha pleaof bar ~af limltaticn.
:793i - -Aj-againstithe above, the.learned counsel of the

‘applicant drew eurﬁattention.te.seme correspondence in

a1 uhich- €he ‘applicants' have; béen, referted to as 'Moblils

'BbbKiﬁQ'CIBrks"'andftb.amcallwlettef dated 3,11,1980

«

addrassed‘tu ‘one of -the @pplircants (v1de A.1, A-5, A-10,

“ue ATy Ae18y. A-15C dnd'R 16 .ta, the: applicatlon) He also

" submitted that“the“purpose of. appeinting the applicents

'éhd‘theTfunbtiens.iu be .performed by them were identica

. though-the .designation and the mods of payment was
different, We-are -inclined to zgree with this vieu;

Qe

..tll‘lA.‘

1,

1
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‘24,  ln the facts and circumetances of the case, we

alse do - not ses any merit in- the pleas raised‘by the
" " ¥wgpondénts reparding non-sxhaustion of remedies and

‘limitationys i i oL st e

General-analysis:ef-the applications:

~ 28,7 ‘*In?thexmajbrity.oficasEs, termination of services
""Afﬁés~e?fectadﬁhy“verbalnaﬂderb;mfIhe;period of -duty put
‘in by -the applicants rangsis-from less than one month in
¥ pome -cases to:aﬂlittlandva&,a}years in some ethers, In
i<thefmajqrity:uf“céaasyqihmepplicants Hauq worked for
ﬁafe*than‘IZD'déys‘céntinuuusly. In soms others, they
* i'"“hays worked for 120-deys if, the broken periocds of service
. afghalso  taken intsraccount.for the purpose of cumpuﬁing
~”*thé'requisiteiyearsqofﬂservice_Fo:‘regularisatinn and
"ébsbfbtibn*under:the‘schémq,;ths broken periecds of
- §5rv1cé are to be takensintafécppunt. This is clear from
' the Railuay Board's:letter- dated 4th June, 1983 in which
SR }If“iéiéfated»that'the persens. uho-have been engaged to
© L glear edmmer'iuéhfatc;,'ﬂmay be considersd for abserption
~'§égéidé£;¥hs=apﬁrbpriateancanciasyprnvided that they have
‘J"fthafmihimﬁm gualification required for direct recruits
“'dnd Haveoput in @ minimum of -3 years of service (including
L*~”‘56rbken-ﬁenfods}:“JfThé;Rai;uay Board's letter dated
w1 ”“17.1).1986’has-be§n impugqea in all cases, The relisfs
’”'1élaimedainclude-reinstatemgnt*and,coﬁsequential benefits,
coh?eipent of . temporary staguﬁ_intcases where the person
hés-uorked for more .than 120 days and regularisation and
- -abgorptioh .after. 3 years.of continuous service and after
‘Jtha'ahp10yeeEAana_screééed by. the Réiluay Service Commi-
" ggion in accordance with the scheme,

Special featurss of gsome cases

“26, - ‘During the hearing of .these cases, our .attantion

Qo

esees18aius
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was draun'to the epeéiél_features of . somae applicatichs
which deserve separate treatment (0A-488/87, DA;555/87.

:'oA-1375/s7, 0A-472/87 and 0A-398/87).
27; In: 0A-488/87,.the appllcant vas appoxnted ag
hobileﬂaooking Clerk in Northern Railuays w.8cfe 317+3,1985
vide ordsr dated 15,3,1985, She had put in continuous
eorvice 6f moré than 500 days, ' She was in the family way
‘and, therefore, she submitted an-application for 2 months'
maternity lesve on 16,9,1986, She delivered a female
child on’8.10.1986, On 17,11,1986; when she went to the
bFFiceﬁg? fhe:feepbndehés'to'joih'duty, she wds not
8110ued to dgo sn ‘on the ground "that another lady had

been posted in her’ place. She was relisved from her
duties wee,f. 18.11,1986.° The verslon of the reepondents

" is that she did not eppiy por maternity leave, that she,
oﬁ.haryeun,'leff’ahﬂ diseontinued from 17.9,1986 as Mobile
Beokin§;51efk'énd'ihat.uheh'she reported .for duty on
18;{1.1986. ohe uas not. alloued to join,

28, In our opinxon, the termlnatxon of seryices of an

. ad Hec'female employee who is pregnant and has reached the
tage of conf1nement ie unjust and results in dlscrimination

on the ground af sex uhich is vieplative of Articles 14, 15

-and 16 of the Conatztut;on (vide Ratan Lal & ‘Othsrs Vs,
State of Haryana gpd Others, 1985 (3) sLB 541 and

Smt. Sarita ﬂhuga Vg, State of Haryana and Others, 1988

' (3) 5L3 975)." I view of this, the termination of

services of the épﬁiicant:uﬁs?'bad in lay and is liable

to be.quaehed. a

29, In DR-555/87, tee applicant was appointed®as
Mobile Baoking Clerk on 18,5.1984 ih’ﬂorthern Railuays,

He has put in BOO days of work in'various spells. His

Q—

-"36‘.’
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sérvices were terminated on 22,8,1986, The version of

the respondents is that he was involved in some vigilance

cése and was accordingly disengaged on 22,8,1986, He ues,

houevaf, ordered to be reinstatad vide letter dated

3,10, 1986.» Thereafter, lt uas found that there was no

.vacancy and, . therefora, he could not be re-angaged
30, - The agpllqan;ﬁhag_pgoduced evidence to indiczte
that after his reinstatemqnt3Qa;_urde#ed, a number of
_his juniors. uere appq;ntqdkgnq tﬁat even after the
»Jygcandies were available,. he ua§ not engaged beczuss of
,the impugned ;nstrgctinﬁé‘ofvthé R;iluay Board dated
17.11,1986(vide letter dated 17.8,1987 of the Chief

Perspnnel Officer, of the Northern Railuafa addressed
to Senior Divisional Rersonngl Officer and his letter
dated 21,9,1987 addressed to the Divisional Railuay

Manager, Northern Railﬁéys, Annexures Z and Z-1 to the

. rejoinder affidavit, pages.78 and 78 of the paper-book).

,31.AA In UlBU of the aboua,_ue are of the opinion that

the lmpugned order of termlnatlon dated 22 8. 1985 is bad

.in lay and is liable to be quashed
.32, . In UA-1376/87, the applicant was appointed as

.,Nbbile quklng.CIQIk on 9.4.1985. She worked upto

7.7.1985, She uas again appointed on 26,10,1985 and

vorked uptop13.5.3986. Again, she uwss appointed on

-14,5.1986 and uorked upto 31,7.1986, She has completed

more than 120,days'{continupus service, The versian of

,the respondents is that she uwes again offered engagement

on 10th November, 1986 but she refused to join as she uas

e,

studying in scme college. -

...33, . As against the above, the 2pplicant has contended

thet after she uss disengaged on 31,7,1986, she made

O~

0;--37--’
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Iseruicés'uitﬁout:giving notice to them as they had

-i?:

. . : . RESS

enquiries uhich'reuaaied that there was no prospect

'of her re-sngagsmient pribr to the -summer rush of 1987,
“In ordér to imbdeéwhér"edUcétibn;'sha joined a cellege

'and paid exnrbitant fess. When %he offer of re-sngagement

uas recexved, he mat the af?Lcar - ‘cencerned and

‘explained the position’ "to him, - She was advised to

‘continue” her studies béceuse the fresh offer wes only.

for a éhdrf”pariod * 8hé uas'dlso aésurad'thét she will

“be re-engagad during summer rush of 1987 and bill than,

A

she could pursua her studles.’

34, Tie undisputed fact is that She was disengaged

‘prior to "the’ passing ‘of the impugnsd order by the Railyay.

anrd on 17 11 1985.

35, In OA-A72/87, both the applicants ware appoxntad

vas Nobile Bnoking Clerks 4in Flbruary, 1985 and they wuwere

ramcqed ‘Prom service u,e.f. 27,41.1986., The contention

Jb?:ﬁhe.fséﬁéﬁiénfé‘ié'thét'oﬁlf”oné'ﬁérd or child of
' Railuay ‘employse ‘should be engaged “as Mobile Booking
7tléfk'ah&“fﬁaiafheffdéiéﬂdtéébéd and “their eslder sisters
:aééé-éébt;: The ‘contention of thé applicants is that

there uas no such'decision that only’'one ward/child of

Railué}femplpyéeéfgﬁbul@'bé"enééged as Mobile Booking

Clerks, Had there béen any such decision, the applicants

" would not have been appointad,’ After having appointed

théﬁ,'thé iéépondehts'tould nat have terminated their

alreddy put in more thdn 1% years of service, UWe see

force ln thls contentlon.

36, "In DA-398/87, the appliéant ua's appointed as

" ‘Mobile Béoking Clerk on 11}3;1981'énd he worked conti-

rivously in that post upte 4,11,1985, ‘His services were
C—

0001-18-01
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terminated .on the ground that he was not son/daughter

of serving Railway employes, The applicant was nephey
nf‘a-serving Railuay;?mp}oyﬁ?; The applicant has reiied
upon the Railuay Board's order dated 20,3.1973 which
provides that fdepgndgnts“}pf the Railuay eﬁployees
;z'aré also eligible_fop such appointménts. hiss Neera

4Nshta whose, Case, has bean dec;ded by the Tribunal, was.

- not the -child of any. Railuay employee but she uas a

dependent oP_q_Raingy.gmployas. A large number of

 Booking Clerks who are still in service, are not children

. ©f the Railuay employees but their relatives and others, !
There is force in the .contention of the applicant in
. .this regard.

-Cohclusions ’
37, . Follouing the dBcllensof the Tribunal in Nesra

mahta s cgse,and Samlr qu@:'mukherJes s case, we hold

-ithat the length of tha period of service put in by the

. applicant in, itself is not, relevant .Admittedly, all
. these appllcants had been angaged as Mobile Booking
'Glgtksnbeﬁprqq1?l11t198§.. In the ;qgarest of justice,
511 of them deservé tb be reinstated in service
irrBspBCulUE of the period of service, pu+ in by them,
. continuoys @M
Those who have put in[;aru1ce uF more than 120 days, ,
- : O~ ° E
‘4. uould ba entitled to temporary :

.status, with all the attendant benefits. All persons :
.should be .considersd for ;agular;sdtlon and permansnt

... absorption in accordance with the provisions of the

ES
scheme, In the facts and circumstances of thege cases,

we do not, however, consider it appropriate to direct ]

the respondents to pay back uages to the applicants on

their reinstatement in service, The period of service |

ou.a‘lg;c’
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" already put ih.byithém before their ‘services uers
termlnated, uould, no doubt, count For completion of

‘3 years pErlod of serv;ce which is one of the condltlons
for regular1=atlon and’ absorption. In vieu of the above
conclusion reachad by ‘us, it is not nacessary to conslder
the othar submlssiuns made by tha learned counssl of the

Eppllcant rsgarding ths status of the applicants as .

uorkman under the Industrxal Disputes Act, 1947 end the

_ applicabillty of Saction 25-F of the said Act to them.

38. . In the lxght oF the above, the appllcatiuns are
d;spesed of uxth the folloulng orders and dlrectlons.-'
‘ (i) :The respandents are directed to reinstate : r
) the applzcants to the post of mubile Booking
“_‘Clerk in OR Nos,1376/87, 1101/87,. 1513/87,
619/87, 1030/87, 488/87, 193/87, 603/87,
l590/87, 1418/87, 640/87, 472/B7, 1853/87,

607/87, 1771/87, 857/87. 555/87, 398/87,
1662/87. 1747/88, 1325/87, 1855/87, 1341/87,
“1011/87, 1678/87, 1411/87, 1615/87 and 1740/87

) From the respectlva dates en uhlch thalr
sBerces uere terminated, within a period of
3 months Prcm tha dats of communication of.a
‘cop} of this order, The respondents are
Further:diracteﬁ to consider all ef=zthem

_for regularisatioﬁ and absorption after they
'complete 3 years uf continunus service
(1ncluding the servlce already put in by them .
before theiy termination) and after verifica- |
tion of their qualifications for permangnt
absorption, Their reqularisation and absurp—-.
tion would also be subject to their fulfilling
all other conditioﬁs as contained iIn the

O~
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Raxluay Board's c1rculars dated 21,4.82
and 20,4.1985. ‘ Houever, if any such

' person has become ouer-aged in the mean-

Bouklng Clerk, the respondents are directed

. to conFer tempnrary status on the applicants
' ~1USD/B7. 488/87, 193/87, .603/87, 590/87,
555/87, 398/87, 1662/87, 1341/87, 1014/87,

‘tha verlflcatlon of the records, it is found
“that they have put in 4 monthe of continuous
. serulce as ‘Mobile Booking Clerks and treat
‘them as tempnrary employBQS. They would Slso

A..be ent;tled to regulerisation as mentionsd in

(iii)

,the date of reinstatement u111 not be treatsd
>‘as duty, The appllcants uxll not also be

.There uill be no order as to costs. A

\”01*”“’“”1'2517597 oo e megmpt < TE
-~ {D.K. Chakravorty)-. (P.K. Kartha
ﬁdminlstratlve Member Vice-Chairman{(Judl,)

20 =

uhzle, the respondents shall relax the ags

llmit to avoxd hardshlp.

After reinstatement to the post of Mobilse

in D. . Nos,1376/a7, 1101/87, 1513/87, 619/87,
1418/87, 540/87, 472/87, 507/89, 859/87,

1475/87, 1611/87, 1615/87 and 1740/87 1?, an

(1) aboua.

The perlod Frum the date of termination to

entltled to any back uages,

thls gudgament be placed in all the case ?1 es.




