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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEWDELHI

O.A. No. 599/88
T.A. No.

DATE OF DECISION 29-10-199a.

ih.W.C.Gautam & ts, Applicants

Shri B,T.Kaul, Advocate for the Applicant

Versus th»

Respondents

Sh.P»H.Ramchandani« Sr»C«un3»I A^d;wBBate for the Respondent(s)

CORAM

tHHon'ble Mr. 8.3.S«kh«n, l/ico Chairman(3)
The Hon'ble Mr. O.K.Chakrav/»rty, Member(A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? ^
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? m)

JUDGEMENT

i

( Judgement af the Bench delivered by Hen'ble
Plr . D.K.Chakrav/erty, Rember)

This is an applicatien under Sectien 19 ef the

^ Administrative Tribunals Act, 1985 filed by seven Inspectere
in the Inceme-tax Department in the Delhi Charge. All the

applicants bsleng te the Scheduled Caste categery. They
a

have prayed Per issue ef/declaratien that the D.P,C» hold

en 30th n»ich,1988 fer premetien te the pest ef I.T.O.Greup *8'

was net in accerdance with lau iand directien te the respendsnts

te held fresh O.P.C. meeting fer the year 1988 in accerdance

with lau and censider the applicants»alBng with ether
/

eligible candidates* te fill up abeut 112 vacancies in

Delhi Charge frem the Senierity List draun upte 1987.

o 2. The brief facts ef the case are given beleu.

The applicants have passed the departmental examinstien
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and hau» put in m«re than 3 years' ssrv/ice which

qualifies them f»r pr«m»ti«n t« tho p»st'«f Inc«iD8-

tax Officer Graup "B*. In the Saniarity List af all

such Inspsctara, uha hawe qualified in the Departmental
upta 1987,

Test/ the applicants are placed in pasitien numbers

between 52 ta 83. In accardance with the selectiam rhethad

far pramatian ta I.T.O. Graup 'B' prescribed in Rula

3.5(2)af Chapter 5 af the Manual af Directarate af

Inspectian, tho number af afficers ta be cansidered

by the duly canstituted Departmental Pramatian

CammittB«(D,P.C.) ardinarily extends ta thraa times the

number af vacancies. In case sufficient number af

SC/ST candidates are nat available, then the zans

af canaideratian ahauld be extended ta five times anly

far SC/ST candidates. The reseruatian in favaur af

SC/ST is inter-changeable ta the extent that if an

ST is nat available against the paint reserved in the

Farty Paint Raster, then the same has ta be filled fram

the SC candidates^ if available, and vipe-versa. The

O.P.C. is required ta prepare a panel ef selected

Inapectars an the basis ef existing vacancies af I.T.O a

Graup 'B' as uell as the vacancies likely ta arise in

the next ane year in accardance uith Rule 3.4 af

Chapter 5 af the Manual ibid. The Central Administrative

Tribunal have issueirectiana an 19.5.1987 in

the case af Shri A.K .Maurya Us. U.O.I & ars in

OA Na .684/86 which was filed by certain Scheduled

Caste Inspectara uarking in the Delhi Charge af the

Incama-tax Dapa rtment,

3, The applicants have cantended that the

number ef pests af I.T.O Graup 'B' that are vacant

and are likely ta fall vacant during the caurae af
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1988-89 u«uld c«me ta 102 as datailad bolau;-

(a) Canuersian af I .T .0 .Graup ' A• ta
I.T .0 .Craup;^8 * pasta(ninistry af
Financa<V) letter dated 18 .12.1987)

47

(b) Vacancies arising fraro pramatian af
I.T.O. Graup 'B'C Ministry af Financed:
letter dated 5.1 .1988) ^ 11

(c)(i) Retirement af I.T.O.Graup *B ' 16
(ii) Retirement af I.T.O.Graup 'A'

50^ thereaf ^

(ri) Vacant I.T.O.Graup B pasts in 6
Inspectian Oiuisian.

(e) Vacancies expected fram pramatian
if I.T.O. Graup *8 • ta I .T .0 .Graup *A»

(f) 305S af shartaga in I.T.O. Graup 'A* ,
cadre. ——:

TOTAL j ISI.

10

4. The applicants thraugh their Unian represented

ta respandent Na.3 requesting far filling up af these

pasts thraugh D.P.C uhich uas held an 30.3.1988.

Haueuer, they reliably learnt that the D.P.C.
thase

cansiderad anly / Inspectara uha came uithin the

zane af cansideratian far pramatian ta six pasts af

I.T.O.Graup 'B' in Delhi Charge. The applicant#* main

grieyanca is that the respandents* actian in artifi

cially reducing the number af vacancies ta be filled

up narraued dawn the zane af cansideratian. If

the respandents had disclased the carrect number

af clear and anticipated vacancies, the zane af

cansideratian uiauld hava been large anaugh ta

bring the applicants* name far cansideratian and

they uauld have succeeded in being pramated ta the

past af I.t.O. Graup 'B' in vieu af the reservatian

paints far 5C/ST candidates in the 40 Paint Raster.

By^ jay af illustratian, it has been stated that

if thera usra 13 vacancies ta be filled up»
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applicant Na .2, uh« ia placad at serial Na.62

af the Saniarity Listy uauld have came inta the

cansideratian zana. They hava alleged that the

D.P.C. uas asked ta fill up anly six vacancies with

a view ta keep the SC/3T candidates aut af canaideratian

zana and thereby denying them what they uere atheruiaa

entitled ta under the law. In the Saniarity

List, there are abaut 12 eligible Inspectars fram

3C/ST categaries and the number af vacancies available

uere adequate ta bring all these afficers in the field

af cansideratian. It has been further alleged that

in 1984, there uere abeut 20 vacant pests but the

Department decided te fill anly 16 pasts in erder

te keep applicant Ne.1 herein deliberately aut af

cansideratian zane as he happened te bo the President

ef the Delhi Inceme Tax Scheduled Caste/Scheduled

Tribe Empleyees Welfare Asseciatian*

5* The applicants have been given ta understand

that the respendents are geing ta fill up th a

existing vacancies by absarbing I .T*0 . Graup

afficera uha have been in excess ever the sanctianei

strength in Delhi Charge. Such an actian uauld be

prejuilicial te the legitimate righta if the applicants

and uauld ga against the affidavit given by the

respandenta ta the Tribunal in the case af A.K*

Maurya where it uas stated that those excaas

afficers working in Delhi Charge will net be

absarbed in the existing and the expected vacancies.

6. As an interim measure, the applicants

prayed for staying of the implementation of

the recommendations of the D.P.C. held on 30.3.1988 .
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OiD 28.7,1988, the Tribunal haa, as an interim measur#,

directed that aut af six v/acancies, ane vacancy

ahauld be kept unfilled and even the appaintments

made te the five vacancies uill be subject ta the

autcama af the main applicatian and tha appaintaas

shauld be infarmed accardingly.

6. In the caunter the respandents have

denied the existance af 102 vacancies mentiened

in the applicatian. It has been fes«erted that

in the Delhi Charge there are anly 183 pasts af

I.T.0 Graup inclusive af 47 pasts sanctianed

in December 1987» After taking inta accaunt the

ratirements and the vacancies likely ta arise

the Department has carrectly calculated that
clear /uara

anly 6/vacancies iT ta be filled up during

the year 1988-89. The D.P.C, cansidered ail

the eligible candidates within the zane af cansideratian

far these six vacancies and since na eligible 3C &ST

candidates uere available uithin the narmal zena,

it was extended ta five times ta cansider anly

SC &ST candidates as per Gevernment instructians.

The averments relftting ta the DPC ef 1984 have been
stated ta bo

denied. It is alsa/barred by limitatian. (• - - *3

The claim af the applicants that iJie

Department has given an affidavit in OA 684/86 ta the

affect that excess af Graup 'B' afficers warking in

' tha Delhi Charge ustild net be absarbed against

existing and anticipated vacancies has been denied.

The Department's versian is that thare are 53 Graup

•B' Incame Tax Officers in excess and narmally

until these vacancies are absarbed in a phased manner

aver a number af years there is na likelihaad af

pramatian ta the past af I.T.O.Graup fram the
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cadre af Inspectors. It ia f®r the Central Beard

ef Direct Taxes te decide whether to release seme

mere pests ef I.T.O. Greup '8* fer premetien and

canvert this extra strength ti I.T.O. Graup 'B•

ar transfer same ef these posts te other charge®

uhere there is shortage. It has been decidcd, L

through an amendment to the Finance Act, 198*? that

the pasts af I.T.O. Graup bP re-dasignated

as Assistant Cammissianer af Incfma Tax with effect

fram 1.4.68. t.8 such I.T.O Group *6• cannot be posted

te function as an Assistant Commissioner after that

date. The excess af ITO Group 'B' pasts alsa cannot

be adjusted against tl^ pests af Assistant Cammissianar

af In^ameVTax. Since all the six clear and anticipated

vacancies have been duly cansidered by the D.P.C.

in accardance uith rules and as all the officiala

who have been empanelled are. seniar to fch® spplicanta

they are net entitled ta any relief.

7. In the rejainder ta the caunter, the applicants

have reiterated their 8t.«md that respandents have not

taken all the vacancies into account. In addition

to the vacancies mentioned in their application, it

has been stated that six more vacancies have arisen

as a cansequence af the death af Sbsi Sabbruddin,

valuntaiy ^ retirement af Shri Lai Singh Thapar,

Shri R.P.Shatnagar and Shri Chaman Singh and tua

mere vacancies have arisen due ta deputatian af

Shri R.P.Suri and Shri R.P.Pandia . As regards

vacancies arising fram the anticipated promotion

of ITO Group *8* to ITO Group 'A« posts, which are

made on all India basis there are 17 eligible

officers in the Del hi Charge whase promotion can ba

anticipated for projection of future vacancies.
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The respendents did net give cerrect pesitien

relating t« anticipated vacanciea which

>Jore (23 likely te arise due ts retiremebt
Vef I .T .0 Gr»u|B *3* •fficera in the year 1988

te the Tribunal in the case ef A.K.PIeurya Vs.

Uniin ef India, The applicants have peinteal

eut that the panel prepared by the DPC
bjsen

in June 1987 ha«t already/exhausted in October 1987

uhich clearly establishes that the department

did net place the cerrect pesitien befere the

D.P.C.

8. It has been av/erred that the redesignatien

ef the 1«T«0. Gr«up *A* as Assistant Cammissiener

ef Inceme Tax dees net change the nature ef the

uerk being dene by these efficers and,therifere,

the subcnissien ef the respendents that I.T.O. Greup 'B*

cannet be pested te functien as Assistant Cemmissiiner

is wreng.

9. In flisc .Petiti»n Ne«812/69 praying fer

early hearing ef the OA, the applicants have stated

that the respendents have held anether OPC Car the

year 1988-89 en 27.2.89 en the basis ef uhich 18

mere Inapecters haue been premeted te the pest ef

I.T.O. Greup '8'. Tfeis alse establishes the fact

that there were existing and antid. pated vacancies
different

and the respendents held tue/O.P.Cs te prejudice

the interest ef the applicant* uhe beleng te SC

categery. In the meanwhile, the results ef the

Departmental Examinatiens ef- the year 1989 «f

the Inspecters in the Delhi Charge had been

declared and the senierity ef the applicants stands

displaced. As a result these persena uhe were

net eligible fer premetien in the DPC held en
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30-3-88 and 4-4-88 hav» bean pramatad by virtue

•f OaPcC* held en 27*2*89 te the disadvantage ef

the applicants.

10. Us have heard the learned caunsel ef

beth parties and censidered the rival cententiens .

ye have als« gene threugh the recerds ef the case

carefully including the preceedings ef the D.P.C.

11• The main peint fer adjudicatien in this

case is whether the number ef vacancies in respect

•f which the O.P.C yere te prepare a panel fer the

year 1988-89 was estimated as accurately as pessible

in accerdanca with the prescribed precedure and if net,

whether there was any mala fide depressien in the

prejected number ef vacancies. Further, whether

artifical reductian in the number af vacancies

ar halding af tua different O.P.Cs far the same

year prejudice the interests af the applicants,uha

belang ta the SC categary. At the very autaet,

we rule aut any mala fide an the part af the

respandents as the applicants ha^^made anly very
vague allagatlans withaut any substance• As regards

determinatien af regular vacancies, the fallauing
have been

insturctians/issued by the Gavernment i-

" It is essential that the number af

vacancies in respect af which a panel

is ta be prepared by a OPC shauld be

estimated as accurately as passible.

Far this purpass the vacancies ta be

taken inta account shauld be clear

vacancies arising in a past/grade/service

duo ta death, retirement, resignatian,

regular lang term pramatian af incumbents

af ana past/grade ta higher past/grada and
vacancies arising fram craatian af additional
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\'0

l#»st« #11 a lang term basis and th®a« arising
•ut dsputatinn* As regards v/acanciss

arising •ut •f d«putati»n, it is clarified

that f«r the purpose •f drawing ufi a select

list f«r prumBtien, vacancies arising eut ef
deputation fer perieds mere than a year sheul^
be taken inte acceunt, duo nete, heuever, being
kep.t alse ef the number ef the deputatieniat*

likely te return t« the cadre and uh# have te be

previded fer, Purtfly shert term vacancies arising

as a result ef efficers preceeding en leeue, en

deputati^en fer a sherter periad, training etc.,

sheuld net be taken inte acceunt fer the purpese ef

preparatien ef a panel.**

The abeve instructians clearly imply that there is

need fer careful estimatien in ^rejecting the future

vacancies. Uhile retirement, number ef premetiens

already decided upen, creatien ef additional pests

f'er which sanctions have already issued etc. are

precisely 'seme kneun slem©n%L5f estjm^tien and^perhaps,

subjectivity dees ceme inte play fer predicting vacancies

due te death and ether caaualities, voluntary

retirement, resignation, creation ef mere pests

and consequently faster rate ef promotion than
I

anticipated earlier, the number of persons sent on

deputation etc. The vacancies estimated by the applicants,

in support ef which some factual data and some averments

have been made, are many times more than the

respondents' centention that there were only

six vacancies anticipated in March 1988 when the

O.P.C. mot. One of the reasons for the major

discrepancy between the two estimates c«uld be the

fact that the number ef Group 'B* officers in the

Delhi Charge is in excess over the sanctioned strength.

The applicants*cententi»n that there is a commitment

by the respondents not to absorb these excess posts
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against the existing and anticipated v/acancies has

been denied. The relevant pertien frtm the judement

ef the Tribunal in OA 684/86 is extracted beleui-

" Frem the statement it is clear that

while ne vacancy existed as en 4.3.1987;
IS vacancies in Greup 'B« ye re septic ijiated
in vieu ef thte retirement ef 19 Greu^
8 efficers and that a decisien te fill

U|B these vacancies even by centinuing the
excess Greup B afficers ever the sanctiened

strength, was taken."

It is ne deubt epen te the respendents

te decide whether er net te adjust Iht? excesses

in any cadre against future vacancies and if it is

decided te adjust, whether it sheuld be dene at ene

g» er in a phased manner. Accerding te the judgement

queted abeve, the respendents had ebvieusly epted

in 1S87 in faveur ef .nen-abse5rptien er phased abserptien.

It weuld be enly equitable and fair te centinue the

same pelicy se that the interests ef the efficials

awaiting premetiens are net adversely effected.

12. The factual matrix of the filling ef the

vacancies by the D.P.C. frwn 1984 is given belew:-

Oate ef the Number ef persena
D»P»C. empanelled ^

1984 16

18.6..87 29(As per directions ef the
Tribunal)

3Q,3,e8
& 6(based en the senierity lis

4,4,88 ef 1987)

27.2.BP 2l(based en the seniority lis
ef 1988)

1.5.as 22

13. It weuld be clear frem the abeve that there

has net been an even flew in the number ef persons

empanelled by the D.P.C. from year^te year. After
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• mpanelrrient mT 16 perssns in 1984 n* empanelmesnta

were made f«r the years 1985 and 1986. In 1987,

as per the directiens ef the Tribunal in OA 684/66

29 persens were empanelled. The applicants* statement

that this leng. panel get exhausted by 0ct«ber "1987

itself has net been centreuerted by the respendents.

That the number ef vacancies estimated fer the

O.P.C meeting in Inarch 1988 uas leu is ebvieus

frem the fact that during 1988-89 itself anether

panel and a much larger ene at that had- te be

prepared by the D.P.C. held en 27.2.89, In just three

menths* time thereafter, anether D.P.C eKpanelled

22 persens. Frem this factual matrix, ue cannet but

cenclude that the estimatien ef vacancies fer the

O.P.C held im March 1988 uas very much en the leuer

side. Lie are unable te accept t hi centsntien ef

the learned cegnsel ef the respendents that the

21 additienal pests arese subsequently and this has

ne bearing en the cerre&ttjesil ef t he earlier estimates.

It appears te be rather unlikely that the sudden spurt

in the number rif vacancies teuards the clese ef the

year uas entirely unanticipated.

14« Cerrect estimatien ef the likely number ef

vacancies is very impertant as the zene ef censideratien fer

premetien is determined in accerdance uith the number ef

vacancies pr«p8sed te be filled during the year. If the

number estimated is unduly small many persens uhe ueuld

have been etheruise eligible uill be debarred frem

censideratien fer that year. On the ether hand, if the

vacancies estimated are unrealistically large, many

etheruise ineligible candidates,uhe ara*^® '̂i®un in the

senierity list, uill ceme inte the zene ef cans Lc'eratien

which ueuld affect the premetien prespects ef the senier
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pers«ns. Having a raducsd number Bf uacanciea

and, theref»r«, a smaller z«ne ef c«nsiderati»n u«uld

aTfoct tha chances ef all candidates but the consequences

wculfi be particularly adverse in respect ef SC& ST

candidates. This is because, fer these categeries

the 2«ne ef censideratien is extencfebte t.«Fiue times

the number ef vacancies and,if feund fit and

empanelled, the prespect ef their being premeted

is high in vi'eu ef the 40 Peint Rester applicable te them.

As indicated earlier, the tetal number ef parsens actually

empanelled fer the year 1988-89 was 27 but because>

•f the inaccurate estimation ef vacancies, tuo separate

D.P.C meetings had te be held. This ha» very clearly

Jeepardised the premetien prespects ef the applicants

because in March 1988, the zene ef censideratien fer

3C/3T candidates uas extended only to 30(6x5) whereas

the seniormost S.C candidate uas at Serial Number 62

of the 1987 Seniority List. Had the D.P.C

considered all the 27 vacancies for the year 1988-89

in March, 1988, the zone of consideration for SC/ST

candidates uould hav/e been extended te 135(27x5) which is

large enough to include not only all the applicants

before us but also all other 3C& ST candidates in

the 1987 Seniority List, Govisrnment instructions

centemplate affording of such opportunity for consideration

for promotion. Subject to being found fit, some

of the applicants may have been empanelled in April 1988 and

promoted against avtilable vacancies under the

40 Point Roster. Further, the D.P.C of February 1989

had considered persons in the revised Seniority List upto

1988 which included some Inspectors yho were not in the

1987 Seniority List. Had all the vacancies been considered b>

the D.P.C in March 1988 only the persons included in the

1987 Seniority List uould have been considered. The
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splitting sf the O.P.C inte tue sittings f«r the

1988-89 vacancies due te initial ureng estimatien

ef vacancies fer the year and censideratien ef

parsena frem the subsequent year's senierity

list at February 1989 meeting ef the D.P.C uere

irregular. This had adversely affected the premetian

praspects ef the applicants en beth these caunts

because im March 1988 they were unjustly kept eut

ef the zeno ef censidoratien and in February 1989

they had te face unfair cempetitian fram persans

uha ware net at all eligible fer cansiderstien fer

premetien in Plarph 1988,

15. During the hearing, ue uere infermed

that applicant Nes.2,3&4 have since been premeted

frem the February 1989 panel and applicant Nb3.1,5

and 6 are likely te be premeted shertly fram the

3une,1989 panel. It is seen fram the pramatien

erder dated 1.3.1989 that applicant Ne.2 is at the

battem ef the list while an ST efficer, uhe was
net

ineligible; as he uas/in the 1987 senierity list,

eccupias a pesitien abave him. His inclusian is

vialative ef the Gavernmont ihatructiaha.

IS* In the canspectus af the facts and

circumstances ef the case, ue allau the applicatian

uith the fallauiing directienai-

(a) The panels prepared by the D.P.C. in
Plarch-April 1988 and February 1989 are
set aside and quashed;

(b) The eespendent® shauld canvene a Review
Departmental Premetian Cammittee ta
cansider ampanelment far 27 pests fer
the year 1988-89 based an the 1987
Seniarity List;

(c) The applicants' empanelled by
th« D.P.C b.



- 14-

t« the p«sts Bf Incama Tax Officer

Graup '8* in accardahco with their

p«siti«n in the panel as and uhan

vacancies had actually arisen. They

will be entitled t« all censequential

benefits; and

(d) The prematiens already made en the basis
•f the Rarch-April, 1988, February 1S89 and

June 1989 panels may net be disturbed except
t« adjust the inter-se seniority in accerdance

/t • be ^
uith the pesitien as per the panel/finalised ^

by the Review O.P.C.

17# The Respendents shall cemply uith the

abeue directions within a peried ef three menths

frem the date ef receipt ef this erder.

The parties will bear their eun cests.

( D.K.CHAKRA\/ORTY) ( B.S.SEi®
^ UICE CHAIRMAN


