‘ CAT/7/12
h IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ’

NEW DELHI gg

O.A. No. 599/88
T.A. No. 199

DATE OF DECISION 29-10-1990.,

- dh.M.C.Gautam & ers. Pestsnere Applicants
Shri B.T.Kaul, , Advocate for the RPstitisnes(® Applicant
Uni f Indi tyuersus ;7.:, tar
nisn of India threu scretar
Mind * e e gu y Respondent 8

Sh.P.H.Ramchandani, Sr.Ceunsel  Adveorate for the Respondent(s)

CORAM
Tg!I{onWﬂehAL B8.5.5skhsn, Vice Chairman(J) - _ N

The Hon’ble Mr. D-.K.Chakravsrty, Membar(A)

1. Whether Reporters of local papers may be allowed to see the Judgement ? }*~
2. To be referred to the Reporter or not ? }”/3

3. Wmmﬂmmlmmemmwsw&ﬂ@wwwﬁ%ﬂwgmm?w
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JUDGEMENT

( Judgement. of the Banch delivsred by Hen'ble
Mr. D.K.Chakraverty, Member)

This is an applicatien under Sectisn 19 ef the

" Administraetive Tribunals Act, 1985 filed by ssven Inspecters
in the Inceme-tax Dspartment in the Dalhi Charge. All the
applicants beleng te the Scheduled Caste categery. They
have praysd fer issue lFZSaélaration that the D.P.C, held
en 30tk Mamch,1988 fer premsatien t-Jthe past eof 1.T.0.Creup '6°'
was net in aécordanca with law and directien te the respindents
te held fresh D.P.C. meating fer the year 1983 in accerdance
with law and copsider the applicants,aleng with ether

eligible candidates, te fill up abeut 112 vacanciss in

Delhi Charge frem the Senierity List draun upte 1987.

o 2. The brief facts ef ths cass are given beleu.

3 ~ The applicants have passed the departmental examinztien
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and have put in mere than 3 years' sarvicé which
qualifias them fer premetisn te the pest af Inceme-
tax Officer Greup 'B'. 1In the Senierity List ef all
such Inspecters, whe have qualifisd in the Departmental
uste 1987,
Test/ the appllcants are placad in pesitisn numbers
betusen 62 te 83. In accerdance with the sslectiem methsd
fer premetisn te I.T.0. Greup 'B' prescribed in Rule
3.5()ef Chapter 5 ef the Manual ef Directerate eof
Inspectisn, the number ef efficers te bs censidered
by the duly censtituted Dspartmental Premetien
Cemmittes(D.P.C.) srdinarily extends te thrss timss the
number ef vacanciss. In case sufficient number ef
SC/sT candidates are net available, then the zenas
of censideratien sheuld be extended te five times enly
fer SC/ST candidates. The reservatien in faveur ef
SC/ST is inter-changeable te the extant that if an
ST is net available agalnst the peint reserved in the
Ferty Peint Roster, ‘then the same has ts bes filled frem
the SC candidates if available, and vigs-versa. The
D.P.C. is requirsd te prepare & panel ef sslected
Ingpectsrs en the basis ef existing uacanciﬁs of 1.T.0.
Greup 'B' as well @s the vacancies likely te arise in
the next ene year in accerdance with Ruls 3.4 ef
Cheptar 5 of the Manual ibid. The Central Administrative
Tribunal havs lssueds ffffglrectlona en 19,.5.1587 in
the case of Shri A.K.Meurya Vs. U.0.1 & ers in
0A Ne.684/86 which was filed by certain Scheduled
Caste Inspscters werking in the Delhi Chargs ef the

Incems-tax Department,

3. The applicants have centendsd that the
number of pests of 1.T.0 Greup 'B' that are vacant

and are liksly te fall vacant during the ceurse ef
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1988-89 weuld ceme ts 102 as detailed balew:-

(a) Cenversien ef I1.T.0.Greup'A! te
I1.T.0.Cteup: 'B' pests(Ministry ef
Finance(.) letter dated 18.12.1987)

47
(b) Vacanciss arising frem premstien ef - -
I.T.0. Greup 'B'( Ministry ef Financel "
latter dated 5.1.1988) w1
(c) (i) Retirement ef I1.T.0.Greup 'B! 16
(ii) Retirement of I.T.0.Greup 'A’
50% theresf 3
(d) :Vacant 1.T.0.Greup B pests in 6

Inspectien Divisien.

(e) Vacancies expacted frem premetisn 10
of 1.T.0. Greup 'B' te I.T.0.Greup'A’.

(f) 30% of shertage in I1.T.0. Greup 'A!

cadre. ‘ , —2
TOTAL 02
4. The applicants threugh their Unien repressnted

te respendent Ne.3 requesting fer filling'Up sf thesas
pests threugh D.P.C which was held en 30.3.1988.
Hewsver, thesy reliably learnt that ths D.P.C.

thess ‘
censidered enly Z;}nspectora whe came within tq;
Zane nf'consideration fer premetien te six pests ef
I.T.0.Greup 'B* in Dealhi Charge. The applicants! main
grisvance is that the respendents® actien in artifi-
cially reducing the number'QF vacancies te be filled
up nar;oued dewun the zene ef censidaratien. If
the respendents had disclesed the cerrcct number
of clear and anticipated vacancies, the zens ef
c,nsideration u;uld ha&. bsen large on.uﬁh_to
bring the applicants'! name fer censideratien and
they weuld have succeeded in being premetsd te the
pest of 1.7.0. Greup 'B' in view ef the reservatien
peints fer SC/ST candidat-l.in the 40 Peint FRester.
By. way of illustratien, it has been stated that

if there were 13 vacancies te be filled up,
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applicant Ne.2, whe is placaé at serisl Ne.62

of the Senierity List, weuld have ceme inte the
censideratien zene. They have allaged that the
D.P.C.‘uas asked te fill up enly six vacancies with

a view te keep the SC/ST candidates eut ef censideratisn
Zens and thersby denying them uhaf they were etharwise
sntitlad te under the law. 1In the Ssnierity

List, there are absit 12 aligible Inspacters frem
SC/ST categeries and the number ef vacancies available
wers adequate te bring ;11 these efficers in the field
of censidesratisn. It has bean further alleged that

in 1584, there were ;bout 20 vacant pests but the
Dspartment decided to}Fill enly 16 pests in erder

te keep applicant Ne.1 hersin dslibsrately eut ef
censideratien zene as he happened te be the President
of the Dslhi Inceme Tax Scheduled Caspo/Schadulud

Tribe Employeos Welfars Asseciatien,

5. The applicants have been given te understand
that ths respendents are geing te fill up the

existing vacancies by abssrbing 1.T.0. Greup

'BY officers whe have besn in excess ever the sanctienesd
strength in Delhi Charge. Such an actien weuld be
ﬁrejudicial te the legitimate rights &f the applicants
and weuld gs against the affidavit given by the
respendents te the Tribunal in the case of A.K.

Meurya where it uwas stated that thess &xcess
.Fficersvuorking in Delhi Chargs will nst be

abssrbed in the existing and the sxpected vacancies,

6. As an interim measure, the applicants
@//’ . prayed feor staying ef the implesmentatien ef

the recommandati-ns:of the D.P.C. hald en 30.3.1968.
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Gn 28.7.1988, the Tribunal has, as an interim measurs,
directed that eut ef six vacancies, ene vacancy
sheuld be kept unfilled and even the appeintments
made te Fhe five vacancies will be subjecﬁ te the
sutceme of the main applicatien and the appeintses

sheuld be infermed accerdingly.

6. In the csunter the respsndents have
-donied the existence eof 102 vacancies mentisned

in the applicatien. It has been esserted tha£

'in the Delhi Charge there are snly 183 pests ef
1.T.0 Greup '8% inclusive ef 47 pests sanctisped °
in Decamber 1987. Afler taking intse acceunt the
retirements and the vacancies likely te arise

tﬁo Department has cerrectly calculated that

clear Wers

snly 6/vecancies :/ . te be filled up during .

the year 1988-89, The D.P.C. censiderecd all

the eligible candidates within the zene ef censideratien
fer these six vacancies and since ne eligible SC &ST
candidafes were available within the nermal zene,
it was extended te five times te censider snly

SC &ST candidates as per Governﬁbnt instructiens.
The averments relating te the DPC ef 1984 have been

stated te be
denied. It is alse/berred by limitatien.

-
i&/ﬁ?i:jijl The claim of the applicants that the
Dﬁpartmaht has given an affidavit in OA 684/86 te the
effect that excess ef Greup 'B' efficers wsrking in
" the Delhi Charge wsuld net be abserbed against
existing amd anticipated vacancies has been denied.
The Dapartmunt'é versien is that thewre are 53 Greup
98¢ Inceme Tax Officers in excess and norma;ly
until these vacancies ares abserbed in @ phased mannsr

ever & number ef ysars there is ne likeliheed ef

premetien te the pest ef I1.T.0.Greup 'B° frem the
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vcadro of Inspecters., It is.For the Cent:zal Beard
of Direct Taxes te decids whether te release seme
mere pests of 1.T.0. Greup 'B' fer premetien and
cenvert this extra strength te I1I.T.0. Greup 'B"
er transfer seme ef these pests te sther charges
. where thers is shertage. It has been decided, ..
threaugh an amendment te the Finanéc Act, 1987 that

the pests ef I.T.0. Greup 1at sheuld be re—d;signated
as Assistant Commissiener eof Inceme Tax with effect
frem 1.4.88, &s such I.f.D Greup 'B' cannst be pasted
te functien as an Assistant Cemmissiener after that
date. The sxcess ef ITD Greug 'B' pests alse cannet

be adjusted against tte pests ef Assistant Cemmissiener
of IncemeiTax. Since all thes six clear and anticipated
vacancies have besn duly censidered by the D.P.C.

in accerdance with rules and as all the efficials

whe havas baenEmpanelléd:arq'sénior te the applicants

they &re net entitled te any relief.

7. In the rejeinder te the ceuntsr, the applicants
have peiterated their stund that respsndents have net
taken all the vacancies inte acceunt. 1In additien

te the vacancies mentiened in their applicatien, it
has been statesd that six mers vacancies have arisen
s a censequence ef the death ef 8bri Sabbrﬁddin,
veluntary , retirement ef Bhri Lal Singh Thapar,

Shri R.P.Bhatnagar and Shri Chaman Sihgh‘and tus

mere vacanciss have arisen due te deputatien ef

Shri R.P.Suri and Shri R.P.Pandia . As ramgards
vacancies arising.fr-m the anticipated premetien

of ITO Grsup '8' te ITO Greup 'A' pests, which are
made en all India basis there are 17 eligible
efficers in the Delhi Charge whess premetien can be

anticigated fer prsjactien ef future vacancies.
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The raspendents did net give cerrcct pesitien
relating te anticipated vacanciss which

wers C:j liksly ts arise due ts retirement

of I.T.Bﬁbr-up 'B' efficers in the year 1988

te the Tribunal in the case ef A.K.Meurya Vs.
Uﬁisn of India. The applicants have peintsd

sut that the panel prapﬁiad by the DPC

"in June 1987 had alr,adyjfﬁiaust,a in Octeber 1987
which clearly establishes that the department

did net place the cirract positi;n befers the

DOPOC.

8. - It has been averred that the rsdeasignatien

of the T.T.0. Greup 'A' as Assistant Cemmissisner

of Inc;me Tax dees net change the naturs sf the

werk being dene by thess efficers and,ther@fsre,

the submissien of the respendants that I.T.0. Greup '8!
cannet be pestad te functisn as Assistant Cemmissisner

is wreng.

9. - In Misc .Petitisn Ne.812/89 praying fer
sarly hoaring(of the DA, the applicants have staied
that the respendents have held anether DPC fer the
year 1588-89 en 27.2.89 sn the basis sf which 18

mere Inspecters have been premsted te the pest ef

I.T.0. Greup 'B'. This alse sstablishes the Fact

that thers wers sxisting and antici pated vacancies
_ differsnt

and the rsspendents held twe/D.P.Cs te prejudice

. R |2

the interest of the applicants whs bsleng te SC

categery. In the meanwhiles, the results ef the
Departmental Examinatiens ef. the year 1989 gf

the Inspacters in the Delhi Cimrge had bsen
declared and the senisrity ef the applicants,stands
displac@d. As a reasult these persens whe wsre

#
net sligibla fer premetisn in the DPC held en
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30~3-88 and 4-4-88 have besn premetad by virtue

of D.P.C. held sn 27.2.89 te the disadvantage sf
the applicants.

10. . Us havn heard the lsarned ceunsasl ef
beth parties and censidered the rival cententisns.
we have alse gcna threugh the recerds ef the case

,carsfully including the preceedings ef the D.P.C.

1. The main peint fer adjudicatisn in this
case is wvhethear the number ef vaéancies in resapect
of which the D.P.C wers te prepars @ pansl fer the
year 1988-89 was estimated as acouratsly as pessibls
in accsrdancs with the prescribed precedure and if net,
whether there was ahy mala fide depressien in the
pr.jected number ef vacancies. Further, whe ther
artifical reductien in the number ef uacancia;

er h.lding of tus diffarent D.P.Cshfor the same

year prejudice the interests of the applicants,uhs
beleng te the SC categery. At the uéfy‘outsat,

ve ruie sut any mala fids en the part ef the
respendsnts as the applicants-hqggmade enly very
végua allngations witheut any substancs., As regards
‘determinatien of regular vacanciss, the felleuwing

have besn ,
insturctiens/issued by the Gsvernment :-

H It is essential that the numbsr éf
vacancies in respect ef which & panel:
is te be prepared by a DPC sheuld be
estimated @as accurately as pesasible.

Fer this purpeses the vacanciss te bas
taken inte accsunt sheuld be clsar
vacancies arising in a pest/qrads/sarvice
dus te death, retirement, resignatien,
regular leng term premetien ef incumbents

of ens pest/grads te higher pest/grade and
vacanciess arising frem creatisn ef additisnal
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pests en & leng term basis and these arising

‘sut eof deputatimn., As regarés vacancies

arising eut ef deputatien, it is clarifi ed

that fer the purpese ef drewing up a select

list fer preumetien, vacancies ariéing sut of
deputatien fer perieds mere than a year sheuld

be taken inte scceunt, due nete, hsuever, being
kept alse af the number ef the deputatienists
likely te return te the cadre and whe have te be
previded far. Purely shert term vacancies arising
as a result of officers preceeding en leave, sn
deputatien fer @ sherter peried, training atc.,
sheuld net be taken inte acceunt fer the purpese ef
preparatien ef a panel.®

The anva instructiens clearly imply that there is
néed‘Fnr careful estimatien in prejecting the future
vacancies, Uhiia retirement, number ef presmetiens
already decided upen, croati-ﬁ of additienal pests
fer which sanctiens have alrsady issued etc, are

precisely 'sems knsun olemenfgsf estimatien and,perhaps ,

~subjectivity dees ceme inte play fer predicting vacancies

due te death and ether cagsualities, veluntary
retirement, resignatien, creetisn sf mers pests

and censequently faster rate sf premetien than
anticipatéd sarlier, the nbmber of persens sent en
deputztien etec. The vacancies sstimated by the applicants,
in suppert ef which seme factual data and ssme averments
have been made, are many times m-ra than the
reSp.ndeﬁta' cententien ghdt.thare wers enly

8ix vacancies =nticipated in March 1588 when the

D.PeCe met. One ofvtha reasens fer the majer
discrepancy betueen the t ue estimates csuld be iLhe

fact that the number ef Greup 'B' efficers in the

Delhi Charge is in sxcess sver the sanctiened strength.

‘The aspplicantsfcententien that thers is a cemmitment

ga// by the respendents net te abserb these excess pessts
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agéinst the existing and anticipated vacancies has
been denied. The relevant pertien frem the judement
of the Tribunal in DA 684/86 is extracted belewi-
" Frem the statement it is clear that
while ne vacancy existed as en 4.3.1587;
19 vacancies in Greup 'B' uere anticipated
in vieu ef the retiremént ef 19 Greup
B efficers and that a decisien te fill
up these vacancies even by centinuing the
excess Greup B efficers sver the sanctiened
strength, was taken.®
It is ne deubt epen te the respendents
te decide whether er net te adjust the excesses
in any caedre against future vacanciss and if it is
decided te adjust, whether it sheuld be dene it ene
ge eor in a phased manner. Accerding te the judgement
gusted abeve, the respendents had ebvisusly epted
in 1587 in faveur ef nen-abserptien er phesed abserptien.
It'u.uld.ba enly equitdilc and fair te centinue the

same pslicy se that the interests ef the efficials

awaiting premetiens are net adversely effacted.

12. The factual matrix ef the filling ef the

vacancies by the D.P.C. from 1584 is given belew:-

Date of the ' Numbe r of persens
D.P.C. manallﬂd e
1984 - 16
18 .6..87 25(As8 per directiens ef the
Tribunal)
30,3,88 .
& 6(based en the senierity lis
444,88 | of 1987)
27.2.89 ' 21(based sn the senierity lis
of 1988)
1.6.89 22
13, It weuld be clear frem the abeve that thers

has net been an evan flew in the number ef persens

empanelled by the D.P.C. frem yesar 'te ysar. After
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empanelment ef 16 persens in 1984 ne empanelments

were mace fer the ysars 1985 and 1986. 1In 1987,

@s per the directiens ef the Tribumal in GA 684/86

25 perssns were smpanelled. The applicants! statement
that‘this leng panel get axhausted by Octeber 1587
itself has net been centreverted by the respendents,
That the number of vacancies sstimated fer the

D.P.C meet}ng in March 1988 was lew is sbvieus

frem the fact that during 1988-89 itself ansther

panel and & much larger ene at that)irij had ts be
preparsd by the D.P.C. held en 27.2.89.Q/1n just thres
menths' time thereafter, ansther D.P.C smpanelled

22 persens. Frem this factual matrix, ws cannst but
cunclyde that the estimatien ef vacancias fer the
D.P.C held im March 1988 was very much en the leuer
side. Qa are unable ts accept t hé canﬁwnti-n of

the learned ceynsel ef the respendents that the

21 addifional pests arese subsequently and this hes

ne bearing en the csrreciness of the esarlier estimates.
It appears te be rather unlikely that the sudden spurt
in the number &f vacancies tewards the élose of the

year was entirsly unanticipated.

14, Cerrect estimatien of the likely number ef
vacancies ia very importantvas the zene ef censideratisn fer
pfnmotion is determined in'accordance with the number ef
vacancies prepesed te be filled during the yesar. If the
number estimated is unduly small many persens whe weuld

have been stheTwise oligible will be debarred frem
congideraﬁion fer that year. O0On the ether hand, if the
vacanciss estimated are unrealistically large, many \
stherwise ineligible candidates,uhn'aré'g“:“mun in the
senierity list, will ceme ints the zene ef censiceratien

which wsuld affect the premetien prespects sf the senier
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persens., Havin§ a reduced number ef vacancies

and, therefers, a smaller zene ef censideratien wesuld
affect tha chances ef all candidates but the censequences
weuld be particularly adverse in respect ef SC& ST
candideates, This is because, fer these categeries

the zene ef censideratien is extendapls tefive times

the number of vacancies and,if feund Fit and

empanelled, the prespect ef their being premeted

is high in vieuw ef the 40 Peint Rester applicable te them.
As indicated earlier, the.tutél‘number of persens actually
smpanellad fer the year 1988-89 was 2? but because:

of the'iqaccurate'eétimati-n sf vacancies, tuwe sepérate
D.P.C meetings had te be held. This has usry clearly
jeepardised the premetien prespects ef the applicants
becauss im March 1988, the zens= ef c-nsideration fer

SC/ST gandidates was extended enly te 30(6x5) whereas

the senisrmest S.C candidate was at Serial Number 62

of the 1987 Senierity List. Had the D.P.C

censidered all the 27 vacancies fer the year 1988-89

in March, 1988, the zene ef censidsratien fer SC/ST .
candidates.uculd have bsen exteanded te 135(27%5) which is
large ensugh te includs nst enly all the applicants |
befere us but alse all sther 5C& ST candidates in

tﬁe 1687 Senierity List. Gevernment instructiens
centemplate aff-fding ef such eppertunity fer censidersatisen
fer premetisn. Jubject te being feund fit, seme

of the applicants may have been empanelled in April 1988 and
prameted against available vacancies under the

40 Peint Rester. Further, the D.P.C of February 1989

had censidersd persens in the revissd Senisrity List upte
1988 which included seme Inspectsrs whe were net in the
1987 Senierity List. Had all the vacancies bsen censidered b
the D.P.C iﬁ March 1988 enly the persens included in the

1987 Senierity List weuld have bsen censidered., The

\

t
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splitting af the D.P.C inte tuwe sittihgs=€-r the
1988-89 vacanciess dus te initigl WwIeng astimatisn
ef vacanciss fer the year and censideratien ef
pers;na frem the sﬁbs.quont year's ssnierity

list at February 1989 meeting ef the D.P.C ware
irregular. This had adversely affected the premstisn
prespects ef the applicants en beth thase csunts
becauses im Narch-19é8 they wers unjustly kapt sut
of the zene af censideratisn and in February 1586
thay had te face unfair’ C.mpetltlln frem psrsens
whe wsre net at all eligible Fcr ccn81der-tlon fer

premetien in Margch 1988,

15. During the hearing, uﬁ were infermed
that applicant Noé.2,3&4 have since been premsted
frem the February 1989 pansl and applicant Nes.1,5
and 6 are likély te be premetsd shertly frem ths
June,1989 panel. I£ is seen frem the prsmetien
erder dated 1.3.1989 that applicant Ne.2 is at ths

bettem of the list uhm%g an ST efficer, whe was
ne

ineligible as he wa3/in the 1987 senierity list,
2
sccupiss a pssitien abeve him. His inclusien is

vielative of the Gevernment instructiens.

16. In ‘the censpactus ef the facts and
circumstances ef the cass, we allsu the applicatien

with the fellewing dirsctiens:-

(a) The panels prepared by the D.P.C. in
March-April 1988 and February 1989 are

- set aside and quashed;

(b} The Respendents shsuld cenvans a Review
Departmental Prom-fiin.Cqmmittae te
censider empanelment fer 27 pests far

the year 19688-89 basad en tha 1587
Senierity List;

(c) The applicants’ empanelled by

the Review D.p.C shall be premeted
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te the pests ef Income Tax Officer
Greup '8! in accerdance with their
pesitien in the pansl &as and uhan
vacancies had actually arisen. They
will be entitled te all censeguential
benefits; and

(d) The premstiens already made en the basis
of the March-April, 1988, February 1989 and
June 1989 panels may net be disturbad except
te adjust the inter-se senierity 'n;aggordanca
with the pesitien as per the panel/?inalised
by the Review D.P.C.

17, The Respendents shall cemply with the
absve diractiens within a peried ef three menths

frem the date ef receipt of this srder.

The parties will bsar their swun cssts.
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MEMBER VICE CHAIRMAN
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