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5.GURUS ANKARAN, MEMBER (A):

JUDGMENT

The applicaent's case is that his date of birth is

4-2-1937 and he joined the Central Govermment servi e as a

Lover pivision Clerk ('LDC') on 24-8-1955. Thus, his normal
date of superannuation is 28-2-1995 and he has got another
7 years of service left. He has stated that the respondent:
has instituted one disciplinary proceeding'égainst him on
18-3-1991 which is still pemding. At the instance o the

respondent, the GBI has implicated him in false cases which

were filed in the Court of Ambala City and the same are pending

before the Supieme Court in appeals filed by him. The respom-
dent has also not pald him pay ard allowarces etc. from
17-10-1984 to 16~12-1986 on false allegations of absence without
leave, . Against this he has filed an application in O, A.No.
1754 of 1987 before this Tribunal. The respondent al so did

not fix the seniority of the applicant in Grade-C so far ard
against tﬁe same he:has_ filed O.A«No.1469 of 1987 beiore

thJs Tribunal. The respondent has also withheld his pay

and allowances from 1-1-1983 without any nct ice or memo. He

as further stated that the respondent has managed to obtain

adve;s‘e_. notes from the officers wit whom the spplicant was
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attached as Personal sssistant Qi%h the sole object of
weed ing outﬂthe asplicant under the Rules governimng
premature retirement. He has been served with the premasture
retirement orders on 5-4~1983 to take immediate effect
by giviﬁg him a sum equivalent.tO'the amount of pay and
allowances for a period of three months'. The &pplicant
has contended that the presmature relirement orders are
mala fide and even though it is an order simplicitor, the
evid intention o the respoment couléf}ound by piercing the
veil. He has pointed out that it is well sattled that the
orcers of pfemature retirement duriny the pendendy of the
disciplinary proceedings as well as pendency of the proceed-

ings before the Tribunal is mala fide.

2. The respondent has stated in his reply that the
case of the applicant was submitted to the review committee
for assessing his suitabilify or otherwise for continuance
in service in terms of relevant Rules after he has attainec
the age of 50.years. The review committee after considering

. - . adolr J
his case on the basis of the service recoraa)recommended s

.that he may be restired prematurely from Government service

and the same was accepted by the competent atthority. Herce,
he was served with the order dated 6-4-1983 retiring him
prematurely with immediate effect alomgwith three moaths
pay and allowénces. This was sent to him through a gazetted
officer and the applicant refused to receive the same which
was witnessed by the tvio other gazetted of:iicers. Thereafter
the sald arder was senﬁto the applicant by registered post
at both the addresses known to be his residentiél addressess
one of the registered covers has been recéived back un-
delivered while the secohd has been deliversd duly. Herce,

. efecbine < '
his premature retirement bec ane efeet from 7~4=-1983, the +
date following the date of his refusal by him to accept
the order of retirement. This has been admitted by the
applicant duringthe course & preliminary heerirg before

the Tribunal on 17-5-1988. It is menticned that there are
two disciplinary proceedings pending against the applicant
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and not one as mentioned in the application. The respoment
has refuted that the case was instituted by the GBI at ki
instance. The applicat was not paid his pay and allwances
for the period from 1-12-1984 to 15-12-1986 as he remained
absent from duty unauthorisedly during the said period. The
seniority of the applicant in Stengrapher grade was fixed
éqrrectly in accadance with the Rules. The pay aml allowances
of the applicant‘have not been paid from 1-1-1988 onwards as
he was again reported to be absenting himself from duty un-
authorisedly. They have pointed ougfﬁhe action taken under
Rule 56(j) of the Fundamental Fules is not a punishment, but
administrative action taken in the public interest., The pro-
per procedure has been adopted armd the right to retire the
applicant.in public interest has been exercised fairly.and‘
impartially after objective consideration of his servi;@fggifrdd
and has nothing to do with the other casés pending before the

Tribunal.

3., The receords relating to premature fetirement of the
applicaht were produced by the respondent. As requeste d by the
learned counsel for the gpplicant, the sams wexz also shown
to him for perusal. The learned counsel pointed out that the
applicant was promoted from Stenojrapher Grade-III to Grade-II
on officiating basis in 1978 and on regular basis from June,1988
Herce, he stressed that the adverse entries prior to 1978
will not have any mate rial effect for arriving at a conclusion
to prematurly retire the applicant. Fﬁr the same reason, he
contended that the phnishments infliRFted before 1978 should be
treated as stale entries having no bearing on the decision for
nremature retirement. He pointed out that the recommendations
of the review committee are mainly based on adverse entries
and punishments imposed prior to 1978; in fact the ConfideﬁtiaL
Report for 198l is just satisfactory. Regéarding the remarks

: oL ous i A
thatho confidential report could be written for werdsl perilods ¥
in 1980, 1982 and for the whole years of 1984, 85 and 1986, ha
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submitted that it is the responsibility of the respordent to
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have got the reports written and it is not the fault of the
applicant, He vigorously argued that one of the disciplinary

proceedings pending against the applicent is regaerding his

- unauthorised absence and that it is well settled that specific

allegations of misconduct cannot be relied upon for prematurely
retiring Govermmept servant so as to short~circuit the procedure,
He referred to the decision in the case of MGHD.ISLAM KHAN v.

MILTITARY SECRETARY TO THeE PRESIDENT OF IrIA ANT OTHERS Lr1987)

2 AT.C. 4247,

4, The caunsel for the respondent argued that the
records produced bzfore the Tribunal themse Lves prove that the
action to prematurely retire the applicant was?;:la fide, but
only pased on the'servicﬁﬁggtordgcf the employee zs not only b/
reflected by his confldential reports but also other connected
rscords regarding his behaviour and performance. ﬂe stressed
that the records clearly prove that it is mot in public interest

to continue the agpplicant in Government servie.

5. We have heard both'he'parties and perused the records.
While it is true fhaf most of the punishments and adverse entrie:
in the confidential reports mate to periods before 1978 and it
is an accepled principle thatvnormally the confidential reports
and punishment imposed after such promotion shauld only be taken
to decide whether a Government servaant has become a dead wood,
the competent authority is not preciuded from going through the
entire service‘reéord. Wé find that the review committee has
noted the fact that there were disciplinary proceedings pending
against him. They have also referred to various records relat-
ing to.his.performance aftar 1978 like his being granted 217
days ®#leave not due® in December,1983, rejection of certaln
allegations made by the applicant at the level of the Home
Secretary, complaints from almost all officers with whom the

applicant was posted about his not attending office, punctuality
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etc. We do.not agree with the contention 6f the applicant that
the respondent is responsible for not havimg written the
confldential reports for various periods in 1980, 1982 and for
the whde years in 1984, 1985 and 1986. It is very clear from the
records that since the applicant was frequently absent and

because of the complaints of officers, he had to be ;reunntly

posted under various officers,under whom he did not work for

three months cOntinuoﬁsly, that the confidential reports could
not be writtén.‘fience, we are convimced that the review commit«
tee has baéed its recommendations on the basis of the records
avallable after 1978, while also noting his performance as
reflected in his entire service record. In the case of UNION
OF INGIA AN CIHER v. INDRAJIT RAJPUT /(1991) (16) Arc slo_/
the Supreme Court have observed Ythe question for decision
by ie Tribunal was whether the bona flde decision of the
cometent authority to compulsorily retire the respaient on
the basls of its opinion formed on this materiel was liable to
be set aside by i?. It is in this perspective that the Tri-
bunal had to consider and declde the matter....® Thus, we
find in this case the competent authority has based its bona
fide decision on the available records and hence, this is not

a matter in which this Tribunal can interfere,

6. In view of the sbwe, we find no merit in the

application and the gpplication is dismissed.
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