IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

. NEW DELHI ‘ /]
® 0.A. No. 582/88, 198
T.A. No. ;
DATE OF DECISION_20.11.1989.
Smt. Sundri Sachdeva Applicant (s)
In p=rso _
- pereon Advocate for the Applicant (s)
Versus
U0l & Ors. . Respondent (s)
Shri P.H. Ramchandani ’ Advvcafor the Respondent (s)
. " 8r. Standing Counsel '
CORAM : .
’ The Hon’ble Mr. P, Srinivasan, Member (a)
The Hon’ble Mr. TS+ Oberoi, Member. (J)
1. Whether Reporters of local papers may be allowed to see the Judgement ? 07
2. To be referred to the Reporter or not ?
3. Whether théir Lordships wish to see the fair copy of the Judgement ? r\l\ p
4, To be circulated to all Benches of the Tribunal ?
" JUDGEMENT .
/(delivered by Hon'ble Shri Pp. Srlnlvasan, Member (a)7
The applicant before us entered service
® in the Civil aviation Department of the Governrent of

India on B8.8.1949 as a Telephone Ope;ator.' A certain
. 8hri Kulwant 8Singh also’entered service infthe same
Departmeﬁ% as a Telephone Operator on 21.12.1949.
It is not in dispute that Shri Kulwant Singh was junior’
to the applicant in the grade of Telephone Operator.
The post immediately above that of Telephone Operator is
that of Telephone Supexvisér and ‘the next ﬁromotion is to
the post of Tele—cdmmunicafion Assistant. On 14.11.1975,
the Regional Director (Delhi Regicn) addressed a letter
to the Controller, Aeronautlcal Communication 3tation,
‘New "Delhi, as well as the officer in charge, Aeronautlcal_

Communication Station, Palam, intimating that thexe was a‘

vacancy in the grade of Telephone Supervisor (T.S.) in
the Headquarters office of the Director-General of

Civil Aviation, New Delhi. The letter requested the,
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addressees to send names of Telephone Operators who
wished to be comsidered fqr the said post of Telephone
Supervisor. The letter also s tated that it wés proposed
to prepare a panel of names for future vacancies in the
grade of Telephone Supervisor and asked for a list of
Telepﬁone Operators who were willing to serve at any

of the internationai airports with their applications and
preferénce, if any, for the place of posting, It would
appear that three of the Telephone Operators working in the
Headgquarters office eﬁpressed their willingness to be

cons idered - two of them were senior to the applicant and
the third - Shri Kulwant Singh - was junior to the
applicant. Thereafter, a meeting of the Departmgntal
PrOmotioh Committee (D.P.C.) was held to consider the
persons who had givep their consent to be considered for
promotion as Telephone Supervisor. The DG cleared Shri
Kulwant Singh for promotion even though he was at serial
No., 3, i.e, the junior-most of the threé rersons Qho

had communicated their willingness. Shri Kulwant Singh
was accordingly appointéd'as'Telephone Supervisor and

he took charge of thét prost on 3.4.1976, The’applicént
did not at that time convey' in writing her willingness

to be consideréd. On the basis of his experience as
Telephone Supervisor from 1976 onwards, Shri Kulwant Singh
was promoted to the next higher post of Tele-communication
Assigtant with effect from 7.1.1983 and posted at the
Delhi Airport. The appliéant stated before usthat
immediéﬁely after the appointment of Shri Kulwant Singh

as Telephone Supervisor in 1976, she registered her protest
with ﬁer immediéte superior pointing out that Shfi Kulwant
Singh was junior to her. According to her, this was‘an
oral representation and she was told that her}seniority

as Telephone Operator would not be ignored. But as a matter
of record, she made a representation in writing to the

authorities for the flrst time on 174 2.1982, and followed
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this up with further representations when Shri Kulwant
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Singh was promoted to thenext higher post of Tele=-
communication Assistant. She did not receive any reply
to these :epresentatidné but iﬁ arpears that the respondents
were inclined to consider her case for seniority akove
Shri Kulwant Singh in the grade of Teleplone Sugervisor.
At this stage, Shri XulwantSingh apprehended that he

might ke reverted from the post of Tele;communication
Asgistant on the ground that the applicant, who had
meanwhile been promoted as Telephone Supervisor with
effect from 4,1.1983, was senior to her as Telephone
Operator and consequently also, as Telerhone Supervisor,
Therefore, Shri Kulwant Singh filed a suit seeking a
vermanent injunction restraining the authérities from
declaring the applicant as senior to him in the cadre

of Telephone Supervisor with retroépective effect and

as a consﬁuence, from reverting him from the vost of
Tele-communication ASsistant. This suit was subsequently
transferred to this Tribunal and was disposed of by a
judgment dated 28.5.1987. A reference was made in the
judgment to a statement made by the coumsel for the

Union of India that'no decision had vet been/taken in

the matter of seniority of Shri RKulwant Singh vigs<a-vis
the applicant herein. This Tribunal, therefore, held
that there was no Eiifs for issuing an injunction

of the king prayed/by Shri Kulwant Singh and that his

suit was prematurehsince the whole matter of his seniority
vis-a-vis the applicant hérein was still to be decided.

Shri Kulwant Singh's suit, therefore, stood dismissed.

'Apparently, taking a cue from this judcment that the

authorities were stiil actively considering the case.of
the applicant vis-a-vis Shri Kulwant Singh for their
relative seniority in the grade of Telephone Supervisor,
the applicant again sent representations to the authorities

-

that she being senior to Shri Kulwant Singh as Telephone
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Operator, should have been promoted as Televhone
Supervisor in 1976 instead of Shri Kulwant Singh, and

as a core equence, that she should have been promoted as
Telecommunication Assistant when shri Kulwant Singh

was promoted to that post. But even these fepresentations
did not produce any result and hence, this application.

- In substanée, whet the appiicant wants is that she should
be treated as having been promoted as Telephone
Supervisor in 1976 itself, when Shri Kulwant Singh\vas'
promoted and also to the next higher post of Telecommunicatior
Assistant from the date on which sShri Kulwant Singh
was promoted and that she should be given all arrears
of salary and allowances consequent on such promotion,
Meanwhile, the applicant herself was promoted as
Telephone Supervisor with e ffect from 4.1.1983,

She was also given promotion to the néxt hiéher post

as Telecommunication Assistant by an order dated
11.6.1986 and posted to Madras but she declined to

accept this promotion on the ground that she should be
posted in Delhi and shri Kulwsnt Singh, who was junior

to her, should have been transferred to Mzdras. Even

on an earlier occasion, when ordefs were passed promoting
her as Telecommunication Assistant at Bombay, she

declined the promotion for the same reason.

2. The applicant submits that the procedure
adopted by the Department in 1975 of calling for volunteers
among Telephone Operators for promotion to the vost of
Telephone Supervisor, was illegal. PfomotiOn to posts

of Telephone Supervisor should have been made on the

basis of seniority among the Telephone Operators in the
Delhi Region. She did not convey her willingness

for being considered for promotion at that time

because she was aware that two of hé:seniors had already

expressed their willingness and she felt that she had no -
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chance of promotion.. As it happened, the authorities
superseded the two psrsons who were senior to her and
appointed Shri Kulwant Sinch as Televhone Supervisor in
1976. She did not immediately make any written
representation because she had been orally assured t hat
eventually her seniority in the grade of Telephone

Operator would be respected. In 1982, when Shri

Kulwant Singh was about to ha promoted as Telecommunication
A gsistant, even though she was senior to him, the apvlicant
felt aggrieved and made -a written- represert ation when

she found that oral representation made by her and
assurances given by the authorities were of no value, AS
late as in 1987, when the suit filed by Shri Kulwant Singh
was decided by this Tribunal, the authorities had stated that
thé question of her seniority vis-a-vis shri Rulwant 3ingh
in the grade of Telephone Supervi§or was under activg
consideration and, therefore, she again represented that her
seniorit?iover shri Kulwant Singh in the grade of Telephone
Operater should be retained in the next grade.of Telephone
Supervisor and that she shoulc pe given promotion to the
next grace ou Telecommuaication Assistant from the

date on which Shri Kulwant Sindgh had been promoted.

Even though the authoritiles apparently saw justice in

the applican t's case, they had not stirred themselves into
activity to give her due promotion and arrears of pay and
allowances accordingly. The prqmotion given to her as
Telecommunication Assistant was only an attempt to cover up
the failure of the authorities to dé justice to her because
she was posted first to Bombay and then to Madras while she
was entitled:. to be posted to Delhi, being senicor to Shri

Kulwant Singh

3. shri P.H. Ramchandani, Sr. Standing Counsel for the

respondents strongly objected to the claims of the applicant.
/

In the first place, if tre applicant was aggrieved with the

promotion of Shri Kulwant Singh as Telerhone Supervisor
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in 1976, this application was badlv delavyed. Even her
representation to the authorities agailnst Shyi Kulwant
Singh's promeotion was made more than six years latey in
1982, It was too late in the day to entertain her claim
at that time itself, NoOw, nearly 13 years later, this
Tribunal should not unsettle matters which have remained
settled for a long time, The applicant should have
impleaded Shri Kulwant Singh as a party but she not
having done so, the apnlication is liable to be dismissed
for nén—joinder of parties, Moreover, the authorities
did take up the exercise of reviewing ?rOmotions to the
posts of Telephone Suvpervisor ffom 1976 onwards on the
basis of seniority in the grige cof Telephone Operator,

- r
instead of making selection/ gzgngwmﬂunteers;,as was
done in 1976. It was found that not only was the applicant
senior to 3hri Kulwant Sinch but there were 13 others who
were senior to thé applicant. The vacancy of/Telephone
Supervisor in 1976 would, tre refore, go to the senio;-most
of the 13 Telephone Operators above the applicant, If
subsequent vacancies of Teiephone %upervisor Qere to be
filled according to seniority, the turn of the applicant
for such promotion would comé only in 1985 while she
had actually been promoted in Januarzﬂ 1983, Thus,
if review of promotiéns from 1976 onwards were Eo be
unde;taken, the applicant would actually.lose in the
bargain, Since Shri Kulwat Singh had actually held
£he post of Teléphoﬂe Supervisor from 1976 énd that of
Telecommunication Assistant fiom 1983 and has by now
retired from service, he can not,in any case, be
reverted retrospectively from the posts to which he had
been promoted, rightly o;4wrongly. Thus, even if the
contention of the applicant be upheld that promotions
to posts of Telephone Supervisor from 1976 onwards should
have been made on the basis of seniority and not from

among willing Telephone Operators, the applicant will
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not derive.any benefit, For this reason also, the

application deserved to be dismissed

4. we have cors idered the matter carefully.

Weldo not think that there is much merit in the objection
based on delay. Tt 1s evident that th% respondents were
actively considering the claim of the applicant to
éeniority over 3hri.Kulwant Singh in the grade of

Telephone Supervisor up to 1987, as can be seen from the
order of this Tribunal disposing of Shri Kulwant Singh's
suit. In fact, Shri Ramchandani producedt he records cf the
respondent-authorities which show that the claim of the
applicant for seniority ovef Shri Kulwant Singh and the
question of holding review DPC for considering promotions to
the posts of Telephone Superﬁisors from 1976 onwards, have
been under active consideration till now and the issue is-ver
much alive., We, therefore, reject the contention of Shri
Ramchandani that this application should be rejected as
badly delayed.

5. AS for the objection tha£ the application is not
maintainable for non-joindeyr of proper parties, we have
already noticed that Shri Kulwant Singh has retired from
service. wWhatever may be decided in this application, the
interests of ghri Kulwant Singh cannot now be adversely
affected and his promotions cranted in the past cannot be
undone. We have necessarily to decide this application
without, in any way, affecting the interests of Shri Kulwant
singh ad&ersely. Therefore, this ébjection is also rejected
6. . NOw.coming to the merits of the application,

it is evident from the .fact'that the Department of

Civil Aviation have been considering holding of
review DPC meeting for promotion to the post of
Telephone Supervisor from 1976_onwards; £hat they
admit, by implication, that such promotion should
have been made not from voluntéers among ?e;ephone

Operators but from the grade of Telephone Operators
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.on the basis of seniority. Therefors, apparently
passing over seniors to appoint Sari Kulwant Singh in
1976 only because the seniors had not axpressed their
willingness to be cohsidered, does not appear to have
been a proper procadure. But as pointed out by Shri
Ramchandani, if seniority be the criterion fpr promotion, .
all persons senior to Shri Kulwant Singh should have been
considered for promotion in 1976 and there were 13 of them
wno were senior even to the applicant.41f therefore
oromotions had been made on the basis of seniority to
vacancies of Telephone Supervisor arising from time to
time in and aftef 1976 and-persons so promoted had
not declined promotion, the turn of the épplicénﬁ would
have céme only in 1985 which was later than the date |
‘on which she was actually pfomoted. But is it really
necessary at this stage to consider the cases of all
‘persons senior to the applicant from 1976 onwards?
None of them has so far protested‘againSt his or her
supersession by Shri Kulwant Singh and this fact cannot
be overlooked. In view of ﬁheir acquiescenée in their
supersession for'all these years, the conclusion is inescapabl
4 that they were not interested in promotion at all. We.may
here refer to a statement made,in the reply of the respondets
that many Telephohe Operators were unwilling to be promoted
as Telephone Supervisors bacause theyHWOuld earn more by

' v
way of overtime allowance in the lower posta Bﬁé not 07
challenging Shri Kubnantkﬂingh's promotion for over
thirteen years they have forfeited whatever right they may
have had at the time and it is, therefore, not necessary to
consider their cases for promotioh now. This leavesonly'the
case of the applicant who was admittedly senior .to Kulwant
Singh and who has been ‘agitating for promotion all along.
e are,thefefore,-of the view that the case of the applicant

for promotion as Telephone Supervisor with effect
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£rom 1976 should be considered by holding a review

meeting of the DPC and if she is found fit for

: prémotion_from that date, her case for promotion to still

higher pests should also be considered from the date
from Which she would have been eligible for such promotion.

If in thls manner, she is found fit for promotlon as

Telephone Superv1sor in 1976 and to the next higher

post when Shri Kulwant Singh was sO promoted, she should
be given notlonal promotion to both the posts from those |
b

dates. We are not 1nc11ned to grant her arrexrs of

salary and allowances on account of such promotion because

she took up the matter of her promotion as Telephone

Supervisor more than six years after Shri Kulwant Singh

. was promoted.‘ However, the applicant should be given

notional promotion if, as stated: ' above, she is found fit
for such promotion from the dates from which Shri Kulwant
.SinngWas'promoted, and her pay on the date of her retire-
ment should be refixed on that basis and all her retirement
benefits should be re-calculated and paid to her accordingly
In.our.opinion, this would meet the ends of -justice.
T ' To sum‘up, we pass the followirg orde}szé
(i) - The case of the ap011Cant for promotion as |
Telephone Superv1sor in 1976 when Shri Kulwant Singh
was promoted should be con51dercd by holding a reviev
- meeting 6f the-DPC’ignbiing all tﬁose who were senior
to her. If she is found fit for promotion, she should
be given gg&igggi promotion from Ehé date from which
Shri KuiWant Singh was promoted.
(ii) - If the applicant is granted notional: promotiol
as above from 1976, when Shri Kulwant Singh was
proino ted, she should bé considered for promotion to
the next hiéher post also from the: date from which

Shri Kulwant Singh was promoted, and if found fit,she

Shoul - ‘ also
ould be glven/notlonal promotion to that post/ from
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that date.

(iii) If the applicant is grantea notional promotion
as Telephone Supervisor and Telecommunication Agsistant
in accordance With'(i) and (ii).above. her: pay on the
"date of ratirement should be re-calculated és if s he
had been sctually promoted and all retirement benefits
due to her should be re-czlculated and paid to her
accordingly, within three months from the date of

receipt of this order.

(iv) we make it clear that no arrears of salary and
allowances will be pavable to the applicant for the

period till her surerannuation.

() Farties to bear their own costs.
TR v
(T.3. Oberoi) {(P. srinivasan)
Member (J) ' Member (&)

20.11.1989,



