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CENTRAL ATMINISTRATIVE THIBUNA.: PHINCIPAL B3NCH: DB

EIHI
0.A.No.579 OF 1988 DATE OF DECISION: 6-8-1931,
Shri S.S.Kanwar and others. .. Applicants.
pP
Vs,

Union of India and others. .. Respondents.
CORAM:

Hon'ble Mr.G.Sreedharan Nair, «« Vice~Chairman.

Hon'ble Mr.5.Gurusankeran, «« Member(a).

Shrl R.F.Cberol, Counsel for the applicants.

Sk, PP - Khvavana, Comsat for sl ewl 2

Mrs. Shyamla Pappu, Counsel for Bs.4 to ll, 13 to 16
22 to 27 ard 29,

Shri K,L.Ahuja, Respondent-l2 in person.

S .GURUS ANKARAN, MEMBER (A):

JUDGMENT

The applicants are at resent employed as civilians
in the joint Cipher Bureau (for short 'JCB!') in the Ministry
of Defence. In response to the circular dated 11-7.1968
(AnhexurenAl), the applicants who were working in differsznt
establishments of the Ministry of Defsnce con different
posts applied for the post of Technical Assistant (GD)
in the JCB and in the circular it was clearly mentioned
that the posts were being filled up on stop gap basis and
the selected individuals will have to revert as soon as
regular incumbents of the posts become available. After
holding a written test and interview, the applitants were
appointed in Cctober/November,1968 as officiating Tech=-
nical Assistants (GD) purely on ad hoc basis with 2 conditiocn
that they will not have any claim for appointment as

Technical Assistant (GD) on regular basis nor will the
service rendered by them as Technical Assistants {(GD} on

ad hoc basis be reckoned for senicrity in that grade. In

¥ -



- 2 -
April, 1278, the applicats were appointed as Technlcal.
Assistants on regular basis with immediate eftfect as
per fnnexure-A8. Under the terms of appointment, the
applicants were also placed on probation for two years
and the applicantsjﬁquest‘for walver of the probaticn
period was turned down. Subsequently, the applicants
were éonfirmed on the expiry of the probatiocn period.
& seniority roll of the Technical‘ﬁssistants was published
in 1981l end in that it was noticed that the seniority of
the applicants in the grade was shown from the date of
regular appointment in April,l978 ignbring their conw
tinuous service of about 10 yeax s from the date of their
initial appointment on ad hoc basis in 1968. The a-pliw
cants vere also placed below the dirsct recruits of 1978
exam. The applicaents made a representaticn regarding
their seniority and the same was turned down. A further
seniority list was publisheéigﬁg the applicants again }
made g representatiocn on 5%@2511987 (Anpexure.AlZs) draw-fk
ing the ettention to thelr earlier repﬁesentation dated
4-10-1978, April,1981, May,1982, 1-5-1986 and 1-7-1986
and requested the authorities to take into account their
ad hoc service for the purpose of seniority. This repre-
sentation wes also turned down by the respondents vide
letter dated 6-10-1987 (Annexure-al5). Aggrieved by the
same, the applicants have filed the present application
praying for gquashing the order dated 6-1lC-1987 and the
seniority Rolls published in 1981 and 1984; directing
the respondents to prepare revised seniority lists by
showing the date of seniority of the applicants as the
date of their initlal appointment in 1968: refix their
senlority and give them consequeptial benefits including

arrears of pay, allowances, retrospective promotions

cetc. from the date from which respondents 4 to 35 who

weres otherwise juniors to them, were promoted tc such

gredes.
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2. The respondents have raised a preliminary objec=-
tion regérding limifation. They‘héve stated that the
request of the applicants for giving them seniority taking
their ad hoc service into account was turned doun as early
as on 12-11-1982 as admitted by the abp;icanté themselves
Iuide Appendix-D to the application and hence their subse-
-guent repeétsd representatioﬁs cannct extent the period
of limitation. They have alsc stressed the fact that the
seniority iist published in 1985 was based 6n the senio-
£ity list oFVlQBl and d%d not disturb the inter-se posi-
tion of the apﬁlicants and the réspondeﬁts as indicated
in 1981 list. Hence, they have stated that the requests
of the applicants for quéshing the sen;érity lists of 1981

and 1985 are alsc barred by limitation.

3. The learned counsel for the applicants vehemently
argued that the applicétion is not barred'by limitation,.
He contendéd that even though the request for revising the
‘seniority list of 1981 was turned doun in 1982, a fresh
cause of actionvérose vhen the seniority list was published
in 1985, He also pointed out that since the further re-
presehtation has again been donsi?ered by “the réspondents
and they having been given‘'a reply on 6-16-1987 this appli-
cation filed in April,1988.is within the period of limi=
tatiop. e are unable to agree with the contention of the
_applicants regarding the period of limitation. The reply
given by the respondents on 6—lUfl§87 does not amount.to
‘any re-consideration and has anly Eﬁgﬁﬁfﬁa their earlier
orders stating that the ad hoc service rendered in fhé grade

cannet be reckoned for the purpose of sepiority. Hence,
this case is distinguishable from that of B.KUMAR v, UNION
OF INDIA AND OTHERS /ATR 1988 (1) CAT 1_7 referred to

by the counsel'pr the applicant. Similarly their request:
for revising the seniority list of 1981 has been turned
doun on 12th November,1982 and the seniority list pub-
lished in 1985 does not in any way change the seniority
position of the applicants given in 1981 seniority
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list. Iéx F.S. SﬁDASEVASWAMY.v. STAIE OF TAMILNASU
(AIR 1974 SC 2271) the Hon'ble SUpreme Court has held
that "it would be a sound amd wise exercisé.of discretion
for the Courts to refuse extraordinary powers under
Article 226Ain case of persons who do not approach
expeditiously for relief and vho stand by and allow
things to happen and then approach the Court to put forr'
ward claims amd try to unsettle settled matters”., In
5.5 AATHORE v. STATE OF MADHYA FRADESH JATR 1989(2)
S.C. 3357 the Hon'ble Supreme Court has again ruled
that the cause of action arose when thke higher authoxty
makes its order on appeai and that subsecuent regresen-~
tations to the head of establishment shall not be taken
into account in the matter of fixing limitetion. 1In
view of this, we find that this application is hopelessly
barrsd by limitation and is liable to be rejected on that
ground alone. NES. Shyamla Pappu, counsel for private
responcents 4 to 11, 13 tc 16, 22 tc 27 and 29 also pointad
out the case of respomdent-l2 who appeared in person and
even though/he was appolnted to the JCB on ad hoc besis
he applied for the direct récruitmeri advertisement by
the Unlon Public Service Commission and got himself selec-
ted on regular basis. Hemce, it was equally -opena#® to the ¥
other applicants to have dome so. Sha also stressed the
fact that the fifth applicant Sri B.B.Marwsh regular ised
in 1978 went back to his'parent cad;é on. 1-.10.1982 being
duly relieved by the JCB énd after serving more than a
year in his parent era:tment, he has been taken back in
the JCB on 1-11-1983. 3She strongly srgued that the appli-
cams were appointed purely on ad hoc basis,and they had
the lgan in their parent department snd were also given
proforma promotions in their parent cadre. In view of this
they cannot claim seniority from the date of their ad hoc
appointment in JCB. she further stressed that their ad

hoc eppointment was not according to the Recruitment sAules.
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Hence, as per the Supreme Court decision in DIRCT
FACRUIT CLASS II EMGINEERING OFF ICERS' ASSCCIATION v.

STATE OF MAHMASHTRA AMD CTHERS /T1990) .2 S.C.C. 715

9:1 l\\g

the applicants cannot claim senlority from the date
their ad hoc appointment 1n JIB. Para 47(A&) of the
decision in tk aforesaid,éase on which stiress wes made
reads as follows: |

w(s) Once an lncumbent is appointed to a post
according to rule, his seniority has to be
counted from the date of his appointment
and not according to the date o his confir-
mation.

The corollary of the above rule is that
where the initial appointment is only ad
hoc and not according to rules and made as
a stop-gap arrangement, the officlation in
such post cannot be taken into aceount for
considering the senlority".

4. On the other hand thelearned counsel for the
applicants maintained that since the applicants have baen
appointed through a selection process and esven regularised

subsesjuently, their cases will be covered by para 47(B)

of Direct Recruit Class II Enginecring Officers' Assoclation'

case (supra). It has been clearly established that as pex
the Recruitment Rules of 1966, which were in force when the
goplicants wers appointed in the JIB on ad hoc basis,

90 per cent o the posts had to be filled in by direct
recruitment. Hence, thelr appcintment on ad hoc capacity
was clearly against the Lules and no reiaxation has been
obtained from the UPSG for relaxing the Recruitment Aules
at the time of their ad hoc appointment, ss was done in
1978 when they were regularised as a special case after
obtalning neceséary relaxation from the UpSC. tHence, the
case of the applicants will be squarely governsd by para
47(A) of the judgment of the Supreme Court in Direct

Hecruit. Class II Engineering Officers! psscciationts case
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(supra) In KESHAV CHAMDRA JOSHI AM) OTHERS v UNICN OF
INDIA AND CEHERS|ZT1591) 2 3LJ 43_7the Supreme Court has
again held {hat since the Goyvernment never abandomed the
recrultment ptocedure, promotions made de hors the Rules
on ad hoc basis for 5 to 12 years till dirsct recruits
bec ome available cannot count for seniority. In that case
the promotions were made from departmental cadre officers,
whereas in this case the ~ppblﬂtment of the applicants on
ad hoc basis was made from other cadres agsinst the Rules
purely as a stop gap arrangement and the applicants had
also the cpportunity to get themselves selected on regular
basis by the UESC, provided they had the necessary quali-
fications and they actually appeared for ths selection. In
view of this, the ap:licants have to fail in their recuest
for counting their seniority from the date o their intial

appointment on ad hcc basis.

3. The counsel for the applicénts also nointed out
that the responients have failed to get the relaxatlon
of the UPSC for regularising the agpointment of the appli-
cants in 1968 itself and atleast in 1978 when they approached
the UrSC for their regularisetion, they should have con-
sidersd giving relaxation to the Aules with retrospsctive
effect fromthe date of their appointment on ad hoc baslis.
The counsel for the private responients poidted out that
such relaxétion cannot be given with rétrospective effect
as it would affect the service coniitions.of a number of
other employees vho had been recruited as per Jules with
necessary quelifications. In our opinicn, in the peculiar
circumstances of this case, no sech relaxation could have
been given with retrospective effect., Further in Keshav
Chanﬂra Joshi§s case (supra), the Sugreme.Court held that
regarding the rule of deemed ‘relaxation of the Fwles,
Governor canot do it without consulting the service commis-
sion and the Court cannot substitute its satisfaction for

the satisfaction of Governor.
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6. In the result, the applicants have to fail and

the gpplication ls acgardingly dismissed.
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