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IN THE CENTRAL ADMINISTRAT IVE TRIBUNQL, PRlNCIFAL BENCH
NEw DELHI

0A N0.556/88, date of decision: 23 _}j-—=5

Hon'ble Shri C. J. Roy, Nember(J)
Hon'ble Shri P.T.Thlruvengadcm, Member (A)

1. Shri Yakoob Ahmed
s/o Shri Lal Mohd.
Vlllage & PO Kapasis, Allgal‘h—204215 .o

2. shri Vinod Kumar Sharma
s/o shri Raghubir Parshad Sharma
Village Basain, Post Basgui, Dt. aligarh

3. Shri Anis Ahmed
. 8/0 Shri Abdur Rashid,Ganj No.2, Bettlah UBst
Champaran, Bihar

4. ghri Durginder Singh
s/0 Somuir Singh
558, Pocket 11, Phase II
Nayur Vihar, Neu Delhi oe Applicants

By Shri G.0. Gupta, Advocate
VERSUS

Union of Indiz, through

1. Secretary
Ministry of Wwater Resources
Sharam Shakti Bhawan
New Delhi

2. Lhairman
Central water CcmmlSSan
. S8uwa Bhavan, ReKePuram
- New Delhi

3. Superintendent Engineer
- North Lastern Investigation Circle
Centrad Water Commission
"Nuhome" Nog, Shilleng o .. Respondents

by Shri M.L. Yerma, Counsel ' A r
ORDER

. /
Hon'ble Shri C.J. Roy, Member(3d)

The above mentioned four applicahts have filed this
appliCation under Section 19 of the €AT Act, 1985 chéllenging
the act of tﬁe rQSpondenté in not appointing them as_Jqpior‘
Engineer/Supervisor (Civil & Mechanical) even though their
‘mameés have been included in the select panel prepared in
April, 1986 and holdfhg ergh select ion without exaust ing
fhe panel prepared in April, 1986. They Have alsc challengéd
the aét of thE,IéSandEntS in not giving the applicants an

opportunity of appearing in interview held for the fresh

selection.
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2, The undisputed facts of the case are that the
applicants, holding diploma in Civil/Mechanical Eng ineering
from Aligarh Muslim University, were appointed as Apprentices
and underuent training for one year @uring 1985-86, in

the Central watér Commission. UWwhile beiﬁg there, they>
applied for the post of Junior Engineer in the-North

Eastern Investigation Circle, Shillong in response to

a Circular dated 14.2.86. They attended the interview at
Shilleng in April, 1986. They claim that their names

were incluyded at Sl.No.41, 60, 69 énd 66 in the select

list of 79 cendidates and while cffers of appeintment

have been issued to about 46 candidates, the applicants

were not issued with the offer of appoiﬁtment. They allege
that fresh select panels were prepared in June, August and
october, 1986 lgnorlng the one prepared in April, 1986.

The appllcants made a representation on 26.9.,86 but no

reply is stated to have been received by them. The applicants?
claim is that without exausting the panel prepared iﬁ

April, 1986, the respondents could not have resorted to
fresh selectiog. Hence this application.

2. _ The reSpondenté have filed their counter stating -
that applicents were only trainees and not Central Government
employees and tharefnre the appllCatlon is not malntalnable
However, they agree that the applicents® names were included
in the select panel and appointment orders were issued to 43
candjdates, including those belenging to SC/ST, in the order
of merit and the rules governing SC/ST recrutfitment . They aver
that the applicants were far below the merit and could not

be covered. They have also raised the point of.}imltation.

K The agpplicants have’ filed g r9301nder re assert ing

what they have stated in the OA.
S
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The case of the four applicants is that without

exuast ing the select panel, the respondents should not

have resorted to fresh selection, as per the instructions

contained in Department of Personnel & Administrative

Reforms' (Ministry of Home Affzirs), 0.M.N0.22011/2/79-

Estt (D) dated 8.2.1982_0nlthe subject of “yazlidity pericd

of list of selected candidates prepared on the basis

of direct recruitment/Departmental Competitive examination,

which is reproduced below:

W The undersigned is directed to say that
re ferences are oeing received from time to time
from Ministries/Departments enquiring as to what
should be the validity pericd of a list of selected
candidates prepared on the basis of direct recruit-

ment or Departmental Competitive examination.

2. Normally, in the case of direct recruitment

a list of selected candidates is prepared to the
exteént of the number of vacancies (other persons
found suitable being put on a reservé list, in
case some of the persons on the list of selected
candidgtes do not become available for appointment).
Similarly, in the case of Departmental Competitive
£ xaminat ions, the list of selected candidates has
to be based on the number of vascancies on the

date -of declaration of results, as the examina-
tion is competitive and selection is based on
merit. A problem may arise when there is a
fluctuation in the vacancies after the list of
selected é4ndidates is announced.

3. The mattér has been carefully considered,
Normally, recruitment whether from the open

market or through a Departmentzl Competitive

E xaminat ion should take place only when there

are no candidates available from an earlier

list of selecﬁed csnd idstes. Howuever, there is

a likeiihood of vacancies arising in future,

in case, names of selected candidates are already
available, there should either be no further
recruitment till the available selected dandidates
ale absorbed or the declared VaCancies~fcr the next

i



\&

examlnatlon should take into account the number

of persons already on the list of selected C“ndldates
await ing appOlntmento Thus, there would no limit

on the period of validity of the list of selected

cand idates prepared to the extent of declared vacancies,
either by the method of direct xecruitment or through

a Departmental Compet it ive E xamination.,

4. Once ; person is declared successful according to -
the merit list of selected candidates, which is based
on the declared number of vacancies, the app01nt1ng
authority has the respon31nillty to appoint him even
if the number of vacancies undergods a change, after
his name has been included in the list of selected
cCandidatés. Thus, where selected candidates are
await ing appointment, recruitment should either be
postponed till all the selected candidatds are

- gccommod ated or alternatively intzke for the
next recrutment reduced by'thé number of
cand idates already awaiting appointment and the
candidates awaiting appointment should be given
arpointment first, before starting appointments
from a Piesh list from .a subsequent recruitment
or exahination.'

5. Ninisffy of Finance etc. are reque st ed
to bring the instructions to the notice of

all the appointing:authorities under them for

!

informat ion and guidance. .

S. A case of similar nature had come up for consideration

before their Lordqhips of Supreme Court, viz. Prem Prakash
Vs. Union of India (AIR 1984 SC 1831), in which their Lord-

ships had observed as under-

Wit is clear from-this motific=tion that if selected
"Cand idates are available from the previous list,
there should either be no further recruitment until
those cazndidates are absolved or in .the alternat ive
vaCanc ies which are declared for the subseguent
years should tzke into account the number of persons.
who aTe already in the list of selected candidates
who are still aualtlng appointment. The notification
further showed that there should be no limit on the
period of validity or the list of selected candidates

u'"’!
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the appointing authority has the responsibili ty
to appoint him even if the number of vacancies
undergoes a change after his name is included
in the list of selec ted cand id ates" ,

6. Besiées, it is seen from the records that a
similar case of SHri Ishwar Singh Khatri and Others
Us. Delhi pdministration (Civil Urit No.1178/85)-T462/85
(i) ATR 1957 (i) CAT 502, was decided by a Division
Bench of this Tribunal in favour of the applicants.
~ Shri G.0. Gupta, learned counsel for the applicant
alsc stated that the Delhi administration had filed
an SLP.in which leagve was granted and the Civil
Appeal No.1988/87 was heard by their Lbrdships and
théir Lordships dismissed the tivil Appeal of the' -

Union of India and others by judgement dated 4.8.1989.

7. The case of the applicanté is that while issuing
offers\of appointment from panel, inter-se order of
merit had been'ignored, inasmuchﬁas that while the
applicants! names appear at Sl.No.41, 60, 69 & 66,
perscns appearing at Sl.No.43, 45, 46, 59, 50, 56, 71
73,'76 and 79 have alraaay Been issued offers of
appointment. They alsc coqtend that Furtﬁer‘selections
~ were held in June, Augu5t and Oc tober, 1986 and even
subsequently. The respgondents claim that the junliors

in the panel nelong to SC/ST category.

8. Shri Mm.L. Verma, learéed counsel for the
respondenés states that the applicants are not appointed
because their names appearvfar below in the merit list.
We are not impréssed with this argumentabecaUSe-some

more general candidatds were appointed subsecuently.
\/.J\ -
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9. It is also rglevant to mention here that the
case of Smf. Nirmal Kumari & Shri Malkhan Singh Vs.
Delhi Administration in OA 363/87 decided by this
Tribunal\on 30.10.1989, wherein it was held that
Wue are,‘therefore; of the view that the applicants
having been exmpanelled had a right to be appointed
and they can not be bypassed. In the circumstances,
the éppiication is allowed but fhere will no order
as_tb costs. The order may be implemented within

a period of.fhreg months'. 1In this case also,
reliance was made on the cases of Ishuwar Singh Khafpi
and Others ys. Delhi Administration and Prem Prakash

Us. Undon of India, as stated supra.

10. It was then argued by the learned counsel for
the respondents that as per CWC's OM No.2/1/86-Estt. IV
dated 29.8.86, the Superintendent Engineers of the
Qarious cifcles are competent to make recruitment

and the.panel§~For this purposse aTe to be made by them.
The impugned paﬁel of April, 1986 was initiated by the
Superintendent Engineer of NE Division Circle,'ShillonQ,
and-fhe suoseguent panel was mede by him. JIn-other
words, there were no further vacancies in thelcircle

and hence the qﬁestion of non-cons;derafion of the
applications did not arise. This. argument was re futed
by the learned counsel for the applicants who referred
to the OM of CuC No.2/2/85-astt.(1u) (vol.II) dated
24,3.84 as per which the various Superintendent Engineers
were to prepare individual panéls for onward trans-
mission to the Commission who would intE rpolate all

the names and prepare'a combined panel. The prepa-
ration of panel of'npril, 1986 in which the applicants
figured uésvbased'on March, 1984 ihstructions and |
unlésé this panel is BCausﬁed, the decentraliSagi?n

- .,l
process can not cemmence. The applicants érgueZthey .
Loy
7
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should be considered against all vacancies in all

regions. We find there is force in this argument.

1. i$'is mentioned in the rejoinder also that
subsequent postings were made ignaring the claim of the
applicants, which shous there are still vecancies.

The applicdnts have stated in the preliminary'objection
that the case is not barred by limitation. The
representation made oy the Hon'ble Member of Farliament
on behalf of one of the applicants herein and the reply
received is not taken intc considerztion for the purpose
of limitation. The p;nel was prepared in April, 1986
the applicants maae several r mepriesentations, the
latest being 26.9.86 and they have filed this 0A in
March, 1588. We are not inclined to agree with the
point of lﬁnitation; as stated by Shri M.L. Verma, bgt
we are inclined to accept that it is not barred by
limitation and even if it is barred by limitation,

we are inclined to ccndone the delay, since the appli-
cants have approached the Tribumal after waiting for a
'raasonabie period for their appointmédnt orders after
the pubiicgztion of the panel. As the names in the
panel of seiected candidates is not exausted by the
respondents, it can be presumed that it continues to

be cause of action for the applicants. So the delay

-

cendonation is allowed.

12, We are, therefore, of the view that the applicants
having beEn'empanellad in the merit list and in view

of the categerical assertion of the Hon'ble Sppreme
Court, as stated supra, we are fortified in coming

to a conclusion that the applicants have made out a

A



Case, we are inclined to give the following direction.

13. In the circumstances, the application is allowed
and the respondents are directed to appoint thé appli-
~ cants to the posts for which they are empanelled,
against the next available vacancies. in any regioh,

as envisaged in para 7 of CWC's OM No.2/2/85-8stt.Iy
(Vol.II) dated 24.3.1984., f\)c.----c.e-_v,\;‘,._c;‘,

B
AT S e
(PeToThiruvengadzm) (C.J. Roy
. Member (A) ‘Member (3J
1”/'1/73
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