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1, Union of India, through

' Ch;=iirman , Railway Board,

R^il Bhav^n, New Delhi
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Order pronounced by the

Hon*ble Shri R.Venkatesan,Administrative Menfoer
-•5;- • • •
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The applicants in this batch of

cases have a common cause of action and ^

common prpyer for relief. Accordingly, they

are dealt with by this common order,

2. The applicants belong to what

are known as Running Staff in Railways and

include categories such as Drivers, Shunters,

Fireman, Guards and Brake's Man, who are directly

connected with the charge of moving trains. They

have been entitled all along to an allowance

known as "Running Allowance" which has been

defined under Rule 507 of the Indian Railway

Establishment Code as "an allowance ordinarily

granted to running staff for the performance of

duties directly connected with the charge of

moving trains and includes of'mileage allowance

allowance in lieu of mileage', but excludes

p Tril
special compensatory allowances etc, This

mileage al lowance is paid on the mileage basis
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Calculated at rates per 100 roiles or

on the basis of per day of 8 hours of duty"

Although running allowance varies from

month to month depending on the mileage

, or the number of days covered, the actual

running allowance ^ drawn subject to

ft.ir !,a ••
CL>

tKe ceiling percentage related to the

basic pay of the employee, which was fixed

v-'"^ o'a;

i S S C "'i :

at 75% for Along time^ was allowed

'i ;

Vc P^y ^or the purpose of leave

STfj" b'?3i:6'3: b-:rs £'.'-V
r.'-

salary, medical attendance and treatment,

^ assistance and^most importantly

retirai bervef.its,. It was also counted
bali'o"-:'i-' •: r

for certain other purposes, such as passes
•Dfufcri^5-i . ?e,i::rxs>-3 ro '

and PTOs, House Rent Allowance and City
/'.i 51. i - C:•; bz'sr:zt. '.rv-yn aisbto v

Compensatory Allowance, up/the same
^ .» •'•• i* ->••.•• --i -o '• X. -I- •" -j.y r "'•

:rO 1lO.i J U Vi- v ^ ^

percentage. The provisions relating to
p'l ^ J:- i" j'i" 'ST''̂ ' tO~\ •' O .•' S

the counting of the running allowance, up

to 75% of the basi©. pay for various purposes

were incorporated formally in various rules

Indian Railway Establishment Code.

.•"'v ..'.j-. • ••'•

W
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3 • It has been averred by the

respondents that prior to the recommen

dations of\ the revised pay scales, effective

from1,1973 after the Third Pay

Commission, i»a th© actual

avesage running allowance earned by the

running staff vastly exceeded 73^ of the

basic pay in almost all cases and therefore

retirement benefits were paid on the basis

practically in all
of basic pay plus 75% of the basic pay£ the esses.

As the revised scales2l973 had raised the

pay scales of running staffs the Railways

. 'a ' • ' ceilingconsidered that/revised^^percentage had

to be fixed fear^Ithis-^iate./xfiis entailed
Tr.i.r.-

a lot of detailed exercise. Pending this^
,^v'i

interim orders were issued on 21.1.1974 in

which it was stated that the question of

revision of rules for the regularisation

of various allowances conseouent upon the
. . . .. • ' r

" • •>

\ introduction of the revised pay scales

f

under Railway Services(Revised Pay)Rules, 1973
-v- "It'w^s f Mtther • st ""ted that

is under consideration of the,Board^^ending
•V

final decision thereon, the Board had decided

a.—
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^^eatroent_pf Ruhning Aliowancg
for various purposes in case of
Running Staff

The existing c^antum; of Running
Allbwance i)ased on the prevailing
percentage l^id down for^various
purposes witli reference to the pay
of the Running Staff In Authorised
.Scales of Pay may he allowed to

emphasis added)

2.- The payments as above will be
i H subject to adjustment

on the basis of final orders v

Slfesequently, by orders dt,22,3.1976,

as modified by another subsequent order

of 23.6.1976, the Railways have fixed the

percentage of . ^ountin^for the
, "N••'''U'"' •' f"' ''J',

purpose of leave salary, medical attendance
;.TC-i,,j,:: :^ r;-3fr;v-sq ct Si,;;:./.)

trsatment, educatianal assistance and
>:y 0:": sonswoiie r;!-..J-r.tire»e„t benefits as the pay ^ ,etual a.ount of

p v-"r i:^i/Sd ai'r ]• i oS'4-5running allowanee drawn, subject to a maximun,
r;i c^aoqiuq j 3r?:^';v::-ii^rinr! •: tof 45^ of pay for those running staff who

'"j' »..r •} '>J' • .,'p •

are drawing pay in the revised pay scales.

r jfhese orders
?on5bTco^3 ax f

- • «"®et to from 1.4.1976.
r:>(|̂ iw no biV,:O7J0 -'H' r ^

L'f s '• '-f i • ••;;
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» , Certain running staff, some

I

••

retired and some working, moved the

Delhi High Court in a writ petiton

seeking annulment of the ove order

22.3.1976 which reduced the quantum

of running alloWance for retirement

flihd other benefits from the prescribed
. - .• i"--- . f V

maximum of 7b% to 45?^ of pay and prayed

; ^9^ restoration of the percentage of 75^«

£-• That writ petition was transferred to this

Tribunal and was heard and decided by the
... . . . .

Delhi Bench on 6.8.1986. The order of the Tribunal

quashed the impugned,, order of the Railways

! . ~

I • ( • %he
dt.22.3.1976 and directed^ailways to

, . "i V> "t' - ••

continue to make payment beyond 31.3.1976 of
Xe-n/;!ift ,, t,'i^

certain allowances, including retirement and

other specified benefit^ by treating the
y .1. , ,, i -ir, •. 'i I:'--'

; '1 •- -•• •• ' "

running allowance for various purposes in

accordance with the interim orders of the

Railway Ministry dt.21,1.1974 "till such

^ as the relevant rules in this regard

are or havebecn amended in accordance with

law. if so advised". The ground on which

Lo,

I - '•:?
!'

/ / V

/
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this Tribunal gave the above order was

that it was not permissible to amend

the stot ;tory rules by executive orders

I
or instructions, as had been done in the

present case.

5 '̂ The respondents thereafter have

amended the relevant rules of the Indian

Railway Establishment Code,

- by orders dt.17.12.1987. Under

these orders, the revised percentage of
pay:

representing the pay element in the running

counting for rension etc.
allowance^as notified in the executive orders

22.3.1976, which had been quashed by

order of this Tribunal,were formally given

statutory force, with effect from the same

date on which the executive instructions

• ' viz. 1..4. 1976-
were earlier given effect to£ These were

subseruently notified in the Gazette of India

dt.5.12.1988.

The applicants in the present

batch of applications have come before this

Tribunal again challenging the letter dt.22.3.1975

'
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as well as the amendments to the rules

Of the Indian Railway Establislment Code^ and with^a^^

tb'G running ellowsnce to count
to allow^or the purposeof retiral and

other benefits in terms of the letter

dt.21.1,1974g which has been referred to. '

^ " The learned counsel for the

applicants advanced the following main

arguments in support of the above prayeri-

(i) The letter dt, 17.12.1987 issued

by the Ministry of Railways announcing corrections

asKKiiffiKnts to the various rules of the

.was

Indian Railway Establishment Code/«f«f stated

to have been issued by the President in

exercise of the powers conferred by proviso

to Art.309 of the Constitution of India. But

they were actually issued by a Director of

the Railway Board. According to counsel, the

orders had not been issued by competent

authority.

(ii) It had been stated in the above

said order that "it is certified that

retrospective effect given to tKpse rules

wil] not adversely affect any employee to whom
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o-iT

these rules apply". It was contended that

' retrospective effect would «ffect the

employees and therefore in view of the

effect
certificate,only prospective^could be

I . ' .

'given.

; I,: (iii) The counsel then contended that

dt.

•the order^l9.12.1987 was not a formal

f h and cruoted case law on the

• ^ : subject to the effect that pub"ics>tion is

•;

Va conditioh-lpfecedent for operatinn of amended

The learned counsel prayed that

•in tM light o submissions made by him,

t .-4, ""A"'' r•."'iU'j-5 0-^-''-' - ^
•?;:; : the^ •appl ic a t ibri may be all owe d.

•V:-':30hiq:i3 _
I' The learned counsel for the .

respondents referred to the judgement of

- this Tribunal^^and pointed out that the Tribunal

h=d not held the amendment to be invalid on

nierits, but had quashed the amending order

" only "on the ground that an executive instruc-t ion/=\

order cannot amend a statutory rule; The
:: ii

... p • t

^ learned counsel would say that this Tribunal

i—Uv ' " '



<•

V

-ll' •
'merely

had£dir©cted the respondents to

eontinue to make payment of retirement

and other benefits as also allowances,

treating the running allowance in

accordance with the earlier: orders
till

of 21.1.1974 Mwiii/such time ae •n.o

j-n th^rjgard are or

have been amended In accordance with

This Clearly showed

that the Tribunal ^ave jiber^^ to the

»W respondents to amend the,rules formally

.- ivi- •, impugned order. The

that. The

, of

of the applicant that the aiiiendment of the
•iri.i ^yoi ^ :3 ben is-3 ;. •

rules had not been duly publicised. In
•, ^ J-:v.;;;;; -i ; r - 11T'O tv :. -r VnO

this b&half , the-learned, counsel for the
; : •' ,:t V;,-- -r":r.;.jr! D.:7 Bl:)J

respondents produced a copy of^ the Gazette

Notification in the Gazette of India

dt.5.11.1988 in which the said_amendment

hich had been initially issued on 17.12.1987

had been formally notified and published.
(; "i



' •

r/' • ••

^..m v\rvv :;k., therefore stated that the revised
,-S. J

" 3--v:;v-- r-^ -V. Jules had become ®ff®ctiye "end'valid."

j..-. [O' I'he counsel for the respondents
I'O !?:C^ •
rr;. v?;-

issue of the am^ndment^ao^ ifsf
S

employees had been adversely affected,

n also refuted the contention that consequent
^ I:" ^

4V- « V ;

•:=D

: .STi-

In this behalf the learned counsel produced

a comparative statement showing the emoluments ..
-- 4, • i.) -

-? •.-'••• '..••• . • •• • • ' • • t c?

calculated in terms of the Railway Board's
•- 1 'h-- ^ '

0.

order dt.21.1.1974 and in terms of the •

i.; '.li...

C"' ' ^;

am®n^fi$'Ord^s=?dt.22.3a976 to'sbow that ""
6\. (S r i - •• •• • .

- there was a significant improvement in the

quantum of running allowance

inr purpose^

nv. . =:ir - ''Ss weir'-Ss in'te itself and in the V'

Ii,.o ^ the Introduction

pay •scale, and the issue of •
(i

^30u.« »n; Hhe-^aer -'di^M.aagTs;:

comparison of emoluments of

i-on = '̂J'''̂ pa/a®'rif,nii,g^ allowance coun^ as pay as worked

Bf'-tte'respondents:'^

v-:l- be;:>;^bc-t::'n' Y-'-' ?

b'Lv,;r:

•3'.-D

I

»



Cate.
gory

Emoluments calculated
in terms of Board's
Order No.PC III/73/RA
dt.2l.ia974

(i.e. pay in revised
scale + 7b% of pay in
authorised scale)

^ ; / Scale(Rs.)Revi- Autho- Pay
sed rised Min./Max

Emoluments calculated '
in terms of Board's

Order No.SC 111/75^/1
dt.22.3.1976{i,e,
Pay in revised scale •§-

45^ of pay in revised
scale)

45% of
pay in

revised
scale

Total

Guard 425-600 205-280 425
Gr. 'A'

600

75% Total Pay in
of pay revised
in scale

A.S.

Min./
Max.

153*75 578»75 425

210 §10

191.2§ 616.25

Gumrd 330-560 150-240 330
Grr'B'

' 560

Guard
Gr.«C» 330-530-139-225 330

530

112.5 442.5

180.0 740

;Ci'O '.i C:

330

560

168.75 698.75

148.5 478.5

252.0 812

148.5 478.5

238,5 768.5

/Vv\';^-;Xhegl/ea^^^ for ^^e

respondents pointed out that in

terms of the Railway Bpard,^ dt.21.1,1974

(which we have ex^c^(^ .a3i^Qr)^ the running

allowance that vyould cou^^^^ the purpose

of pa/ was limited to ,75^ of the pay in the

' -̂ and not
the pay in the revised,pay fg^le which had

come into effect on 14/l973'r the Authorised

L Scales were the scales of pay introduced by tlie
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Second Pay Commission and / much lovfer

than the revised pay scalejintroduced

after the Third Pay Cormiission, which

would now be taken into account under

\

the order dt.22.3.1976 and the amendment to the Fules

/

dt,17.12,1987 which formally gdve effect to it.
The counsel contended that

^2-' Zi't would be clear from the

comparative tabulation (reproduced ^ove)

that the prayer of the applicants was

therefore totally misconceived and was

based on a misunderstanding of the effect

of the Railway Board's order dt.21.1.1974,

If the Board's order dt.21.1.1974 were to

be strictly implemented as prayed for by

the applicants, there might be cases where

they would suffer Reduction in emoluments. ^

\ 3>* The learned counsel then

contended that the Govt. had the power to

amend the rules retrospectively, without

the consent of the Govt, servant, when it

did not entail any adverse civil conseouence

on the employees. He referred to the decisi
on

of the Supreme Court in Roshanlal Tandon-Vs.-

• ifini'on of India(l967U)-SttT.832) wherein it was



i '->•

If /
I'^ .

-U"""

held by the Supreme Court that although

the origin of Govt. service is contractual

and there is an offer and acceptance in
• )

every case, but once appointed to a post,

the Govt. servant acquired a status and his

rights and obligations, were no longer determined

by the consent of both parties, but by Statutes

or the Statjtory Rules, which may be framed

and altered unilaterally by the Govt., without

consent of the employee. The learned counsel
contended

XMfejciiti»3d/that the" applications/ ,without^°^^

merit and had to be dismissed.

We find that the present case has

been filed by certain retired Running Staff

who claim tl-)at they were not given the benefit

of the judgement of this Tribunal dt.6.8.1986,

which W2S allowed only to the applicants

that transferred application. They have

in

essentially prayed for the same relief which
was

^ \\ applicants in that case. lib this
l^n •

^ behalf, it will be useful to reproduce the

relevant paragraph^'of the judgement of this

i-RTribunal in the earlier mattej; 99^ which

\ j
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after dealing with various contentions and

T-1, ^
arguments advanced by the pe-titioners therein,

finally allowed the petition only on the

following grounds;

^

"10.The next challenge of the

petitioner is about the legality

of the impugned order, i.e. as

. to whether the impugned order

dt.22.3,1976 issued by the

Railway Ministry is a statutory

order passed by the President.

This order has been annexed by the

respondents as Annexure R-3 to

their counter affidavit which"

is reproduced.as under.

n r 0 -U- ••

9:1:6 ;r-

• • •

» • * « •

0 0

•• •.i j -T r• n^;; -= r' i - h 'o^J h 'i ' 'i S1̂ '
j-cucQ v..:;r Ai^bai-e-rea^Jing of the aforesaid

2rr v:-! :co -jv %rcJer''ffi3Res-i^ abtindantly cltar that
'rrfj' i f the same^is patently an executive

br;.-: C . :;,.5rder •or instiruC-^-n. The-mere fact that

•:v,'sTL n-^-fv/ ^M a ^ it-ig--issued'^ith-the sanction or

^>'5 ap^roval'-of'•€he''1^esident does
,i.i; • •rtdt^cl^othe^^it^itH the character of

statutory r.ul®. Statutory Rules are

framed by the President in exercise

ii '.-jr

" of powers conferred upon him under

proviso to Article 309 of the

Constitution and they are legally
•• b, ;f' f v"' •: J r

reqjired to be notified in the official

GazVtie. It i s a^ settled law that a
mere executive instruction cannot

[ amend or derogate ..from a statutory rule,
There are catfna of cases to reiterate

'r -jn rn-vv'3 ns '• r: - c--y:::.c:\vv
. . and suprort this view. In Prem Prakash -

I . V. . " - " , VsJJifiibn and thers (1984) (2)-SLJ-376
^' ' • . • "('Sup'reme' Court)',_' it was held that
" _ administrative^instructions cannot be

v;
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allowed to prevail over statutory
rules if th>e former are contrary
to the latter. In the c^se of B.N.Nagarajan
Vs.- State of Karnatal© , reported in

1979(3)-sLR-116(Suprem# Court) it
was observed that what could not be
done unde,r the Rules could not be

allowed to be done by an executive fiat
and that such a course is isg n^t permissible
because an act done in exercise of
executive power of the Govt. cannot

over ride Rules framed under Art,309

of the Constitution. In yet aether
case - Sant Ram Sharma - Vs.- State

of Rajasthan and others reported in
AIR 1976-SC-1910, it was observed by
the Supreme Court th;?t -if Rules are

silent on any particular point, the
Government can fill up the gap and

suprlement the Rules by issuing
executive instructions. But Government

cannot issue such ins1ructions if the

same go contrary to any provision of the

Rules nor can the Govt. amend or

sufBPrsede Statutory Rules by administrative

-,|nstructioni.. The Delhi High Court
alspt-cpnf jrmed the above observati-ns

Supreme Court in the case of

• -v-jVsj-rM'C.D and others, reported

: (Delhi) when it reiterates
_ rules cannot be

. inod,^f led -by, ,e>?eG-jtive ins+ructi ons.

11. it is thus eyideni that where a sphere
is CQvefed by st5tuto±y rules, Govt.
cannot exercise' its inherent discretionary
or.executive powers in a manner contrary
to Constit-jtional and Stst ^tory provisions.
There is no scop^ ,.to exercise of any

inherent or executive power if there
be p: oper provisions covering the sphere

in which such inherent pov.ers are sought
to be exercised' and in any event no such

exercise can,be done in violation of such

p'royisions.'^ principle is uniformly
"and universally settled and sanctified
by the decisions of the Sup: eme Court
and various High Courts, as noted above.
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In the instant case, the respondents
have merely croduced a copy of the
1985 Edition of the Railway Establishment
Code and have sought to place reliance
on Para 909 of the Code which nowhere

indicates as to when the said ^mendroent
relied upon was incorporated amending the
earlier- statutory ruleV which provides
for 75^ of the running dlowance to be
counted as pay for purposes of retirement
benefits, leave salary, medical attendance

;d i and educational assistance.
12. Viewed in the light of the above

s i. discussions and for the foregoing
reasons, we hold that the impugned

.3.1976 is a mere executive
order or instruction and as such the . '

nr; icann6t"g^"accepted to be a statutory
•amendment of the existing pules governing

jn i i?unriihg ^'Sliowance ,

^^allowed
and the impugned order dt.22.3.1975

^ are directed
^to continue to make payment beyond 31.3.1976

... at retirement,and other specified benefits by treating i

fpJ^ftarirus purposes

Ministry's
1.1974 '

tiJl such time as the relevant rules

amended

^ accordance with law, if so advised.

costs'^.

ni"^ above

quashed ,ithe -order

•:r> -Sujjf r>S5d fon the •

.b.nisy^a 3d os bv an executive

;> various other

grounds of tbt petitionerWh^HnV'The final
I^Vk^-
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paregreph ©f the order which we have

quoted above, i»ak«s 4t abundantly clear

that the relief granted was only till such

time as the relevant rule® are amended in

accordance with

16 We find that the respondents have

been^to show that they have acted in accordance

with the order of this Tribunal and have an ended
' •

the rules |o?^ally..Th^ publication in the

Gazette of Jndia ,®eetr the legal requirement

of promuf^^tiori/publicati^ practised in a

/o| A
L /

^eco^lsaWr-ia^y,^^ held to be a sine qua non

. - c- r -

fbr the opeii rules In HarXa - Vs.-

of a^^lsth^riWlR lfei-sc-4A7^ which was
- r,rA r::ij i.?rT?nsaz' "

i^ite-d-'-'by-Ihe for; the respondents. We

?;• may also' thW judgement of the Supreme

r CSurt iri- Sta'i^ of ^Maharashtra Mayer Hans
w

George (AIR i^^scU7^2) in support of this.

(, ^ % "! :I^^^• 'The'boiitention of the counsel for

sp'plicants that the order has not been issued by

: > V -the eonipet'ent authority cannot also be sustained.

• ' •':^ ' It is i^ll gettied that where an order is passed
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•V r;,

^^-•; r.-;-

v.i

• no/

in the na» of the President, It ;ls not

necessary that it should have been personaUy

approved by hi.. It is enough If the order

has been passed by the ccpetent funitlonaiy
authorised In this behalf by the Bules of Business,
Wthe order is expressed to be i„ the „a„e of
the Resident and authenticated by an official

authorised In that behalf, the Court has to

presume that It was passed by the Competent V:

, . ''he averments of the
C^MAT^AJtX jtrr Ite.

that the order has

- has been s«bs»<p,«„t4y

in thw behalf. . •

to ®f9"i»ent of the .

that.the,rules , '
and that the '

counsel refuted the certifyr.*
'r^r'" t'i i-ii'y'yx - . amending <;

yjviiini-': 9^^ to. the rules\

ad bi:yo.fs whom the

.. .. been able to show"
t:®..—

.'./sq Id ^--'r ;'••.•••% r--? •••.".

,•••-•• ^
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that they have been in any way adversely

affected in terms of their total enolunents

or even in regard to the quantum of the running

allowance counting as pay, consequent upon issue
'v

of the impugned amendment of the rules. They

have not disproved or disputed the computation

made by the respondents which we have reproduced

above, in support of their contention that the

applicants have been affected by the impugned

order/amended rules. It will not be in accordance

with the Statutory Rules to hold that the

percentage of 75% should be applied to the revised

pay after the Third Pay Coranission recommendations.

We do not therefore find that the amended rules

involve the applicants in any adverse civilWt-

• 4,:-

.

^:l

c

I

corisequences such as reduction in emoluments or

recbve^ of over-payments. The amendment is

»-/"-1 :;•?) t isi? SX
iegeiiy valid and has been properly notified.

/ 19. l^e notice that in terms of the interim ;

order dt.21.1.1974, the running allowance counting

purposes should be limited to

the existing qu^ntum^on the prevailingjpercenl^c.

of pay is tbe in the Authorised scales of pay.

1L.—



The expression "AuthorisedyScales of ^ay"

in Which the word "Authorised® is used with

capital letters at the beginnihg, can only be

taken to mean the specific scales of pay, as

contained in the Railway Establishment Code

or in the Railway Establishment Manual. The
-. ,-y ^ ,

^ ' pa^byis ions contained in the Indian Railway

Establishment Manual - Second Edition, relevant

for the period in <juestion, indicate the
... a V

Authoriiei Scales of Pay for various categories,

: - Were nothing but the old scales prior to

.-M ' .. ' •

v>i>loi973 and these have been adopted by the

respondents in their working sheet# cited supra.

therefore, the new pay scales introduced after

/

1.1.1973 could not be taken as the Authorised

Pay Scales for the purpose of the order dt.21.1.1974,

in the absence of formal amendment to the relevant

provisions. Ife therefore hold that the argument

of the applicants is based on a misinterpretation

of the order dt.21.1.1974i as pointed out by the
I Uv,'



Q

/23/

respondents.

2®. In the result, the applications fail

and it is dismissed with no order as to costs.

j.

( R.VENKATCSAN )
AiDMINlSTRATIVE MEMBER

(RAM pal"SINGH)
yiCE CmiRMAN

^^-10-1991
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