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(Judgement of the Bench delivered by Hon'ble Mr. I.K.
Rasgotra, Member(A))

Shri dékal Chand, Train Examiner (TXR), Northern

.Railway has-:filed this appliéation under' Section 19
of the Administrafive Tribunals Aét, 1985 against
order No.722/EP/Train " Examinder/83(Senhiority) dated

régarding '
7.9.1987/  the seniority of the Train Examiners without
giving him placement, although he has been working
as TXR continﬁously since, 1977.
2. | The a5plicaﬁt waé promoted to officiate on
adhoc basis as TXR in the scale of R6.425-700 w.e.f.
15.10.1977. The post of TXR is a selection post and
is filled in accordance with ‘the instructions 1laid
down in Railwéy Béard's letter NoZE(NG)I/72—PMI/227
dated 31.10ni972. Further in accordénce with the
~extant insfruptions where selections cannot be finalised

for -any reasSon the adhoc promotees are required to

be put through the selection at the earliest opportunity



in accordance with the Railway Board's letter dated

4.11;%970 refer}ed to in péragraph 6.10 of the OA.

The applicant Ehas Aalso referred to a few other

instructions$ of Fthe Railway Board, which provide' that:

i) " Adhoc pfomotions ' should not be made to fill
up Clasé—IiI 'posts against direct recruitmentﬂ
quota (letter No.E(NG)I1/81/CFP/1 dated 12.3.1981);
and J

ii). that a%hoc‘ promotions should be avoided as

far as spossibié and that where they have bee
made fﬁey should not be allowed to 1last for
longer ‘ periods = (letter No.E(NG)I/85-PM--5-3

dated 28.7.1985.

The »applicant has also quoted Railway ‘Board's
circular of 1966 which 1ayé down that a Railway servant
who has officiated in the higher grade for more thapn
i8 months canﬁot‘be reverted without holding disciplinary
proceedings. The applicant claims that despite the
above instructions issued/ by the Railway anrd the
respondents ordered his reversion to the pdét of Skilled

Fitter after he had worked for about three years as
TXR. Consequently the applicant filed a Suit No.161/80
in the Court'of.Munsif Roorkee. The Suit was, however,
dismissed. 'An:—appeal was 'filed against the dismissal
of the Suif which Waé allowed by the Civil Judge,
Roorkee on 16.7.1985 with the order fgat the applicant
should not be reverted' without initiating disciplinary
proceedings fagainst him. Consequeht to the order
of the Civil Judge passed on 16.7.1985 the applicant
has continuéd as TXR -although he has not yet been
: ;

regularised | nor his name has Dbeen included in the

seniority list of TXR. oo o LZA
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The appliéant's. case 1s based on continued
officiation ané- non provision' of an opportunity to
him for appearing_ in the selection within_ six months

from'the,date of officiation. He has also placed reliance -

in the case of Narender Chadha Vs.UOL AIR 1986 SC 638 decided.by

the Hon'ble Supréme Court. He also believes that
he cannot be reverted after he had completed 18 months

service as TXR bn adhoc basis..

3. - The respondents in  their wfitten statement
|

have submittedfthat the applicant was locally promoted
! ' . h

‘as TXR on adhoc basis in the grade of Rs.425-700 w.e.f.

16.10.1977 subject to passing'the prescribed selection.

The - appointment of the applicant was purely temporary

~and on adhoc bisis. "The selection for filling wup

the post of TXRs was arranged in the year 1987, but

the wapplicant did not appear in the said test. The

candidates selected in 1987 will ha&e to .undergo a

training and after .they are declared, successful. on
completion of trgining they will bé posfed on regular
basis. ‘Since the applicant did 'not appear 1in the
selection test in 1987, hé will be reverted in.accordance

with the rules. The respondents have further admittéd'

- that on the availébility of a trained TXR, the applicant

was reverted to his Ssubstantive post as Fitter but
in view of the court case he was repromoted on qccurrence
of vacancy in the TXR cadre vide letter No.847E/224/TXR/
80/Part III upgradation dated 24.1.1981. The respondents
have pleadedfthat the‘pqst of TXR is-a.selection post
to be filledl by positive act of selection. - Further
TXR 1is a éagety éategory and  the selected.‘candidates
have to underéo cémpulsory tfaining from PSTS/CB Lucknow.
The respondeﬁts have furtﬁer pointed out that the
applicant was called to attend the selection in the
year 1979 but he failed to qualify in the said sélection.
It is, therefore, averred that the applicant was given

a. chance to ,qualify in the selection . = - in 1979
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at the eérliest posnible opportunity.. Later in 1987
selection, he himself chose not to appear. In the
forner case he failed to qualify, while in the latter
case he failed to appear in the selection. The long
continuation of the appliéant on the poét 6f TXR is

not on account of administrative reasons but on accounf
of stay grante% by tne court. '

4, Shri B.S§. Mainee,'the‘learned counsel for the

applicant 01ted the case of Shri OM Pal Sing Vs UOI

OA No.1125/89 de01ded on September 4, 1990 by the
Principal Bench of the Tribunal to garner support

for his case. The applicant in the said case was

a Material Checking Clerk and was aggrieved by the

fact that his.sérvices had not been regularised althogh
he had been working continuously on adhoc basis w.e.f.
20.5.1977. The case of Materlal.Checklng Clerk, however
is qualitatively different from thé case of &XRS.
Former is clerical category while the latter is a
safety category. Again the former category, even

in ClassIV was handling some clérical duties,‘wnile

the latter category is a safety category requiring
specialised skills. Again in the case of Material
Checking Clerks, the administration has in a‘number

of cases exemp{ed tnem fnom passing the selection
téstvand allowed then to be regulanised merely on

the basis of iong continuous officiation,‘keeping

in Viéw, amoné other things, the natnrelof the job

and the fact ﬁhat some element in their duty could

.be identified as of clerical nature. In the case of

TXRs such cir?umstances do not obtain. The judgement
|

(supra) therefore is of no help to the applicant.
‘ ,

-5. We havé heard the learned counsel of both the

parties. We are of the view that the applicant had
worked only for a period of three years as TXR on



adhoc basis'and after trained TXR became.avaiiable, he
was reverted t#‘the post of Fitter{ - He was repromoted
later apparentfp under the orders issued by the Civil
Codrt at Roorkee Narender Chadha's case (supra)
stated in the appllcatlon is completely out of place in
the facts of the bresent case.

. Thus beyond a period of three to four years the
applicant has jcontinued to ’officiate- as TXR Rs.425=700
only on the baéis of the stay orderxgranted by the Civii
Court. The period of officiation under the 1nter1m
.orders of the Court cannot confer any legal rlght on him -
 for contlnulng in that post ‘The case of Narender.
Chadha's is neither of any help to the appllcant nor are
the facts of that case in any way.comparable to the case.
of the ..applicant before wus.' The applicant had been
provided two“olp‘po‘rtunities in 1979 and again in 1987 to
‘qualify in the selection " test. ‘Had he qualified in
either_of the;test; he would have,become eligible for
speolallsed tralnlng for the post of TXR. While in the
publlc 1nterest 1t.may be necessary some time to tide
over.certain f exigencies to make adhoc promotlon ‘by>
allow1ngtto contlnue unquallfled staff on adhoc basis in
a higher grade post, which comes wunder the eafety
category, is to say the 1east9most undesirable. Such
'continuation:of.unqualified staff on long term basis can
jeopardise the:public safety.

- We, therefore, hold that the applicant has no
right to cOntipue to officiate on adhoc basis as TXR and
consequently we are not persdaded to provide\him any of
the reliefs viz.' |
i. " To ass1gn pProper seniority to the applicant as TXR

from the date he was promoted on purely adhoc

basis.

ii. To regularise him as Train Examiner, . )x_
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The appiication, therefore, fails and is dismTssed
without any oAders as to.the costs. |

Before - pafting with the .case we will however
suggest that in accordance with the Full Bench Judgement
in the case of Jetha Nand and Others Vs. UOI in T.844/86
dated 5.5.198é7 liﬁe-respondents may give the applicant
another opportunity within the next six months to enable
him to qualify in the se&ection test for TXR and in case

he qualifies| and completes the requisite training

successfully, | he may be appointed as TXR giving him the

benefit of pagt service rendered by him as TXR on adhoc

pasis. Theré will also be no bar on reverting him from

the post of TXR in case a selected and trained hand 1is

available for posting vice him.
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