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PRINCIPAL BENCH

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DEIHI
1) oA 1167/89 ‘ o Dabg‘of decision 9.7-9/
Gopi Nath Mukherjee & Ors., s«++e.Applicants,
- Vs, . . .

Union of India & Ors. : o +»«.Respondents.

j)/ OA 530/88 . .o

N ) ' :
N KJ.P. Girish _ evoe ._Applicant.
Vs. |

Director of Apprenticeship Training

DGET Ministry of Labour, Govt. of India

Ministry of labour, S.S. Bhavan, . ,
New Delhi. ee o .Respondent'o"

iii) QA 1901/88

<

Sidharath Kumar & Ors, «++JApplicants.
Vs.
Union of India _eese.Respondents,

iv) QA 373/88

JeRe Choudhry & others - vese .Ap'plicants .
) Vs. |
Union of India & others ' . eve .Re"sﬂpondeni':s. |

. CORAMs  HON'BIE MR..B.S. SEKHON, VICE CHAIRMAN,.
x - HON'BLE MR. I.K. RASGOTRA, MEMBER (a).

For the Applicants = Mr. D.D. Chaufla, and Mr,
. - R,L. Sethi, Advocates.,

For the Respondents -~ Mr, P.P, Khurana, Advocatg‘e.

B.S. SEKHON:

As questions of law and facts arising for

i

adjudication in the captioned Applications are

substantially the same, these Applications are being

e disposed of by a common judgment.
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»! Phé Eaets hbcessary to be noticed for

: B e x.:adjudi;atdoé;of‘these Applications lie within a short
. ' compass, All the Applicants were holding the post of
v ~ﬁﬂﬁ’vjw}“~ j :- WiAEgistant Training Officers (for short the ATOs) in -
w et o oo the sGale of Rs. §50-960:under the Director General
gﬁj.*jﬁf ~:H$Empioyment‘&nd“mrafning (for brevity sake called the
oy e “UPGETY, at the “Eime "GE. ‘decision of the Govt. of India
ﬁff if:,?fif%iﬁi;v;iiiQééﬁéélin the matter of upgradation of the post of
I ATOs. The aforesaid decision was taken vide order
o No,.DGET-A 11014/3/36;TA-II Gated 10.12.1987
e fenERs (copy Apnexure-B in Og 1167/89) This decision was
reog wrlt Jafpacy oo doarlt vd geo FEAD Ay Re

taken pursuant to the Iecommendations of the Fourth

AtV i Al ST S S s it S

o , Central Pay Ccmmission (for short the ‘Conmission')
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The Ccmmission had reco;mnended that the post of

5 aldsallois: Pommy et L LESWYE s
' ATOs be megged with the posts of Training Officers
nointLdinancarm D Faly Foonid ns SDNSIIogR:E
| (hereinéfter‘ealled 'Tos'lwand given a pay scale f
of- Rs. 2000-3500.As is borne out from para 2 of
W .'1.7‘; c:' SO ..,l‘i'_,;.',".:‘:‘ﬂ.-a ' ;._.w\. . RS }' R

AnnexureeQ President of India accorded sanction to
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the upgradation of 136 posts of ATOs to those of TOs
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GRs.‘2000-3500) W, f.fl 1,1986 in the D.G.E.T.
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) Headquarter offices 2nd, thg various field offices/

'1--<

. e inatitutes under the Training Directorate of the DGET,
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. ;t was’further recited in this order that consequent

,:, l-i ? 3-‘.‘“ ,.s.‘ s Lo "‘ﬁ ‘ el 7 { u a, t’“’? .} .....
) l%, ; ugon the_above upgradation, 136 posts of ATOs stand
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abolished. Vide order 3‘10. DGET.A-31014/1/87-TA¢-I

. : o F d
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dated 12. ”88 (Annexure-c in OA 1167/89) Applicants'

T were promoted on regular basis as T.0s, They were
s posted at the places shown against their names with

effect from the date they assume charge of the post
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in the pay scale of Rs. 2000-3500. Their promotions
were made subject to the following conditionss
i) They will be on probotation for 2 years.

The period of probation will be reckoned
- from the date they join as T©s.

11) The promotion carries with it the liability

to serve in any part of the country,
i11) - If they do not join duty at the new place
of their posting within 20 days from the

date .of issue of these orders their promotion

order will be treated as withdrawn and the
next person on the approved panel will be
promoted,

Applicants feel aggrieved by the aforesaid order.,

" As per the case set up by the Applicants, the post

of T.0 was filled up 1oox by promotion from the

) cadre of ATOs. As set out in para 10.323 (Ann. A/1
in a 1167/89) the recruit.nent cualifications and

qe:&:erience as alrso~ the duties and responsibilities

“of ATOs and TOs were more or less the same, It was
?“'o"ﬁ this b'ia”sis th'at Eﬁe"Ca‘ninisS’ion recommended that
“the post of ATOs and TOs may be merged and given

i the scale of Rs. 2000-3500 and suitably redesignated,

"not vant €6 be *rans

Tt is pleaded By the "A;'pp‘lic'ah& that prior to the

“m8tgér of" the two posts and/or its upgradation, the
‘ATO's" job were non-transferable and an ATO who did

. ;could: -
Sfei rred refuse promotion to the

o p'ost‘bf T.0.’and the promotion as such could not

be forced upon an unwilling employee. Applicants
 have pleaded that though the posts were upgraded

they were offered lower pay scale of Rs. 2000-3200
which was di‘acrimin“aﬁbry. . They would have enjoyed

cecccd/
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the said scale on. the: implementation of the
recomnendation. of. the Fourth, Pay Commission even

a
.as ATOs. -Saying that the promotion is/misnomer and
.a falacy, -Applicants have averred that promotion can

never be from-one post to another which are same in

- . rank, Applicants-have added that the impugned order
--.1s ;also prejudicial to'them as-they will be susceptible
- 'to transfer andthat the order is totally bag, illegal

. and void abinitio, With +the aforesaid averments,

Applicants ‘have -prayed that the office Order No. 16

- of 1988 dated 12.4.88 be declared invalid and/or I

and -
struck down and/or euashed - Respondents be commanded

Y g

‘ to withdraw, rescind,” cancel and/or recall the

aforesaid order as also Memo. ©f.even dated April 21, 1%83'

(Annexure-D ih& 11377'89) ”'i*’s‘éi:éa by the Director,

- Advance’ Training Institnte, Dasnagar, Howrah,

& gt Applicant . Sh-, K.P. Girish in O.A. 530/88,
‘has inpugned office onder dated 12.2.1988 (Annexure-I
in hie 0\) ly virtue of the aforesaid order, the
"applicant was reverted to the post of ATC from the

post of TO on tbe expiry of his adhoc promotion to

the said post. | According to the applicant order of
his r.eversion is not sustainable as the same is to

non existent post. He has been singled out for harsh

ytreatmem: by reducing him in rank even though he had

earned two increments and was also due to cross

the Efficiency Bar for which the D.P.C. could have

been convened but was not convened.
4. Applicants - Sh, J.R. Choudhary & Ors., in
OA 373/88 have impugned the order dated 10.12,1987,

vosseBi
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interalia, oh- the grounds that ATOs, Store Officer,
Group" Instructor, Maintenance Mechanic/Millwright,
Surveyor’ &nd ' Senior Technical Assistants had formmed
one cadre’ having common Recruitment Rules, the same
scale of ‘pay, ‘the posts wére - interchangeable, having
-common seniority and forming céfmon feeder cadre

for pramotion to the post of TO, all the posts in the
common cadre prior to the Third Pay Commission had
common ‘scale of ‘pay of Rs. 350-700, the Third Pay
Commission on the advice of DGET recommended the

- common scaleof Rs. 650-960 andthat the Fourth Pay
Commission wére misled and misguided by the Ministry
of Labour who recammended only the merger of the
post of ATOs and TOs. It is pleaded by the
applicants in this OA that all the aforesaid officers
shogld haye. the scale of pay.as TOs according to

the principle of 'Equal pay for equal work' and that
the Hinistry of Labour s recommendations and act

is in clear violation of the afomsaid principle,
With these avennents, Applicants in this OA have
prayed for a direction to Respondents Nog. 1 and 2
to rescind the afozesaid order Annexure-l and to
issue anotre r order conveying the sanction of the
President of India to the npgradation of all the
posts of A’I‘Os, Store Officer, Group Instructor,
Haintenance Hechanic/Millwright Surveyor and Senior
Technical Assistant in and under the DGET to those
of Training Officer scale Rs. 2000-3500 w.e.f,

1.1.1986,
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S5e¢ . . _Applicants - Sh. Sidharath Kumar and others

.+in OA 1901/88, have claimed the same relief as has
. been prayed for by Applicants.in O.A. 1167/89.
+6e .- .. ; Respondents have resisted the Applications,

- ., . :c-interalia, on the ground that the prior. to the

i.meﬂrger“ro;f-;thenpOSts of ATCE . and TOs, the ATOs were

.-not transferable-but subsequent tothe merger,

-~ incumbents. who were promoted as TOs are liable

“to"beé posted and'transferred all over India. Since

. “thé. post :of TO: is-gazetted Group-B post, the transfer

-

- of TOg:were made according to the administrative

-requiréments.. The Commission recammended only the

=" mérger of the:posts of ‘ATOs&nd TOs, the incumbents

: ~hoéldingthe posts=of ATOs canfiot claim the upgraded

-

scale-of Rs, 2000-3500;*:The-post of TOs have to be

filled up as per the récruitment rules by promotion

.. -6ut of-the .eligible candidates in the combined
io, cadre Of ATOs/STA/Surveyor ‘etc, It has been further
s-pleaded that because -ofthe administrative reasons,
txoitywas specified in-the order that the existing ,

- ATOs will continue to draw their pay against the
:post of TOs till-the regular promotions are ordered.

..~ and that.the officers included in the impugned office

ing
order were draw/ scale of Rs. 2000-3200 and hence

~. they were promoted to the post of TCs in the scale

3§

--0f Rs,, 2000-3500,, Prior to the filing of the

- -Application, applicants had@ also made r'epresentations

in vain to the DGET, It is: further pleaded by the

Respondents that. the mere upgradation of the post of

......7/
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ATO to that of TO does not entitle the ATOs
to be promoted autOmatically.
7. " °  The claim of the Aﬁplicants in
Oh  373/88 has also been resisted by the Respondents.
The salient qun&soh which this OA has been
‘contested’ is that'the duties and responsibilities
1 of ATOs ‘alone have beén coénsidered naﬁgging
‘with those of Training Officers which/resulted in
upgradation of-posts: of ATOs to the post of TOs,
The upgraded posts-are to be filled up in accordance
‘with the existing Recruitment Rules according to
‘whichthe feeder cadre 1s-APO/STA/GI/Store Keeper/
- Maintenance Millwright.eteci :Saying that the
- o: upgraded: posts will ‘be ‘filled according to the
I sRecruitment.Rules; Respondents have pleaded that
> 2-the-principle of-'Equal pa¥ for egual work' has
in Fzonob-been;violated and that . the relief claimed
‘-cannot-be granted. .
847 1" We have héa#dithe ‘arguments addressed
{ v /i by:the learned eounsel for :the parties and have
7+inlalso given~our edrnegt consideration to the
;1’pleadings ‘and documents on record.
- 1i9e " .7 It 'would@'be .appropriate as well as
“~expedient to '‘deal-with Of 373/88 . filed by
Sh, J.R. Choﬁdbiry & others at the wvery outset."
The main-plea raised by these applicants is that
as ‘they are members of the feeder post alongwith
ATOs "arid ‘are alsc entitled to be promoted to the
post ofTOs, their post should algo have been
upgraded to the post of TOg and that the Labour
Ministry have misled the  ° ~ . Commission

....-8/‘,
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by recommending upgradation in the case of ATOs,

In support of their case Applicants also pressed
into service the maintenance og/i:ﬁonty list

{n respect of ATOs. So far the question of

making reconuqendationsfor merging two sets of posts
is concerned, the same lies within the policy domain
of the Administrative Ministry concerned. This
would be so even if there are different posts in

a feede:/ﬁost and promotion is made to superior

post which is the post of TO in the instant case.

Tt is not within the province of the Tribunal to *

sit in judgment over the decision of the administrative

 authorities in this behalf,unless of course, Applicant

can establish a case of violation of fundamental
rights or of any other justiceable righ£ vested
in them. The Ministry of Labour have in their
wisdqn recommended merger of the posts of ATOs
vith those of '-l‘Os. We have not been shown as to

how their recommendations or the decision taken

py the Govt. vide order dated 10.12.87 (Ann.-I in

this case) 1nfracts any fundamental right vested

applicants.
in the / - . The other plea raised by the

~ Applicants is that there has been violation of

principle of 'Equal pay for equal work®, |We are

the
unimpressed with this plea either in that/applicants

have failed to establish that they are performing

similar duties and work as is being performed by
the ATOs, This OM, is, therefore, held to be '

bereft of merit.

oooooog/



10, Turning to 0A No 1167/89 Appllcants Counsel and
el '-ﬁthe Applicants Wwho appesrted in persaon, were at
’?’fbains te“%fress“thet‘%HEV&ﬁpHéned orders Annexure;C

. e ?“'i”*xgﬁ’d? %ﬁﬁifﬁﬁiEEEffe%'Uhiﬁﬁ”%lsﬁfseek to transfer them
i ~ SRR %%zuﬁgradfdggéhe“EBE&HEFTATUs to those of TOs

’“eugseﬁue#¥*fﬁTﬁi4€BB“afe~Uﬁsdstainable. It was also

= o f%uggaféﬁ%%dwgﬁaﬁg%élgw§g:gﬁé'Aﬁplicants that the pay
e .&seaiéhsgﬁd%ﬁﬁ%%ﬁhfnﬁfﬁ§7ﬁfésidential Order dated
O Ly g 7 (Bniexiite-) &' R$.2000-3500 and that “there
B Y Ghhdot e TEOMGEL o FrofeHs Same post to the same
';:%ar e ”;j’post '3ﬂnnexuré-C *in“ithis BA” and the following portion
;)i}v S in the ordetiuated 75tHVDesember, 1987 A-1 and note
meislniers e Y e endozséhenﬁ ‘BFEne? oféer dated 10th December,
TSR LT A mwTeor Uy L 1’9%3’?*’"Ann°e*xurfe" E-9XiA7 DAY 9[3'1/1988 were assailed on
S R It LA “grouid SBFCIAFE AR E1RT Y Fidhe principle of "Equal
F IR Loy *m“bgy“ﬁﬁp.éq&al’dﬁfkﬂ“ HT’he €xisting ATOs will continue,
Denm .o T drav fidtr: present péj against the upgraded post'
&R T . 2 D MapTedn Bnboeimoccon pmofes s
e e The«learned counsel for the.respondents countered
h if';‘hi“  o by statlné thafiuhe Lromotlonjls to be made
| AJ‘\ 2 i;i ’ ‘accordlngvgdﬂgne eééfuiEEQnt Rules which are
LA ey UTLTE N Zepvin oyetre o ARt ek oL

% ’ statutory in character and have been made by the

L P «/,, o * e g
I TP e 1 T SR Lo
- l@ Pr851dent in exerCLse of the pouers ConFerred by

7 s
DA PSS B

the prov1so £d Artlcle 309 oF the Constltutlon.

ii}a.”-wvh -fﬂﬂIt uasufurtherrsuenlixshuby the learned counsel %or
o ML:_fn e Lin;he-respendents that the'upgradatlon of the Dost
:xﬁﬂ(; o 7?m;;es not mean that uhe premotlen of the 1numbents
CEE e ?uﬁﬁoffthe postlef ATOs uould be sutomatic and that]the
o S Promotlon had been granted fram the post of ATUS
s ; For Uthh scale ‘was Rs 2000=3200 to the post of TOs

ceee10/~
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.'.,;ég‘ng.ln the scale nf stzoou 3500.f Taking up the 1ast

.ﬁg,.l;gff}subm1551on Farst,,it may. be statsd that the same is

R }fﬁu'§T§ ;clearly Hdevoid nf substanqe n_asmuch as u1th effect from

'ﬂy THGY"3~‘1 1 oB6,. 1§6 pcsts of ATDs had been upgraded to those of

TDs in the scala oF RSMZUDU 3500 and all the 136. posts

Z\‘ .

.1 :-.8tood: abollshed wee ofe e 1o 86._ The aForesald subm1351on e

v

SR R put Foruard an. behalf oF the RBSpondents, is thus, held

e 3y wlen By tombe;unsusta;nable, Ue Flnd merit 1n the subm1831on of
R0 havsn oo the: applicants that the 1mpugned order is lacunlc 1nasmuch

e i uwﬁgifagklt seeks to promota the appllcants tn the same post.

wﬂﬁggfﬂ‘The plea of the respondents hat the promotlon to ‘the post

Hqgﬁguﬁﬁfig_i uf TOS 18 tm be regulatéd 1q}accardance wlth the Recru1tment

\ -

| h@ggg,iﬁg ”ﬁ' Rules cannot be sa&d tn be altogether dev01d of merlt but

{5';ﬁmﬁﬁfﬂﬁ; the Fact remalns_that there uas no post oFATDs in"-ééf;

DRLRLS masan .wﬂ s 86'”1” Vle” DF the prESldentlal
E .../”,_., an I A Wl ) e

Toleseioys 80 Urder datedi10w12.87 aballshing'136‘posts of ATUs,

‘ﬁby th81r_plea that the

s ;:'1$?to be made on the b831s'f
s seeks:tg glve promotlon A
1

: subm1591on 1h .
: R

g Qh_v:aﬁﬁajf«g this behalf.standsafortlfled by themdlctaﬂof the Supqeme

2 WiR 1989 sc~1215”
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_ In v1eu pf the sferesaid reason, the expreseion: ,
'the existlng ATDS uill continue to drau their present :
- pay agalnst ths upgraded post‘ occurrlng 'in the order
dated 1Dth December, 1987 Annexure A-1 ‘and the note in the

L'endbrsement oF the order dated nLth December, 1987 q&

:ﬁiTQS: The grlevance af Shri K P.Girlsh-Appllcant "
iR DA 530/88 is’ perfectly jUStlFin.ﬁ As -rightly pleaded by
h1m, he could not “be reverted ‘t'g “the “post which uas not

in exlstence pn the date, the “impugnéd” ‘6rder dated 12.2.88

F”'uas,madeCf“The posts‘eF“ATUS;had ‘been” abollshed right from

' M”ﬁfil19@6{7Tfhisiﬁﬁt51§biﬁthd§,'merlts acceptance.;

12. In the premises, oA 373/88 titled J.R, Chaudhary
& Dthers Us. Unlon bf Indla ‘g pthers® is-hereby reJected.

Drder Np DGET-26/176/87 WoT dated 12 2888 (Annexure 1)

7 ih D, A sau/ss- Ufflbe order N 16" af’ 1988 dated 12 4, ss

Annexure-C iR UA 1167/89 arTe hereby qusshed.i The expre831onx

~~"'the ex1sting AT&S uill contlnue to drau thelr present pay

'rﬂ'agéinst the uDQraded pdst’ in the’ prder dated 1@n12687 Q%

Annexure AéB and 51milar exprés31on ‘in the note 1n the

:":endorsement bf tHe order dated 10“12 87 ‘in. Annexbre A2 in

e DA 1901 of 1988’18 hereby struck o ReSppndents are":“'

hereby Ui rEet Sto make Tresh orders rﬁﬂaccordance u1th law |

“in: respect 0f”thedapp11cants in UASJ1167/89 and 1981/88 fv'w

ulthln a period pFFS months from the ‘deite of receipt th'

e CopY 6f thls Judgement.m*we may 3150 add that "Othlng

o

cpntalnedlln :svjudgement shpuld be teken to preclpde the

E ’reSpondents From transferring such pF ‘the- applicantd as are

ted"as-TGs aster the.erders EERT made, in aqcprdance

?errhilaUsr?Thekﬁﬂsistend dlSppsed of in the above terms,

g o
(1 K HAS -¢ “Ze 5 SEKHnE)
| VICE CHAIRMAN

MEMBER %sz ,/7/9/




