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1) Ok 1167/89 Date of decision

Gcpi Ifeth Mukherjee &Ors, Applicants,
Vs.

Union of India & Ors. .....Respondents.

OA 530/88

K.P, Girish ....Applicant.

Vs.

Director of Apprenticeship Training
DGET Ministry of Labour, Govt. of India
Ministry of Labour, S.S. Bhavan,
Ifew Delhi. .... .Respondenti

iii) OA 1901/88

Sidharath Kumar & Ors. ....Applicants.

Vs.

Union of India Respondents.

iv) OA 373/88

J-R. Choudhry & others .....Applicants.

Vs.

Union of India & others ....Respondents.

CORAMj IK)N*BI£ BR-.B.SV SglKHON, V3CE CHAIRMAN,.
HON'BLE MR. I.K. RASGCa?RA, MEMBER (a) .

For the Applicants - Mr. D.D. Chaufla, and Mr.
R.L. Sethi, Advocates.

For the Respondents — Mr. P.P. Khurana, Advocate,

B.S. SEKHONt

As questions of law and facts arising for

adjudication in the captioned Applications are

substantially the same, these Applications are being

disposed of by a coninon Judgment.
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r;o; '-Th^ fitets ^cessary to be noticed for
t;. •• i. - •.•:ac':-V ^;;' rr.'s i"r

adjudication of these Applications lie within a short
;J".; •; 7• :H:-y -ric-is ^

compass. All the Applicants were holding the post of
j .ii/iT :v - c.\. i: "iC '̂-O':: :• od'^' •: t..J;

y Ag^istantvTjp^ (for short the ATOs) in -

-t,- ^5^5 ^.50-9^QUndcIT the Director General

n.ri i: f .t ..i!JKnpioynient Snid 'Training (for brevity sake called the
v.^"'the /;decisi^ of the Govt. of India

;-3dl' ?•"•."-> ^rv~ac^•it p.: c:j..-v^>?7 J' ''iyw :V I:;'."''2
, .. , ^ taken in the suatter: of upgradation of the post of

9d iixw 'T'.. .jo,:./-;- ^

ATOs. The aforesatid decision was taken vide order

EJo. pGET.A.11014/3/86-TA-I|, dated 10.12.1987

(copy Annexure-B in 1167/89), This decision ^s
•vsoc ^'•KiJ' 'Vd qr/. •Suj "Zsq kr->

taken pursuant to the rec^pmendations of the Fourth
riiC'JX' aoi .v •>vjv:>^G 'vd y;: c-s'-ltt '•'•• to

^ Central I^y Commission (for short the 'Conmission*),
^fsr:A) £"€..0i; .^tisq Hi! aA • fi'ifests

The Ccanmission had recjanmer^ed that the post of

ATOs be Eaerged with the posts of Training Officers
' £::dLZuO--:^-:\ ;rat^-/b i^dc;- o^Xa &s

(hereinafter called ..'Tps*-).rand. given a pay scale

of Rs. 2000^3500. As, is^bojnie out from para 2 of

Annexure-B President,; of India sanction to
niV'̂ L)} Of:r, :.?0 'tBei •?••' •'• -.v^. i/- .:,C q .

to those of TOs

a.:,:. ,:t D.G.B.T.

fits o-w O'&l C, i,r,< lfe/5Sf''?i°9;5i>^'=torate of tee DGET.
Oi that consequent

... . , .polished. Vide order„DG^^

?^a.- '^PPUcants
„ . ,. . yere promoted on regular basis, as T.Os, Thev wei^

r.^theirnames with
effect from the date they assume charge of the post
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In the pay scale of Rs. 2000-3500. Their ^r^^otions
^re made subject to the following conditionsi-

i) They will be on probotation for 2 years.
The period of probation will be reckoned
from the date they Join as TOts.

ii) The prcmotion carries with it the liability
to serve in any part cf the country.

iii) If they do not Join duty at the new place
of their posting vithin 20 days from the
date of issue of these orders their promotion
oJ^der will be treated as withdrawn and the
next person on the approved panel will be j
promoted.

Applicants feel aggrieved by the aforesaid order.

As per the case set up by the Applicants, the post

of T.o was filled up 100% by prcanotion from the

cadie of ATOs. As set out in para 10.323 (Ann. A/i

in OA 1167/89), the recruitment qualifications and
•irrxT :fo .o"i: . -

esqperience as also the duties and responsibilities

6f ATOs and TOs were more or less the same. It was

"on this basis that the Cc^ission recomnended that

the pOst bf ATOs and may be merged and given

the scale^of Rs. 2000-3$00 and suitably redesignated.

It is pleaded ^»y the Applicants that prior to the

' -iietger of the two posts and/or its upgradation, the

' ' ^ Job were non-transferable and an ATO who did
! - - -> r ---i S r-' Could

not want to be transferred refuse promotion to the

' post of T.O. ""and the prcxnotion as such could not

forced \j^c« an unwilling employee. Applicants

have pleaded that though the posts were upgraded

they were offered lower pay scale of Rs. 2000-3200

which was discriminatory. They would have enjoyed

.4/
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.. said scalo pn. thfS; Implei^ntatlon of ttie

- v ^ :i, . recoBriea<tel;lon-of it^® fovir^feHPay Coiwnlssion even
vas ATOg, Saying that ttw promotion i^jaisnonier and

Applicants have averred that proinotion can

,:j . ^igyer be^ frcati one post to another which are same in

^ . , i ' rajilc. Applicants have added that the impugned order

->,,s v - - ..is also prejudicial to theas as they will be susceptible

fV jT T /to trai^fer and that the order is totally bad, illegal
and void abinitio. With the aforesaid averments.

Applicants have prayed that the office Order No. 16

r. of 1988 dated 12.4,88, be declajred invalid an<Vor
and -

eri ' r.; Struck down and/or. quashe^ Respondents be ccnraanded

4;b withdraw, rescind,' Cancel an<Vor recall the

aforesaid order W also Iteaibv of .even dated April 21, 1988,

(Annexure-i> in ^ ii^7^9) is*^ed by the Director,ry-f > ?• '-• .-1,.

. r^ ' r e >:>v/ - " Advaixje Training Howrah.

.r:-^ '-.'-5 '^'v V

Orv

.A
r.,^-

3. Applicant - Sh. K.?. Girish in O.A. 530/88,

has Impugned office order dated 12.2.1988 (Annexure-I

in his OA), By virtue of the aforesaid order, the

applicant was reverted to the post of ATC from the

post of TO on the eacpiry of his adhoc promotion to

the said post. According to the applicant order of

his reversion is not sustainable as the same is to

non existent post. He has been singled out for harsh

treatment by reducing him in rank even though he had

earned two increments and was also due to cross

the Efficiency lar for which the D.P,C, could have

been convened but was not convened,

4, Applicants - Sh. J-R. Choudhary & Ors. in

373/88 have ia^ugned the order dated 10.12.1987,

.5/
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Interalla, oh- the grounds that ATQs, Store Officer,

Gro^ Instructor, Halntenance Mechanic/Millwright,

Surveyor And Senior Technical Assistants had formed

one cadre having conwbn Recruitment Rules, the same

scale of pay, the posts were Interchangeable,having

ccmnon seniority and forwfng cdthnon feeder cadre

for promotion to th6 post of TO, all the posts in the

canraon cadre prior to the Third P&y Conmission had

ccjomon scale of i>ay of Rs. 350-700, the Third Pay

Conraission on the advice of DGET reconvnended the

conwon scale of Rs. 650-960 andtkiat the Fourth Pay

Gonniission %#6re misled and misguided by the Ministry

of lebour who reccmoended only the merger of the

post of and TOs. It is pleaded by the

a^liqants fil 0^ that all the aforesaid officers

shculd I^he scale of pay as TOs according to

the pri;^iple of 'Equal pay for equal work* and that

the Ministry of Labour's feeomnendations and act

is in clear violation of the aforesaid principle.

With these averments. Applicants in this Ck have

prayed for a diirection to Respondents Nog. 1 and 2

i:o rescind the aforesaid order Annexure^l and to

issue anothe r order conveying the sanction of the

President of India to the upgradation of all the

posts of ATOs, Store Officer, Group Instructor,

Maintenance Mechanic/Millwright, Surveyor and Senior

Technical Assistant in and under the DGET to those

of Training Officer scale Rs. 2000-3500 w.e.f.

1.1.1986.

.r. T " 6/
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. 5, . . Applicants - Sh. Sidharath Kxnnar and others

, 3 ,, . >in CA 1901/88, have claimed t^he same relief as has

. . en,praj^d for t>y Applicants in 0«A. 1167/89# ^

Kv- ;uS ""? cifi* ; i Respondents have resisted the Applications#

r;.::-n.ui .i;.i^:rinteralia* on l^he, ground .that the prior to the

f'i D-rl-merger of ithe pbsts of: ATC6 . and TOs, the ATOs were

); i's ^ ,^,not transferable but sul?se^ucnt tothe merger,

>0 - ' 1.:. . .a r-sl inqumbfuts who were promoted as TOs are liable

oi- rt; >1 s ? , tt) b« posted and transferred all over India. Since

; ^ - a :'the post of TO: is gazetted Gtoup-B post, the transfer
V.

6f TGs?w«j^ wade flbccording to the administrative

',.1- ;?:t 9ar,r' ::v The eaamission recatmended only the

' ?:;dc; . ac'i - i s . merger of l^he ^l^ts^b the incumbents

:f;a ' i'.TovM' holding t̂he posts^6f ATOis:5carwiot claim the upgraded

vi - 1.3:,.£; scale of Rs. 2000-35Q0.-^^Th6 'post of TOs have to be

filled up as per thfe r^cttiltment rules by pronotion

•j3'a vs' -'rL 5 ;r^;cCandidates in the combined

hTv % cfiidre df AT0s/STA/S\irvey0r etc. It has been further

ui.T c:i ;;c.: rt?rF^teaded th«^t because ofthe administrative reasons,

iwas specified in the order that the existing j

-•I:3 Z: 3 ' iATQs will continue:to draw their pay against the

rd oaf -post of TOj, till the regular prcmotions are ordered.

T- «Ad that the off icers included in the impugned office

scalte of Rsi;:2000-3200 and hence

/ ^<v r >-they were promoted to the post of TOs in the scale

- '; •/ pf Rs. , 2000-3500*^ Prior to the filing of the

•9d'i :-i£ : 5|, Application, applicants had also made representations

: &.dt - r -in v^in to th^ DG^. It is;further pleaded by the

• Respondf^nfts tiiat. the mere upgradation of the post of

.7/
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ATO to that of TO does not entitle the ATOs

to be promoted automatically*

The claim of the Applicants in

^ 373/88 has also been resisted by the Respondents,

The Sialient grounds on iriiich this OA has been

contested is that the duties dnd responsibilities

^ of ATOs alone have been cbnsldered matching
has

irith thc»e of Training Officers whicJv/resulted in

> > *^radatloh of posts of ATOs to the post of TOs.

* The tq>graded posts are to be filled up in accordance

- with the existing l^cruitment Rules according to

) T ^ v- ^ • < idilch the feeder cadre is :AT0/STA/6l/Store Keeper/

w i: .iTif ? :>- Maintenance >lliJlwrights.etc4 :Saying that the

^graded jposts will be f illed according to the

% T ,^>^TCrultment 9ul#s« Respondents have pleaded that

b .i- ••Tpqv 7 U Cj r ^Hsheopirinciple of *Sfual pay for equal worX' has

V e.cr io :t;;oiioVbeeD;.Violated and that the relief claimed

,.ir.««in?ot-'be granted. ; - j;- .:

-ji.s 8i( ' - ^ We have^heafd-the ^gument^ addressed

o,T! :i by the learncd >c6unSel foi^ the parties and have

c. tv also givian our irarne^t consideration to the

^ ^ s 1 pleadings and dociuaents on record.

t-'<1 ' It would be appropriate as well as

t Crso ^ td deal With OA 373/88 f iled b^

rvrrcjqiu » fih. J«R* Choudhar^y 6 others at the very outset,'

> ~ ; TPhe main plea raised by these applicants is that

i " as they are members of the feeder post alongwith

^ ATOs ^and are also entitle^I to be prcnoted to the

post ofTOs, their post should algo have been

; upgraded to the post of TO^ and that the lebour

Ministry have misled the - . Commission

• • • • *8/^
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by reeoimendlng opflradation In the Cse of ATOs.
In support of their case Applicants also pressed

comnon

into service the maintenance o^seniority list
in respect of ATOs. So far the question of
maJcing reconr«ndations for merging two sets of posts
is concerned, the same lies within the policy domain
of the Administrative Ministry concerned. This
would be so even if there are different posts in
a feeder/^ost and promotion is made to superior
post which is the post of TO in the instant case.
It is not within the province of the Tribunal to ^
sit,in Judgment over the decision of the administrative
authorities in this behalf,unless/5f course. Applicant

can estrfslish a case of violation of fundamental
rights or of any other justiceable right vested
in t^fJi• The Ministry of labour have in their
wisdom recoitmended merger of the posts of ATOs
with those of TOs, We have not been shown as to

how their recoiwnendations or the decision telcen

by the Govt. vide order dated 10.12,87 (Ann.-I in
this case) infracts any fundamental right vested

in the The other plea raised by the

Applicants is that there has been violation of
principle of 'Equal pay for equal work*. Iwe are
unlBpressea with this plea either in thaVapPlicants
have failed to establish that they are perforwing

similar duties and woric as is being performed by

the ATOs. This Q^,is, therefore, held to be

bereft of merit.

/

...*9/
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10„ Turning to OA No.1167/89 Applicants Counsel and

the AiifDiiciftts"- y'Hb''applei'-reT3 in person, ucre at

ta strkss'^th'at 4Hfe-'impugned orders Annexure-C

'of thei'r'^'rbitidtibh to transfer them
®ri-cj bt^upgradXng' t^hB 5tis^' 'o to those of TOs

' 3'jS3equerf '̂-Vb-"'-1-.HaS' a'fe -ans-ustainable, It was also
• i --r' ' ••• -

contended on bStialf ""o-f Hhe Applicants that the pay

sc§l-e''''s'andtlT3'hfetf'*±n' >fesi#ential Order dated

i0,*1^,87nKexiTri^i-s^ R^*-20OD-35DO and that there

d^hribt"'b^"^pifDini5tric?n' f^om -t'h'i same post to the same

"'̂ rinierxUi^^C-fn^^tViife OA-«nd the follouing portion

198? A-1 and note

"•"irt Che •eri'dorSh©^ oT-ier dated 10th December,

assailed on

W-^rtftac^ principle of "Equal
.-.o, : •'fhi^aSc^ting ATOs uill contii

fherr-pffesent pay'against the upgraded post'

The learned counsel for the respondents countered
i'ii -Vvr?:: .-.a -vn • ,.-

by stating that the promotion is to be made

according to the Recruitment' Rules uhich are

-r / statutory in character and have been made by the

President in €X^;c;pia '̂\Q/'th^^ powers conferred by
'-r-' ••'• ' ' ' 'v"" -./V - o • ' l

the proviso to Article' 309 of the Constitution.

It was further submitted'"by'the learned counsel for

the respondents that ths upg'r'adation of the post
i--,. L-: i .v.;,., • j

does not mean that "the promotion of the inumbents
^ : v .rri/'s -m-•

of the post of ATOs would be automatic and that;the

promotion had been granted "from the post of ATOs

for uhich scale' was Rs.20bo~3'200 to the post of TOs
v'f

••"•' ..c

• • C«10/—
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, ; ; . I in , the acaie, :Df . ;Hs ,,2000-3,5004 ;Taking upi .the last

• • -.submission, fdirstj ;i,t Fna.y,^bB, statB^d that the same is

1i i^nr. ,cl.eaT.ly .-dawo.id,-of s-.ubstanqe, .|.n" asni.uch as ,with effect from

THC- ^ iposts .o,f,,.AJ0.9, ^acl^ baen. upgra^ to those of

TOs in the .,&cale of,Rse,2p,p0.-350p„ and; a 136 . posts »

i. - ^••tood.-abqllahe^^ u.,e .,f1,. 1.,^86,, ^ .The aforesaid submission

vX:t i \ I Put' fqrijard on; behalf;Re:SppndBnts, is thus, held

to be unsus.taioablB« ,.Ue ,,fi.nd .merit Jin ^thie submission of

r L';:•• rij : the applicants thatc^,,imRUQnsd_qrcjBr is lacunic inasmuch

nipi i :: r^Sftit Sfeks .,to jiprompt^ ,,the applicants to the same post,

^j , . L,. ,Th plBa. qf the, respondents .that the „promotion to, the post

\ t ;r au;;. ?:;; ,;n j: of.; TOs-is;; tq b^ reguift'ed 1^ .accordance, jjith the Recruitmsnt

vfce+c; :' rT Ycly x " marit but

. . ' the. faEt.,rfimains t:hat .,.there was . no post .ofAlOs in

• Bxdster;^ce^ u«e,,f in.of .the. Presidential

c is-.ss-icks ATOs,

Y ;l/(3ec'aG In.; Pf3S:% •y^,s-,;r,q|i,.pqn,d;e|nts^,t^^ that the ,
•• •5jf flp.st. .af, |U"^,s tq^,,b^^^^ the ba^is '
'.Sii j ni .ii ::n ;?;st;??uitj[n;^t, .ru,i^^ done u.e. f.

SA ; ; k ; - j;! 86,,, ri AnneiXu seeXs, .give prom.p4:ion

j;,;,Q'̂ j^rom-,latei:..d.aj;fces,.;:;^;T,othervi^^^ this ordsr :

ri/i-j - ;oc JJhiich; ^al;sa.,bB .-aa.id .:to s-lPA the- principle-

(;i-3\CTf^,:^Bqu^i.;pa^.;f;qr^^qya^ impugned order .
'a -qi? cr t sleeks to -give .dif^ferBnt-pav -sijqjales :,tg .the officers

nri-ncrrsn p,er,fqpming^-S,i|ilar^ possessing,

•:Si^ilaf|.squa!l4tic^ti'qns>V;;A0 irt

j.q,;.; :;this .behalf ,stands jforfif;^ the Supijeme
^ Poui^t ip .-,R.,gBvi18 .apd„ others 'A/s { Union of India. nihistry

r c - :.v> rOif •DBfBnce(|Dep.tti,. of. DefencslProductiqn)a Neu Delhi #nd

Others ;;and:: Bhaquan 'Sahai CarpeotBr and Others \/s,Union
':;,v,T. .iiv ^ne'rri«#s./'kske n-c s's' •:;c' v ,
of India and anoxhsr.

- - "/ -•••: V-i-';--- •••• • " ' •'• /•
i :4i;v . ^ 'W- f;-..:.

, -, '•> • '• /- -• /'

;i^5,(Supp)SCC f4 ' '
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In vieu laforasa'id reason, the expxasaio

•the ^kls'ting'AtoV uirr ciontinuW to drau'iiheir present

pa/ ay'aih^t thB-''upg't'adBd^posi|V order
Wted'lOth: D^beitiber, 19iB7 A-1 and the note in the

entfbrsameh order dateb 'ddtfeth De-cemb 19B7
I , . •

Arihexure /gl' si're 'nb't iustaina'blai^^

' ^The' yrieVahc^ of SHri •KiP-;GMsHi.Applicant

i^ DI\ 53{y/m is'̂ pdirfadtly-jqs^ti-fiedv^^ A3 rightly pleaded by
himi''he •'dould ^Hoit'be reverted tb "the ^^post which uas not

ih existence^oh 'the dateV'th^^ dated 12.2,08
uas macdB; • the ^ :had' been •a6ailist;ied right from
1,1,1986, ~this OA'aisd^^^^ mef-lis dcbeptance.,

12, preitilses'i b'A |373/B8 titled 3,R.Chaudhary
&• Qthirs \/a;'Unidn-t)f-In^ Diihers' is'^hereby rejected,

Drdet^Nb^D&ET-^e/TTeyS? UOT (Annexure 1) ,
in b.A'" b'Sd/SB;" Of'fib'e" 'Ordfer Nb.l^ -'oF ig&B dated 12,4,88

quaihed. The expression

^h¥ ^ls%lnW'̂ t|s;l»m-^ohtinb^ prasent pay^ ^

I4I

•w

" G •

j •' •-! :

n •igattri; tfli liSl^rf^fet»' lA='ihe'yrdei- ;
•AHn^ure tnd-'slmil^ ^he note in the

• [fff df"

•"hef^Wr^tW^o :

Xri ^Wec4 oV't§s%phi^nt^^^^ /
-tha'^^^te pf r,Bcei^ of

^"cbp^ df'thi '̂'jbif^m^ntr -^l^i"fn ^hai: nothing
cShHweithllf

"iesiiortBen® ftfaSHransfsSrinfl •sdeH-o?-€ == ;

-^ppSffiel^ made, ,in accordance
'ijith--iaij^^^-^h^Sg:A^ above terms.

- —;t-- •- V.T \ t?
'.. ' ''•:.'• iL3i% '/•——•• '

'(l,k,RASG/rRA)
MEMBER (A) 'ij'?/^/,/7/r

- ^

I

• f .rl

Xfl'Js ,SE:KHoji)'
VICE CHAIJRMAN,

.„' ;• .. r. •! •!» 1.4/._ / .•
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