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•PRESEIC

Hon'ble Shri S.P.Mukerji, Vice Chairman

ORIGINAL APPLICATION Nn.52r^/38

K.B. Bedi Applicant
Vs.

Union of India through j
the General Manager, 1 -
Northern Railway,
Headquarters Offii;e, , ,
Baroda House, New Delhi. U Respondents

Counsel for the applicant .. ^hri P.S. Mainee

Counsel for the respondent Shri Inderjit Sharma.

ORDER

g^hri S.P.Mukerij, Vice Chairman.

In this application dated 29.3.1938 under '

Section 19 of the Administrative Tribunals Act the

applicant who has been working as Head Clerk in the -

Northern Railways Headquarters at New Delhi has prayed

that-the orders of the respondent to retire him with

effect from 31.3.19,88 should be set aside and the res

pondent be directed to correct his iiate of Birth on

the basis of his representations^from 16.3.1930 to

27.12.1932.i The applicant was retired on the basis of

the impugned Date of Birth with effect from 31st' ^i^rch,

1988/ ^ i

2; The brief fact^ of the case are as followsi'
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On the partition of the country in 1947 the applicant

migrated from Sincp^^rfe"^ %ilways Class IV
post of Daftry on 3.'9.1948v On the basis of his declarat

ion given by hira on the basis of his horoscope,

i^ate of Birth was entered as 16«3,1930 in the service

records, This Date of Birth v.'as never challenged by

. him through'iiout his seryice till he made a representat

ion on 3.3.1933 \i/hen he was to retire on 31.3.1938,-

According to the applicant the error in the recorded

Qate of Birth came to light when the applicant's elder-

sister who Was v-'orking in the Ministry ofFood and Civil

Supplies revealed that she would be retiring in December

1988 while the applicant younger than her was to retire

in March, 1988The applicant made frantic efforts to

• get the school leaving certificate from the school where

he had studied in Sindh and on 3,3.1988 he represented

(Ptfinexure A,1V) to the respondents, that his Date of Birtl

be corrected froip 16.3,1930 to 31.3.1932,"? In that repre

sentation he also mentioned that hewss making efforts

to get relevant certificates from Pakistan^ In reply to

the representation the respondent asked him (Annex. A.V)

to submit the school certificate and other documents in

support of his claim. The applicant ther§after with

proper permission went to Pakistan and brougltthe school

certificate issued by the H.M. Government Boys School,

Hyderabad Sindh , according to which he studied in that

school upto 9th Glass and his date of birth was 27.12,32

.. 13
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(Annexure-A.III)v He submitted this certificate along-
with his representation dated 28.3»l988 (Annexure A.VI)

and he also filed this application dated 29;3.U988 before

the Tribunal." ,^he respondent's were directed by tha

•tribunal on 17 •1*1989 to dispose of his repre5.entation

and when his representation was rejected the matter was

taken up for adjudication.' According to the applicant

his Date of Birth having been confirmed as 27.12.32 he

•has a right to be retained in service till 31.12.1990.^

The impugned order of retirement from 31.3.1988 therefore,

is illegal, arbitrary and violative of Articles 14 and 16

1

Of the Const it Lition,

•3. According to the respondent^having accepted

the Date of Birth recorded on his ovjn declaration 40 years
»

ago the applicant cannot go back on it by his first ever
-J just

representation filei^four weeks before his impending date

of superannuation. .They have also indicated thai,

•on. the basis' of- nis Date of-Birth as 27.12.32 claimed

by him now, at the time of his recruitment in 1948 he

could not have been recruited as his

age in that case would have been less than 18 years.' They

have produced various documents in which the applicart

himself had been declaring his Date of Birth as 16.3.30

and argued that he never represented for change of Date

of Birth thrdugh-out his career of 40 y^ars except in the

last month of his retirement.

In the rejoinder the applicant has indicated

.. .4
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that having migrated from Pakistan leaving every

thing behind the applicant had no documentary

proof of his Date of Birth and declared the Date

of Birth on the; basis of his horoscope.^ He came to
I f _

know about the incorrect Qate of Birth through his

sister when he was told that she will retire in

Oeceuber, 1988, It is the respondentii who called

upon him on his representation dated 3.3.1988 to

produce school certificate and other documents,He

also indicated that the copy of the certificate issued

by the school authorities in Pakistan are duly

attested by the Protocol Officer of the Ministry

of Foreign Affairs of Pakistan as also Consulate

General^ Office at Karachi, He has argued that

• a wrong entry in the service record cannot deprive;.,; ..

his right of -1-
him of.^eing in service till the age of 58 years

reckoned on the basis of his actual Date of Birth.i

As regards :;hi:s' being disqualified from entering

service in 1943 on the basis of the D^te of Birth

now claimed by hira^tje has quoted some instances where

some person^were°recru^-ue(J®a?'̂ ages^^Jfow®!
and continued in service till superannuation on the

] . •"

basis of those" dates. He has argued that in accord

ance with the Rail-way ^istablishment Code valid at

the time of his recruitment in 1948. there was no lov>;er

age limit for recruitment

' ... 5
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5. I have heard the arguments of the learned
1

counsel for both the parties and have gone through

the documents carefully, I have no doubt in my mind

that the date of entry in the service records altered

in a bonafide manner can be reverted at any stage

and even after retirement on production of indisp^jtable

' ths 'evidence of^correct ^ate of Birth.' T^ere are catena

of rulings on this point.* I have also little hesitation

in accepting the authenticity of the certificates issued

by the school authorities in Pakistan and duly attested

to indicate that his i3ate of Birth entered in the
f-

Primary School and the Higher Secondary School in

Pakistan where the. applicant studied v?as 27,12.1932.'

6. The only hurdle in accpeting the claim of

-| might have
the applicant is that the applicants/declared a v-frong

^ate of Birth as 16.3.1930 at the time of his recruit

ment on 3.9.48 presumably to show that on 3.9.'48 he

was more than JS years of age. Had he indicated his

•Oate of Birth which he is claiming no'w as 27.12.32

he would have been on 3.9.48 less than 16 years of age

nob
and perhaps could/.have been inducted in service. The

^ undue•
point is that having derived an_^dvantage of premature

entry in service by decl^a^afag an allegedly wrong Date

of Birth can he be allowed at this stage to get an

extended tsTHiaisr of Service by invoking the correct
cu. j

Date of Birth? The general principle is that if by

'premature
entering a v^rong Dgte of Birth purposel:/- to gain/entry
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in Government service the applicant has got an undue

advantage'^ he should not be. allowed to gain another

advantage of extended service by going back from

the incorrect ^ate of Birth to tte correct Date of

Birth howsoever indisputable the Gorr^et Date of

Birth is. If this- is allowed it v>;ill be putting-
!

a premium on fraud on the Government by allowing

the person to get premature entry at one end and

postponed exit at the other end of his service career.

This concept is recognised in No'tsS below F.R.56,(ra),

which allows alteration in the Date ofBirth inter-

alia if \."the Date of Birth so altered would not

make him ineligible to appear in any -'chool or Uni

versity or Union PubliciService Commission examination

( in which he had appeared, or for efatry into Govern-

ment service on the date on which he :S.rst appeared

at such examination or .on the date on which he entered

Government service.'" ^"he learned counsel for the

applicant agreed that if a fraud is committed at tte'
t'o gain an advantage'of premature entry, ^

time of entr'i^the double advantage of extended tenure _
. ^ -ing

of Service cannot be allov^/ed by correct- che frauQulenu

Date of Birth and the person must retire on the basis
/

of the fraudulent Date of Birth. He howeirer., argued

that there is nothing to indicate that the applicant

had fraudulently entered an incorrect Date of Birth, ^

i . '...7
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in order to gain '-.'a ' {premature entry into service

v.;hen he was under-aged,' The fact however, remains

that the entry Was made at the declaration of the

applicant made on 3.9.48 to the ef:g-ct that his Date

of .Birth was 16.3.1930,,. By that date the applicant

would be above IS ^years of age by a few months.' Though

the learned counsel for the applicant'stated that
1

at that time there Was no' lower limit 6f date of
I ;

entry in Railway service he could not produce any

evidence to support his claim. His further argument

that a number of persons whose names appeared in the

"Classified List of Gazetted Establishment of Indian

at
Railways" had entered servic^less than 18 years of

age cannot be accepted to! give the applicant a right

to be inducted in service at less than the age pres

cribed in the Railway Establishment "lanual. In Shri

Hari Kishan Vlalia Vs. Uiion of India, ATR 1988 (2);€6k'."T

606, the Principal Bench of the Tribunal presided over

by the then Chairman observed as follows:

"In this background vie are fully convinced that
the applicant is estopped from challenging the
recorded Date of Birth vjhich hs had himself
declared and continuously accepted for more than
30 years.' Allowing the applicant to claim the
benefit of the revised date of birth to our mind
v/ill encourage and embolden unscrupulous elements
to declare wrong dates of birth at various stages
of their career for reaping undue benefits."

On the other hand, the learned counsel for the respondents

brought to our notice Sub-Section IV of Section A,

Chapter of Indian Railway Establishment Manual (i960

Edition) in accordance v/ith which for Glass IV Railway

••8
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servants "the age for recruitment should be between

18 and 25 years. Preference may, hov-^ever, be given

to Candidates in the age group of IS to 21 years.' Tte

upper age limit is relaxable by 5 years in the case of

candidates belonging to Scheduled Caste and Scheduled

Tribe."

7. Thus a reasonable presumption can be made

that the applicant entered his Date of Birth as 16.3.30

could considered
so that he^l^be/^igible to be recruited Ci^ss IV

ft/

service and that had !h.e-;iiieclared his Date of Birth as

27,12.1932 as claimed by him now, he could-not have

been recruited. Thus it can be presumed that the

applicant derived a benefit of premature recruitment on

the basis of the impugned Date of Birth entered in the

service record on the basis of his own declaration. He

conceded this Date of Birth continuously for4j years

of his service. In the Railways as is vJell-knov.'n, an

opportunity was given across the board to the entire

staff during 1972-73 to get the Dat® of Birth corrected.

The applicant did not question 'Jiils recorded Date of Birth

at that time. In Ghasite Lai Vs. Union of India, (l988)
iu

6-ATC-224, it has been held by the Jribunal that where

the Date of Birth Was recorded on employeofeoivn declaration

•and gccepted by him he is estopped from challenging it

late^^.

...9
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8. In the facts and circumstances I see

no IB:T!drit in the application and reject the same,'

ihore vJill be no ox"der as to costs.

^n.

(S.P. Mukerjf)
Vice-Chairman

5-5-1989

\


