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Si ADI;.C;
DATE OF DECISION

Shr i , lyi.unaf A,
T>eiili6niBr

l3
CAT/7/12

Shr i- Ra man Du gg al

Versus
Union of India

Shr-i N. S. nBhta" • • -

Advocate for the Petitidner(s)

Respondent

.Advocate for the Respondent(s)

CORAM

'TTje H6n*ble Mr. P* Sharma, Member (3)

The'Hon'ble Mr. B. K. Singh, Member (a)

1. Whether Reporters of local pap«rs may be allowed to see the Judgement ?
2. To be referred to tibe Reporter or not ?
i Whether their Lordships wish to see the fair copy of the Judgement ?
4. WheAerit needs to be circulated to other Benches of the Tribunal ?

JUDGEPIENT

(of the-Bench .by Hon'ble l^r, 3, P. Sharma)

The applicant uas appointed as a Superuiser by the

appo int men t letter dat ed 29, 2, 1956, uhera his name is

written as Abdul Munaf, Along with'this letter, there is

an Annex'ure which lays doun certain terms and conditions of

service. Inter alia-,—i-t—1-ay-s—d-ewn——t-hat the appointment

is temporary and uill be terminated uithout assigning any ^

reasons af t er'̂ R^rt±:re f Q^--a--pBFim~~Pfi tuff m&pt^as iri'liea of

no'E^c^; (ii) the applicant uill be governed by the provisions

of Central Civil Ssr vie es. (Temporary Service) Rules,-1949 till
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he is appointed quasi-permanent, or permanent sub st anti uely,

By ths order dated 8,3, 1963, the Collector, Central Excise

Collectorat e, Hyderabad, passed an order terminating the

services of the applicant as ^ollous:»

^ "Under Rule 5 of the C. C. S. (T, S, ) Rules, 1949,
Shri Abdul Plunaf , temporary Sub-I nsp ect or ,
Central Excise, is hereby given notice that
his service is terminated uith effect from
the date of expiry of tuo Calendar months
from the date of the service of this order
on him."

4 The applicant made a representation against- the termination

of his services under Rule 5 of CCS(T. S.^) Rules, 1949 on

8.5. 1963 to the Secretary, Central Board of Revenue, Neu

Delhi. This reprasentation uas folloued by another one

dated 29.5. 1963. The applicant uas informed-by the memo,

dated 20. 2. 1964 that the Government of India do not wish

to interfere uiith the order of termination dated 8.3. 1963.

This uas in reply to his representation dated 2,5. 1963,

^ The amlicant made another representation-to- the Secretary,
r^inistry of Finance on 15. 6. 1964,. He i,as informed by the

memo, dated 31.10. 1964 that his representation dated

15, 6, 1964 had been considered and the President, after

careful consideration, had rejected the same. He again

a--dr ,sssd a representation to the President dated 11,6.1965

and was informed by t\^ memo. dat.d 23. 11. 1965 asking him

'Whether he intended to join as L.D.C. and if so, he should

inform by submitting hhe enclosed form for that purpose.
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It uas his re-employment as an L.D.C, as a fr esh Candidate

uiithout giving any benefit of the past ser'vice. He, y/jd s

letter dated 25. 12, 1965, informed the Secretary, Plinistry

of Finance that the relief given to him was not adequate.

In the -mords of the applicant: written in the said letter.,.,

"That you acting on behalf of the President of India,

decided to offer me a post of L.O.C. It is a shameful

act on your part. It is not an adequate relief to me in

any respect I will be waiting for favourable

circu rnst gnc es for a legal remedy," The applicant conti-

nued to make representations one after another. The

[Minister in the I'linistry of Finanbe, by the memo, dated

27,5, 1970, finally informed Shri Chaudhary Plohd, Shafi,

who has written on behalf of Che applicant,^that the

applicant was offered a post of L", 0, C, in August, 1965,

the pay-scale of which is more,or less identical to that

of S, I, of Central Excise, This was done on compassionate

grounds, but he did hot accept the offer which had to be

cancelled. In the aforesaid 'circumstances, it is not

possible to do anything in the msitter. The applicant was

informed again by the memo, d at ed 29,4, 1978 that the

Government of India, after careful consideration, had

rejected his other representation dated 3,3, 1978, He

had also addressed certain letters to late, Shri Rajiv

Gandhi, the than Prime Flinister, H© uas informed by the
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memo, dated 8, 9, 1976 that it' uas not possible to accede

to his request. Again, by . the letter dated 17,3, 1983,

his representation uas rejected,

2« In the present application, the applicant has

assailed the order of his t erminat ion dat ed 8,3,1987

and the last order rejecting his representation dated

17. 3. 1987, The present application uas filed on

16,3, 1988, A notice uas issued to the respondents who

contested this application, Hou'ever, the counter filed

by the respondents is not traceable on record,

applicant in this application has claimed

for the grant of the follouing relief st-

(a) to set aside the impugned orderj

(b) direct reinstatement of the applicant uith

respondent No, 2 uith full back uage.s and

all. benefits that may haue accrued to him

had he been in service:

(c) grant cost of the: application; and

(d) any such other orders'as the Hon'ble Tribunal

may, in the circumstance, deem fit,

4, Ue have heard the learned counsel for the parties

at length and perused the records. The learned counsel

for the respondents, Shri N, S. I^ehta, took the preliminary

objection of limitation. The cause of action arose to the

applicant by the order of termination of his services

• 5,.,
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passed under Section 5(1) of tha CCS(TS) Rules, 1949

which governed the conditions of- service of the applicant

at that time and uas annexed uith the letter of appointment

dated 29, 2, 1955, The applicant made a representation

against the termination order uihieh uas rejected by the

memo, dated 20, 2, 1964 (page 30 of the paper-book). The

anplicant made another representation to the Secretary,

Plinistry of Finance as said above and the same uas also

rejected by the memo, dated 31. 10, 1964, The applicant .
V

persisted making further representations and he

Uas informed by the memo, dated 25, 11, 1965 that he

could Rsfe be re-employed as an L.D.C, as a fresh

Candidate, This uas in reply to his representation

dated 11, 6, 1965 addressed to the President of India,

However, the applicant did not accept this offer and

by the letter dated 25, 12, 1965 (p.35 of the paper-book),

he has written that he would be waiting for favourable

circumstances for a legal remedy. Thus, giving the

maximum benefit to the applicant on the point of limitation,

the Cause of action though has accrued to the applicant

on 8.3, 1963 and sub senuently, on the rejection of his

reor esentation by the memo, dated 20* 2. 1 964, still the

applicant himself, by this letter of 25. 1.2. 1965, gave

notice to the Secretary, Ministry of Finance for getting

k • • « • a f
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a legal remedy^ In yieu of this fact, the application

uhich Was filed in 1988, is patently barred by time.

The applicant should hav/e filed the application in the

competent forum at the relevant time. The Tribunal has

no jurisdiction to entertain an apolication the Cause

of action of uhich had arisen three years earlier than

coming into force of A.T, Act, 1985, It goes to show

that only the Tribunal Can adjudicate upon such matters

or griev/ances in uhich the cause of action has arisen

after November, 1982. Thus, the Tribunal has no juri^

diction in su ch a matter. Section 21, sub-Cgluse (ii)

(a) lays down that the grievance in respect of uhich

an application is made, had arisen by reason of any

order made at -^any time during the period of three years

immediately preceding the date on uhich the jurisdiction,

oouers and authority of the Tribunal become exarcisable

under this Act in respect of matters to uhich such order

relates and no proceedings for the redressal of such

grievance had been commenced before the said date before

any High Court, the application shall be by the Tribunal

if it is made uithin the period referred to in clause(a)

or as the case nay be, clause (b) of sub-section (1) or

uithin a period of six months from the said data, whichever

period expires later. Section 21 is an injunction on the

i"
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Tribunal which begins tdxa uith the sent anoe "The

Tribunal shall not admit an applicat ion "and in
f

clause (l)(a) and (b), the limitation is providgd

and sub" sect ion (2) quoted abov/0, is a proviso to

the Same, Thus,, the Tribunal has no jurisdiction in
» '

this matter,

1

5, In vieu of.the ca'se of S. S» Rathore Us, the

St,ate of 1*1. P, reported in A, I,R, 1990 S, C, 10, it is

laid doun by the Hon'ble Supreme Court that repeated
s

unsuccessful representations not prov/ided by the laui,

do not enlarge the period of limitation. It uas

further held that repeated representations and

memorials to the President, etc., do not extend

I

limitation. In the Case of State of Punjab Us, Gurdev/

Singh reported" in 1991 (4) SCC 1, the Hon'ble Supreme

Court has held that the party aggrieved by an order,

has to, aporoach the Court fo.r relief of declaration

that the order, against him is inoperative and not

binding upon him uithin the prescribed period of

limitation, since after the expiry of the statutory

time limit, the Court cannot give the declaration

sought for. Thus, the present application is not

maintainable and is barred by limitation also.

6, The learned counsel for the applicant, however,

argued on the legal aspect that Rule 5 of the Central

Civil Services (Temporary Service) Rules, 1949 and

••,,8,,,
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1965, is unconstitutional and should ba struck do'Jn

for doing a violation of the Fundamental Rights of the

applicant. The learned counsel has referred to the

Case of Central Inland Uat er Transport Corporation Us,

B.N. Ganguli, reported in 1986, Vol.:, SCALE, 799,

uhere the Hon'ble Supreme Court has referred to the

fact that the Serwice Rules should- not be arbitrary.

The learned counsel has highlighted Dara.379 uherein

such a rule or condition of sBrvice uill be opposed to

the public policy and uould be void. Houev/er, in the

orasent case, the applicant in the grounds, has taken

a challenge to CCs(T. S. ) Rules, 1=949. The learned counsel

for the applicant forcefully relied upon the decision of

the Central Inland Water Transport Corporation, cited

above. Firstly, the authority of'that Case is simply

on the-scope of infringement of-Article 14 of the

Constitution of India, In that Case, the matter under

an

consideration uas whet her^unconsci enabl a term in a

contrgct of employment is v/oid, under Section 23 of the

Indian Contract Act, 1872 as being opposed to public

policy and without such a term contained in a contract

of employment entered into uith a Gouernment company,

is also void as infringing Article 14 of the Constitution

of India, The Hon'ble Supreme Court has considered Rule 9
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of the Central Inland Uater Transport Cor por at ion( CIUTC)

Ltd. Service (Discipline & Appeal) Rules, 1979. Rule

9 provided termination of employment for acts other than

misdemeanour. This relat-ed to the permanent employees

in the company. The Hon'ble •Supr eme^ Court held that

this Rule confers absolute and arbitrary powers on the

Corporation, It does not ev/en state who, on behalf of the

Coroor ation, is to exercise that power. There are no

guidelines uhatev/er laid down to indicate in'uhat circum

stances the DQwer given, by Rule 9(l) is to be exercised

by the Corporation, Thus, the present Rule 5 of CC3(TS)

Rules, 1949 uhich has been assailed by the learned counsel

for the applicant, is in no" way, analogous to Rule 9(l)

which Was assailed, in the reported Case,

7, The learned counsel for the applicant also referred

to the Case of Swadeshi Cotton l^ills Us, Union of India

reported in 1981 (2) SCR 53 3, The learned counsel highlighted

the principles of natural justice a^d the audi alt eram part em

rule and in this reported case, it has been held that the

rules of natural justice are implicit in every decision

making function, whether judicial or quasi-judici al, or

administrative. It is also laid down that in certain

circumstances, the principles of natural, justice can be

vL
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modified and in exceptional Cases, can even be

excluded (Tulsi Rgm Patel's case, 1985 (3) SCC 398).

However, the learned counsel for the respondents

referred to the Case of Champak Lai Chiman Lai Shah

\/s. Union of India reported in A, I.R, 1964 SC 1854.

This is a constitution bench dgcision and also

Considered the vires of Rule 5 of CCS(TS) Rules, 1949.

The Hon'btle Supreme Court rejected the contention

that the rule is ultra" vires of Article 16. In this

authority, it uas also "considored uhether any such

temporary employee uhos'e services are terminated under

Rule 5 of the aforesaid Rules, is entitled to protection

of Article 311 (2) in the same manner as a oermanent

Govarnment servant. It has been held that it is only

when the Government proceeds to hold a departmental
• \

enquiry for the purpose of inflicting on the Government

servant, one of the three major punishments indicated

in Article 311 that the Government is entitled to the

protection of that Article, It is further held that the

motive or the inducing factor which irrfluences the Govt.

to take action under the terms of contract of employment

or the specific service rule, is irrelevant,

8. The learned counsel for the respondents also

referred to the decision of the case of the Union of India

1^- ....11..,



/

- 11 -

and Others Ms, Arun Kumar Roy, report ad in 1986 (l)

SCALE, 88, In this Case also, there uas a termination

simplicitor under Rule 5 (1) of the C. C. S. (T emporary

Service) Rules, 1965, The Division Bench of the

Calcutta High Court set aside the judgement of the

Single Judge, The Hon'ble Supreme Court set aside the

judgement of the Division Bench referring to the decision

of the Case of Raj Kumar U's, Union of India reported in

1975 (3) SCR 963, referring to the amendment brought

into Rule 5(1)(b) u, e, f, l^ay 1, 1965, The relevant

portion is reproduced belouj-

The effect of this amendment is that on
1st nay, 19 65 as also on 15.6,1971, the date on
which the appellant's services were terminated
forthwith- it uas not obligatory to pay to him a
sum equivalent to the amount of his pay and
allowances for the period of the notice at the
rate at which he uias drawing them immediately
before the terminating of the services oir as
the Case may be for the period by which such
notice falls short. The Government servant
concerned is only entitled to claim the sums
hereinbefore mentioned. Its effect is that
the decision of this Court in Gopinath's case
(supra.) is no longer good l^u# . There is no
doubt that this rule is a valid rule because
it is now well established that rules made
under the proviso to Article 309 of the Consti
tution are legislative in character retrospectively.."

9, In view of the above facts and circumstances, the

applicant could not establish that the Rule 5(l) of the

CCS(TS) Rules, 1949, is ultra vires of the Constitution,

1Q, Ue find no force in the above application which is

• * . . 2.. ,
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patently barred by limitation and is also devoid

of merit and is dismissed, leaving the parties to

bear their own costs,

(Be K, Singh)
P1ember( a)

(O.P. Sharmaj^ '̂̂ V'̂ ^
PI emb er ( J )


