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CORAM |
“The Hon'ble Mr. 3. P+ Sharma, Member (3J)

The Hon’ble Mr. 8. K. Singh, Member (A)

4

:_Whether Reporters of loca! papers may be anlowed to see the Judgemem ?
_To be referred to the Reporter or not LN . ’
_:Whether thelr Lordshrps wrsh to see the farr copy of the Judgemem 7.
Whether it needs 10 be crrculated to other Benches of the Tribunal ?

JUDGERENT

(pf‘ the.Bench by Hon'ble Mr, J.P. Sharma)

The applicant was appointed as a Supervisasr by the
appointment letter dated.29. 2.1956, where his name is‘
written as Abdul Munaf, Along with this lettsr, there is

an An . . » . . . y
. nexurevuhlch lays down certain terms and conditions of

f

service, Inter ali'a-,~—itr4ray—s—é-aun—(—'r)—%hat -the appo'int ment ‘

is tpmoorary and u1ll be tPI‘mlnath without assigning any' [Q
F[ i cl‘t ”—L\Lj - - T
hs i lleu of"

noﬁ- (11) the appllCant will be governed by tho prOUlSanS
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he is appointed quasi-permanent, or permaneﬁt substantively,
3y the order détéd 8:3,1963, the Collector, Central Excise
Collectoréte, Hyderabad, nassed an order terminating the
services o% the applicant_as folloust-

"Under Rule 5 of the C,C, S (T, S, ) Rules, 1949,
Shri Abdul Munaf, temporary Sub-Inspector,
Central Excise, is hereby given notice that
his service is tarminatsd with eff ect from
thé date of expiry of two cglendar months
from the date of the service of this order

on him, " '

The applicant made a representation against-the termination
of his services under Rule 5 of CCS(T. S.") Rules, 1949 on
B.5, 1963 to fhe Secretary, Central Board of Revenue, New

Delhi. This representation was followed by another ons

dated 29,5, 1963, The applicant .uas informed: by the memo,

dated 20,2,1964 that the Government of India do not wish
to interfere with the order of terminat ion dat ed 8.3, 1963,
Thié was in reply to his represaentation dated 2.3, 19853,

The aonlicant made another representation to the Secretary,
Ministry of Finance on 15.6.i964.- He was informed hy the
memo, dated 31,10,1964 that his representation dated

15,6, 1964 had been éonsidered and the Président,.after
careful consideration, had rejected the sgme, Hg again
addr s3ssed g representation to Lthe Presidént d at ed 15.6.1965
and was inFormedAby tﬁ& memo, dated 25,11,1965 asking him

Wwhether he intended to join as L.D,C, and if so, he should

inform by submitting the enclosed form for that purpose,
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It was his Te-employment as an‘L.D.C.‘as a fresh cagndidate
uiﬁhout giving any benefit of the past service, He, vide
1e£ter dat ed 25.12,1965; informed the Secretary, Ministry
of Finance that the relief given to him was not adéquate,
In the~words of the applicahﬁ uriﬁten in the said letter..,,
"That you.acting on behalf of the President of India,
decided to offer me a post of L.D.C, It is a shameful

act on-your part, It is not an adequate relief to me in
any rsépéct..,..,..l will be uaitinglfor favourable
circumstgnces for a legal ramedyjh' The applicapt cont i-
nued to make rapresenfations one after another, The
Minister in the Ministry of Finance, by the memo, dat ed
27,5.1970, finally informed Shri Chaudhary Mohd, Shafi,

who has written on behalf of the applicant, that the
applicant was QFFered a post of L,D.C, in Auqust, 1965,

EHe.Eéy-scale of which is more or less identical to that
of S 1, of Central Excise, Thjs Wwas done on compassionate
qrounds, but.he did hot accept the of fer which had to be
cancelled, In the aforesaid tircumstances, it is not
possible to do anything in the matter, The applicant was
infarmsd again By the memo, daféd‘29.4.1978 that the
Government of ;hdia, after‘éaréful consideration, had
.pejected his pther representation’dgted 3.3;1978. He

had also addressed certain letters to late, Shri Rajiv

Gandhi, the then Prime Minister, He was informed by the
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memo, dated B8,9,1976 that it was not possible to accede

“to his request, Again, by the letter dated 17,3, 1983,

his represeqfation Was Tejected,

2.> in the present application, the applicant has
assailed the order of his terminst ion dat ed 8.3, 1987
;nd the last order rejecting'his‘representation d at ed
17.3,1987, The present applicétion,uas filed on
15,3,1985. A notice was issued to the respondents who

contested this apglication, However, the counter filed

- by the respondents is not traceable on record,

S 3, The applicant in this application has claimed

for the grant of fhe following reliefstm

(a) to set aside the impugned order;’

(b) direct reinstatement of the applicant with
respondent No, 2 with ‘full back wagés and
all_benefits that may have accrued to him
had he been>in-sarvicé;

(c) -granﬁ'Cost‘of the:application;.and

(d) any such other orders~as the Hon'ble Tribunal
may, in the circumsbancg, deem fit,

4, We have hea;d the learned .counsel for the parties
at length and perusedAfhe recorAS, The learned counsel
for tﬁe respondents, Shri N;S, Mehta, took the preliminary
objection of limitation, The cause of action arose to the

applicant by the order of termination of his services
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passed under Sectién 5(1) of the CCS(TS) Rules, 1949
which governed the conditions of-service of the applicant
aﬁ that time and uas annexea uith the letter of appointment.
dated 29,2, 1956, The applicant made a represeﬁtatioq
agéinét the termination order:uhich was rejected by the
memo. dated 20,2, 1964 (page 30 of the paper-book), The
anplicant made another represenﬁation to the Secretary,
Ministfy‘of Financ; asvséid above:and the same was also
rejected by the memo, dated 31,10,1964, The appliéant,

) \
per si st ed ué@h-making further representations and he
u%s informed by ths memo, dated 25,11,1965 that he
co uld Rafk be re-employed as an L.D.C, as a fresh
candidaté. This was in reply to his repressntation
dated 11,6, 1965 addressed to the President of India,
However, the applicant did not accept this offer and
by the letter dated 25.12.1965>(p.35 of the paper-book),
he has uriﬁten that he would be uaiging for favourable
circumst ances for é 1ega¥ remgdy. Thus, giﬁing the
maximum benefit to the applicant on the point of limitation,
the Causelbf action though‘has gccrued to the applicant
on 8,3,1963 and subsecuently, on_the-rejection of his
renresentation by the mema; déted 2052.1964,Istill £he.
applicant himself, by this letter of 25.12, 1965, gave

notice to the Secretary, Ministry of Finance for getting
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.a_légal remedy, -In vieu of thig Facﬁ, the application
which was filed in 1988, is patentiy barred by time.

The applicant{should have filed the application in the
competent forum at the relevant @ime; The Tribunal hés
no jurisdiction to entertain. .an apdlication the»cause

of action of which haa arisen -three years earlier thaﬁ
coming.into force of A.T, Act, 1985, It goes to shou.
that only tﬁe Tribunal can adjudicate upon such matters
or grievances in which the cause of action has_arisen
after November, 1982, Thus,-the Tribunal has no juris-
diction in asich a matter, - S-éction 21, sub-caluse (ii)
(a) lays doun that the grievance in raspect of which

an application is made, had arisen by reasonnof:any :
order'madé at'ény time during the period of three years
immediately preceding the date on which the jurisdiction;
pouers and authority of the Tribunal'become exsrcisable
under this Act in respect of matters to which such order
relates gnd 60 proéeedings-For the redressal of such
grievaﬁce had ?een commenced gafore the said date baefore
aﬁy High Court, the application shall be by the fribunél‘
if it is made within the period referred to in clauée(aj
or as the cass may Be, clause (b) of sub-sectioa (1) or
.uithin a period pf six months F;oﬁ thg said date, whichsver

period expires later, Section 21 is an injunction on the
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Tribunal which begins &iRa with the sentence "The

Tribunal shall not admit an application"and in
€lause (1)(a)iand (b), the limitation is provided
and sub-section (2) quoted above, is a proviso to
the same, Thus, the Tribunai has‘no jurisdiction in
this matter,

5. In view of the cgseéof 5 S. Raéhore Vs, the
state of m.ﬁ.‘reporﬁed in A.I.,R, 1990 S.C., 10, it is’
laid down by the Hon'ble Supreme Court fhat reﬁeatéd
unsuccessful représentations not provided by the lau,
do not énlarge the perioé of limitation, It was
Further held that repeated representations and
memorials to'the Président, etc,, do not extend
limitafion. In the cass of State of bunjab Vs, Gﬁrdev
Singh repofted'in 1991 (4) SCC 1, the Hon'ble Supreme
Court has held that the party aggrieved_by an order,
has te aporoach the Caqrt for relief of declaraﬁion
thatAthe order_against him is inoperative and not
binding onn him within the prescribed period of
limitgtion, since after the sxpiry bf the statutory
time limit, the Court cannot give the declaration
soﬁght for, Thus, the .present application is not

maintainable and is barred by limitation al so,

- 6. The learned counsel for the applicant, houwevsr,

argued on the legal aspect that Rule 5 of the Central

- Civil Services (Temporary Service) Rules, 1949 and

s
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1965, is unconstitutional and should be struck down
for doing a violation of the Fundamental Rights of the
applicant, The learned counsel has referrad to‘the
case of Cen@ral Inland Qater Transport Corporation Vs,
B. N, Ganguli, reported.in 1986, Vol,I, SCALE, 799,
where the Hon'ble Supreme Court has referred to the
fact that the Service Rules should‘notlbe arbitrary,
The learned counsel has highlighted para,379 wherein -
.subh a rule or condition of service will bé ooposed to
the public policy and uwould be void, ﬂDUBver, in the
present case, the applicant in the grounds, has taken
a challenge to CCS(T.S,) Rules, 1949, The learned counsel
for the applicant forcefully relisd upon the decision of
the Central Inland Water Tranéport Corporation, ci£ed
above, Firstly, the authority of that case is simply
on the.scope of infringement -of -Article 14 of the
Constitution of India, In that Case, the matfer und er

_ an
Consideration was whether/unconscienable term in a
Contract of employment is void under Ssction 23 of the
Indian Contract Act, 1872 as-being opposed to public
policy and without sich g tarm éontained in a contract
of employment entgred into with a Government company,
is also void as infringing ‘Article 14 of the Constitution

of India, The Hon'ﬁle‘SUpreMB Court has considered Rule 9
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of fhe Central Inland Water Transport Corporation(CIWTC)
Ltd, Service (Discipline & Appeal ) Rules, 1979, Rule

9 provided termination of .employment for acts other than
misdemeanour, This related to the permanent employees

in the company, The Hon'ble -Supreme'Court held that

this Rule confers absolute and arbitrary poWwers on the
Corporation, It does not -even staté'uho, on behalf of the
Cofgoratidn, is to exercise that power, There are no
guidelinas whatever laid down to indicate inrwhat circum-
stances the power given by Rule 9(1) is to be exercisad

by tﬁe Corporaﬁion. Thus, the present Rule 5 of CCS(TS)
Rules, 1949 which has been assailed by the learned coﬁnsel
for the applicant, is in no way, analogou; to Rule 9(1)
Wvhich was gssailed. in the reported cgase,

Te The lsarned counssl for the applicant also referred
to the case of Swadeshi Cotton Mills Vs, Unioﬁ of India
reported in 1981 (2) SCR 533, The learned counsel highlighted

the principles of natursal justibe and the audi alteram partem

rule and in this reported case, it has beén held that the
rules of nétufal justice are implicit in every decision
makiﬁg Function, whet her juéicial of guasi-judicial, or
administrative, It is gl so laid down that inm certain

circumst ances, the principles of natural justice can be
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modified and in exceptional Cases, Can even be
excluded (Tulsi Rgm Patel!s case, 1985 (3) SCC 39s),
However, the learned counsel for the respondents
referred to the case of Champak Lal Chiman Lal Shah
Us, Union of India reported in A,I.R. 1964 SC 1854,
This is a constituticon banch dacision and glso

consicdered the vires of Rule 5 of CCS(TS) Rules, 1945,

The Hon'Bile Supreme Ccurt rejected the contention

that fhe rule is ultra“vires of Article 16, In this
authority, it Uas.also bonsidered‘uhgther any such
temporary employee whogse services are terminated .under
Rule 5 of the aforesgid Ruies, is entitled to protection
of Article 311 (2) in the same manner as a permanent
Government servant, It has been held that it is only
when the Government proceeds to hold a departmental
en;uiry for the purpose of inFliqting on the Government
seruant; one of the three major punishments irdicated

in Article 311 that the Governmgpt is entitled to the
protection of that Article, It is further held that the
motive or the inducing factor which imfluences the Govt,
to take actioﬁ under the terms of contract of employment
or the specific service rule, is irrelevant.

8. The learned counsel for the respondents also

\

referred to thae decision of the case of the Union of India
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and Others Vs, Arun Kumar Roy, reported in 1986 (1)

SCALE, 88, In this case alsc, there was a termination

simpliciter under Rule 5 (1) of the C,C, S, (Temporary

Service) Rules, 1965, The Division Bench of the

Calcutta High'Cogrt sat aside the judgement of the

Singie Judge, fﬁs Hon'ble Sup?eme Caurt st aside the
judgement of the DivisionlBench referring to the decision
of the case of Raj Kumar Vs, Union of India reported in
1975 (3) scR 963, referriﬁg to the amendment brought

into Rule 5(1)(b) w,e.f, May 1, 1965. The relevant
sortion isvrepféducéd belowi-

M eeeeeoThe offect of this amendmsnt is that on
1st May, 1965 as also on 15,6,1971, the date on
which the appellant's services were terminated
forthuith it was not obligatory to pay to him a
sum equivalent to the amount of his pay and
allovances for the periocd of the notice at the
rate at which he uwas drawing them immediately
before the terminating of the services or as
the case may be for the period by which such
notice falls short, The Government .servant
concerned is only entitled to claim the sums
hereinbefore mentioned, Its effect is that
the decision of this Court in Gopinath's case
(supra,) is no longer good lau, There is no
doubt that this rule is a valid rule bscause
it is now well established that rules made
under the provisc tec Article 309 of the Consti-
tution are legislative in character retraospectively,,"

g, In view 6F'the ahove facts and circumstances, the
applicant could not establish that the Rule 5(1) of the

CCS(TS) Rules, 1949, is ultra vires of the Constitution,

10. We find no force in-ths above application which is

oo.oqzot’
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A
patently barred by limitation and is also devoid

of merit and is dismissed, lsaving the parties to

bear their ouwn cost s,
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(B.K. Singh} ' (3.P. Sharma) \C\\)
Member(A) Member (J)



