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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI
0.A. No. 511 . of . 1988
T.A. No.
DATE OF DECISION
Shri 89 Charlu Applicant (s)
Shrpi LK Bhushan Advocate for the Applicant (s) .
Versus

UOI pep. by Secy. /o Watar Respondent (s) i
Resources, N/Delhi & another

} | Shri ML Vsrma Advocate for the Respondent (s)

CORAM :
The How'ble Mr. NV Krishnan, Administrative Fember
The Hon’ble Mr. - -~

Whether Reporters of local papers may be allowed to see the Judgerpent 9v/

To be referred to the Reporter or not ? _
Whether their Lordships wish to see the fair copy of the Judgement 2R

To be circulated to all Benches of the Tribunal 2 p &/
JUDGEMENT\
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ZNTRAL ADMINISTRATI VE TRISUNAL: PRINCIPAL BENGCH

NEW DELHI

Dated Friday ths aighth day of Ssptember,
Une thousand, nine hundred and eighty nine.

Presant

Hon 'ole Shrpi NV Krishnan, Administrative fember

Nsgistration No.0A 511/88

B8 3 Charly ¢ fpplicant .
Vs

1. Union of Ipdia rep.
Secretary to the Goyt, of India
Ministry of Watep Resources
Shram Shakti Bhavan
New Belhi=110001,

||/

2 Shri K Marwaha
Under Secretary to Govt. of India
Fiinistry of Water Resources
Shram Shakti Bhavan

New Delhi-110 001 Respondents

.y

Shri LK Bhuyshan Lounsel of Applicant

Shri ML Vepma

o

Counsel of Respondentsh?

JUQGM&NT.
In this application, the applicanf seg2ks a

dirsction to ths Rgspondents to allow him to cross the
efficiency bar at the staga‘of fs 900/= from the dus
date i,e., 1.1.1985 in the Prewrevised scale of fs 7200-1300
and to fix his pay at ths stage of & 940/-. The facks
of the case may be briefly noticed.
2.1 The applicant is an Assistanz Director in the
Central Water Commission., He was aue to cross the
efficiency bar in the scale of pay (prerevised) #s 700-
40~900-EB-40-1100-50-1300 from 1.1.85.
2,2 Before ordars could be passed, disc;p;inarf

proceedings were initiated, which culminated in the
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final Orderp da'ted 31.3.87 (RBS_D. /?{nnexurauII),
found guilty. The Disciplinary Authority imposed the
major penalty or redu;tion by one stage in the time scale

of pay»fEE;E;gﬁgiDq_Qﬁ;}hﬁea;vaéxs,uith the direction that

he will not earn increments during the period of reduction
and on the exziry of such seriod the reduction will not have
the effect of Postponing the Puture increments of his pay,
'és Specified in clausev(V) under Rule 11 of éhe Centrél
Civil Services (Classification, Control ang Appeal) Rules,
1965, '

2.3 As the said disciplinaty Procesdings wsre contemplatad

before he was dye to cross the efficiency bar op 1.1.85

-~

he was not allowed to Cross ths Bap.
2.4 Though the applicant has pPrayed that he should be
Paermitted to cross the ES Fran 1.1.85, the lsarnad counssl

of the applicant gave up this prayer in the light of an
1 -

Uefle dated 4.9,84, extracts of which have besn Filed by

Respondents as Annexure-I. These are redroduced below:

T(EXTRACT FROM MINISTRY OF HOWE AFFAIRS 0.M, NC,29014/3/84
ESTT(A) DATED THE 4TH SEPFEMBER, 1984 PARAS 3 ANG 4)

At present in casas where desartmantal Oroceedings =ztc.
are in progress, the Efficiency Bar cases of the _
official concerned is not cleared till the proceedings

- are concluded. It has bean decided that if on the
date of the actual DPC., the concernad Lovsrnment o
Servant is under sussension ox discinlinary./criminal .
court proceedings against him ars contemplated.Or pending,
the findings of the 0OPC ip regard to the crossing the
Efficisncy Bar stage should be placed in a s=zaled
cover, The .sealed cover should be opened after ‘
conclusion of the proceedings. If hs is Fully'exongratao,
the recommendations in the szaled cover may be considered
by the competent authority who may lift the bar .
restrospectively from the date recomnanded by thg apPe,
In thst case, the Government Servant will beg entitled
to the arrears of the increment(s). AIn S case,
howevsr, the proceedings do not result in complete
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exoneration of the Govsrnmsnt servant, he cannot

be aliowed to cross the bar with restrospective
effect. His case will be considered by the next

DPC which meets after the fimal orpders on the

‘basis of the procsedings have been passed, and
committe= will then consider him for crossing the
bar from the prospective date. UWhils doing so,

the Lommittee will take into account ths order
passed on the conclusion of disciplinary proceedings.

-In the case of officials who ars undergoing any

of the punishments mentioned in the CCE{CCR) Riles, -
other than 'censure', at the time tReir case for
crossirg the Efficiency Bar is considered.while

they may be cleared for crossing the bar if they

‘are otherwise considered fit by the OPC, zctual effact
of crossing the £fficisncy Bar may be %iven only

after the periocd of punishment is over'.

The applicant’s counsel conceded that in view of thas
sgcond para of ‘the above extract, his claim for being
allouwed to cross the TB from 1.1.85 cannot suruikg}as

the period of punishment will be ovgr cnly in 1990.

2.5 The applicant, thsrefore, argued that his case

for crossing the EB in the prescribpdAScéle a# the stags
of R 900/~ cught to have been considered by the LPC

which met:immediata}y after the Annexure II order
imposing penalty was gassed on 31.3.87., He prayed

for a suitable directicn in this behalf, so that, if found
fit,he cculd be permitted to cross fhe EB from 31.3.1550.
3 The Respondents have filed a reply affidavit.

Their reply is fairly simple. This is in fact, conisined
,in the letter dated 20th Apgil, 1¢88 (Resp. Annexure 111), ,
extracts of which are reproducsd beloﬁ:

" Thereafter vide Ministry's arder No.7(19)/84-Vig.
dated 31.3.87, major asenalty of reduction by one

stage in the tims scals of pay for a period cf o

three ysars has been impaosed up?nqhég u.eig.g1.;:87, .
which would be operative upto 31.3.%0. erms

of ﬂinistry~oF.HUme Affairs OM No,29014/3/84-Estt. (R)
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dated 4.9.64, in cases where such a major penalty

ie imposed, the case for Efficiency Bar Lrossing

can bs put up to the next Vespartmental Promotion
Committee after issuance of penalty drders who can
allow Efficiency Bar Crossing only from a prospective
date and that too can be made effective efter ths
penalty oeriod is ocver. In your case the penalty

order was issued on 31.3.87 and before that the scals
“had been revised w.e.f. 1.1.86. Under thsse circumstan-
ces, it is regretted, it has not been gossible +0 allou
you “fficiency dar Lrossing in the old scale",

4 I have heard the lsarned counsel of either side and

&_4qh@u :
sed the records. In the light of the deeision, 1 am
%\épétm/

taking im this cas§)it is not necessary t0 decide an issus

peru
|

revolving round the interpretztion of the last ssntence
of para 3 gf the femoc datsd 4,59.84, extracted in para 2.4
abovéo " The dispdted question was whether the case should
be considersd Ey that OPC uhich mests immediately after
the order imposing penalty was oassed or by that JPC which

meets after the period of punishment is over.

try to
5 It required grezt persuasion to fconvince the lsarned

counsel for the applicant that the reliefs he had grayed
for in this application, as renrcduced beslou cannot bs

granted:

" (a) an apprcpriate order or direction commanding

and directing the respondents to allow the applicant

to cross the efficlency bar on 1.1.85 in the scale

of pay of % 700~40--500=E58-40~1100=50-~1300 w.e.fs 1.1,1985;

(b) an appropriate order or direction command ing
and directing the respcndents to refix the pay of the
applicant in the revised scale of pay of'%2200-75-2§0Q~
LB-100=-4000 w.e.f. 1.1,1986 on such crossing of efficisncy
bar and to further allow the applicant to cross the
efficiency bar in the revised scale of pay on 1.1.1987;

order

(c) an appropriate for direction quashing and
setting aside the order of respondent No.2 dated 24th
March, 1987 {(Anmexure A) and directing the respondents "
to refix the pay of the fpplicsant in accordance with law',

2e3
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. He cannot be psrmitted to cross the EB at the stage of

. LL YEUT raed
Re 900/~ in ths pres=zexibed pay scale from 1.1.85 2% he
been : d

hagépunished in disciplinary proceedings and according
to the C.F, dated 4.5.84, he can bes noermitted to cross

the EB only from 1.4.90.after he has fully suffered the

}

punishhent. As he has already oﬁted for the revised pay

scale from 1.1.1986, the prerevised pay scale is not in

existencs in his casejexcept for purposes relatable to
perious prior to 1.1.1986. No doubt, he was normally
due to cross the £.8 in that scale from 1.1.85, But,
in the above circumstaﬁces, he cannot be permitted to
cross the E.8. From tha£ date but only from 1,4.90. ﬂé
that scale of pay is 'dead' as far as he is concerned
for any matter relatable to a Dgriod aFter1.1.86)there
is no question of his being allowed to crpés the E.B in
that scale nou, This is exacﬁly the stand of the
Respondents in their letter dated 20.4.1988 (Annexure 1112)
and it is sound.

6 The learned counsel'Fo: the appligant still
nersisted in his claim and dreuw ﬁy attention to the
Respondent 's order dated 24.3.87 (Annexure-A) fixing the
applicant's'paf at the stage of 2650/=- in the revised
scale from 1.1.86, It was further stétéd therein that
his pay would bs\revised further after c;ossing the E.B
in thes existing scals ( i.e.y the orerevised scale) from

4.1.,85 - He, thersfore, argued that he was still entitled

to eross the E.B. from 1.1,85 in accordance with this order.
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7 His interoretation of thie order datcd 24,3, 87
1s not correct. On that.date, final decision in|the
disciplinary proceeding had not been takan. In case he
WaS exonerated, he would bs entitled to ecross the E.8,
with restrospective effect from 1.1, 85, in accordznce with
the srocedure laid down in the O.0. gated 4.9.84 (Annexure-1).
It is on the basis of this possibility that it was indicated .
that his pay Qould be raised further after crossing the |

£.B. As that situation does not obtain, he cannot stake

any claim now under the order dated 24.3.87 (Anrexure=A),

8 The learned counsel then argusd that the contention ‘
raised by the Respondents would hold good, only if it is
established that disciplinary progeedings were contemplated

against him in November, 1584 i.e., Defore he was due to
’ _ required
cross the E,B. on 1.1.85 and therefore, his case was/te be

dealt with in accordance with =he C.fie. dated 4.,9.84
(ﬁnnexurew1). An -averment to this eFFact has been made

in the reply affidavit of the “esnondents dealing with

. had  in a M.P.
paras 6.1 to 6.6 of the application. He/prayed/that the

original records be seem to verify whether this allegation
wa2s substantisted, and this was allowed. He_da§$5$ad that the w
records be seen s ey Joie beon pyo ey

) To a question from the Hsnch as to why the records
should be .seen by the Bench .. .J uhen the apgl%cant has

| the Respondents averment
not mace out any prima-facie case to suspect/and it could

be presumed that the ”esponﬁent's statement would not bs

untrue, he replied that such a oresumption cannot be drsun.

-

e
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He felied for this contention on the judgement of the
Supreme GCourt in O.P. Gupta Vs. Union of India {AIR 1987 3C-

2257). He has drawn my attention in particular to para 15

thereof, The relevant portion of the judgement relied

upon is extracted below:

e have set out the facts in sufficient detaill

to show that there is no presumption .that the
Government always acts in a manner which is just
and falr. There was no occasion whatever to
protract the departmental enquiry for a period

of 20 years and keeping the appellant under
suspension for a period of nearly 1l years unless
it was actuated with the mala fide intention of
subjecting him to harassment. The charge framed
against the appellant was serious enough to merit
his dismissal from service. Apparently, the
departmental authorities were not in a position to
substantiate the charge. But that was no reason
for keeping the departmental proceedings alive for
a period of 2C years and not to have revoked the

order of suspension for over 1l years." {emphasis
suppdied)

It is needless to emphasis€&that the facts in the case
relied upon by the learned counsel are entirely different.
That judgement does not lay down that a statement made in the

reply affidavit by the Government of India %Z;regard to Q-
certain facts cannot be presumed to be true,&W#éz>{é@w@*9’*&é“ﬁgdl

10. That apart, the charge issued vide the Annsxure II
Memorandum dated the 5th March, 1985 clearly supportsthe

averment made in this case that disciplinary proceedings
' i )
were ng&bqb(aﬁnQS in November, 1984. The charge is reproduced

belows:

wThet the said Shri B.S. Charlu, while functioning '
as Assistant Executive Engineer, Central Water
Commission, Kurnool Gauging Sub-Division, ggrnool
during the period 1984 exhibited utter negligence
‘and lack of devotion to duty. In as much as he,
"after encashment of salaries Demand Draft No.703477
dated 28-2-1984 amounting to Rs.33,741.70 on
79-.2-1984 from the. Staté Bank of India, Main Branch,
Karnool, went along with the brief-case contailning
the money to Jaya Hotel opposite to the Bank to
have cofee. While taking coffee there, he lost
the brief-case and the money."

contdoe.



I amn, therefore? of the view thaf the statemént made
by the Respondents that 01501n11nary proceedings were
contemplated in November, 1984, can, in the aforesaid
circums aﬁces?oe believed without perusal of any other
official records. I am thﬂrm:ore ,satisfied that this

statement does not need further verification.

f—

1. The last plea made by thé anolicant was +that

in the molAm entation of the penalty imposed on him by
' W U‘rd5 :
Anpexure IIT it would be necessary to take a decision
) : :
to permit the applicant to cross the E,B, in the revised
N . , . ) . ..
pay scale’at the stage of Rs.28C0/~., That is an entirely
different matter which is not covered ég the present

gpplication. It is for the Respondents to look into the

matter as and when the occasion, therefory, arises.

12, For the reasons mentioned above, I am of the view
That the prayers made in this application cannot be
granted and the application, therefore deserves to be

:ejectéd. It is ordered accordingly.

13. There will be no order as to costs.

0
’

( N.V. KRISHNAN. )
ADMINISTRATIVE MEMBER
20~9- 1989



