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SMT. SHWEH LATA ’ .. .PETITIOMER
-VERSUS | |

LT. GdVERNOR, DELHI é QTHERS ...RES@DNDENTS

CORAM: - | /

THE HOM'BLE MR. I.K. RASGOTRA, MEMBER (ay
THE HOM'BLE MR. B.S. HEGDE, MEMBER (1) '

FOR THE PETITIONER . IN PERSON

FOR. THE RESPONDENTS ﬁRS. AYNISH AHLAWAT, COUNSEL
- FOR RESPONDENTS NO.1-3.°

SHRI K.L. BHATIA, COUNSEL FOR

RESPOMDENT MNO.4,

JUDGEMENT (ORAL)
(HON'BLE MR. I.K. RASGOTRAY

We have heard the petitioner in person and Mrs.
AGnish‘ﬁhTawat, Tearned coun§§J for respondents Mo.1-3
and Shri K.L. éhatia, 1eafaed cﬁunse1 for respondent

No.4., The case of the petitioner i3 that she was
appointea~as Hﬁndﬁ Officer in the Delhi Administration on
22.8.1978 in the pay scale of Rs.656—96®. The ﬁext
higher post in the promotﬁona1 channel for Hindi Officer
atAthat time was the post of Assistant Director .in the
pay sca1e-of §3,7®®—13®®. Dr. N.DL Paliwal was holding
thg post of .Assﬁstant Director in the .department from
31.1.1976.  Since Dr. Paliwal was»stagnatﬁng in the
grade of Assistant Director he made representations to
the respondents which culminated in the post of fpssistant
Director being temporarily upgraded to that of Deputy
- Director in the pay scale of_Rs,11®®~16@@. According to

the orders  of the Education  Department, Delhi

pdministration dated 20.5.1981 with the preation of the

temporary post of Deputy Director, the post of’Assﬁstant
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Director (Hindi) created vide sanction order dated
29.12,1969 and made permanent vide order dated 20,2.1976

was kept in abeyance with effect from the date the post

of Deputy Director (Language) is filled up. Dr. N.D.

Paliwal who was .holding the post of Deputy Director
(Language) retired from se?vice on  superannuation  on
3@.11.1987. .The " post has remained vacant thereafter.
The recruitment rules for the post of Agsﬁstant bﬁrector

(Hindi) proviae that the said poét has to be filTed up by

- selection by promotion, failing which by transfer on

deputation, failing bgth by direct recruitment. Hindi
Officers havﬁag five years’ service ih the grade rendered
after appointhent thereto on regular basis are eligible
for promotﬁbn to the post of.Agsistant Director. As the
petitioner was ”holdﬁng the post of Hindi Officér, she
made a number of représentations to the reépondents, the
Tast one being of 8.3.1986, reques{%ﬂg the revival of the
past of Assﬁstantﬁ Diréctor which had been Kkept in
abeyance on the appointment of Dr. Paliwal as Deputy
Director. In the meanwhi1e, the respondents created one
temporary post QF Senior Hindi Officer vide sanction
order dated 8,12.&981 to which résponent No.4, Ms, Meena
Dubey was appointed. Respondents aTso notified the
recruﬁthent fU]&é/fﬁé'post.of Députy Director (Language)
vide notifibat%oﬁ dated 23.2.1983. According to thé saitd
recru{tment rules . - the saﬁd.post %s to ke filled up by

promotion/transfer or deputation failing which by direct

recruitment. Hote below column 12 of the schedule

annhexed to the notification promulgating the recruitment
rules for the post  of Deputy  Diregctor  provides

"suitability of the regular holder of " the post of

i



. —3~

Assistant Director (Hindi) in the scale of Rs,1100-1660.
If-assessed suitable he shall be deemed to “have beeh
appointed to the post under those rules.” fhe zbhe af
eligibility  for  promotion/transfer on  deputation
Cincludes:-

"(i} Officers under the Central/State Govts,
and'Uﬁion Territories.

(a)(3) holding anologous posts} or Wwith five
years service in gosts in the scale of Rs.7E0-1300 or
equjva]ent; or with 8 years’ service in posts in '£he
scale of Rs.650-1200 or equivalent.”

Z. " There -was thus anly one pogt of &ssistant
Director in the cadre andnone‘post of Deputy Director.
Only an #Assistant Dirgctor in the grade of Rg.?é®—13®®
with five years' sérvﬁce would aspire for Tevel of Deputy
Director or an officer with 8 years' service in the grade
of Rs,55m~12@® would ¢laim consideration. A&fter the post
of Deputy Director fell vacant the respondents neither
" revived the post .of Assistant. Director nor was it
abolished nor did they fi]T. up the post of Deputy
Director by obtaining the services of anyone by transfer
on deputation or by direct recruitment in accordance with
the provisions made in the recruitment ruies.t In absence
of any reply from the respondents’ .to the: various
represénfations' the petitioner has  filed  this
- #ppplication under Section 12 of the Administrative
Tribunals Act, 1985 on 24.3.1988. By way relief she has

nrayed that the petitioner be promoted as Assistant

Director (Language/Hindi) after révﬁﬁing the post of

" Assistant Director.on the retirement of Dr. Paliwal.
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observed that:-

"No case for nterim relief is made - out.
However, any regular or ad-hoc promotion made to the post
of Deputy Director with the pay scale attached to the
post will be subject to the outcome of this application

-and the promoteeshould be informed aqcording1y.“

4, The facts of the case, as adverted fo ear1%er
are not disputed by the respondents. -The respondent No.4
in the fep1y filed has questioned the }right of the
petitioner to file this AppTication after a long lapse of
time. The respondent N$,4 has also contended that the
petitioner has no legal right to pursug har case for

. / !
seeking enforcement through the Tribunal.

éf When the petitioner was heard on 16.8.1993, the
1earned counsel - for the respondents No.1-3 was asked by
the Bench to find out the latest position‘as ordinarily
after the post of Deputy Diregtor fell vacant the post of
Assistant Director which was held in abeyance should have
been revived. Mrs. Avnish Ahlawat, Tearned counsel for
the respondents. sought.  time for the purpoée, which wa%
a110wed'and the case was listed as part-heard for hearing
today. The Tlearned counsel for respondents Mo.1-3 Mrs.
Avnﬁsh &hTawat tdday produced before us a Tetter of
respondenté No.F.8/6/81-Edn./SAD dated 16.821993 which is
addressed to her by the Undef Secretary (Admn.) and reads
as under: |

"I am to refer to telephonic conversation of

date and to inform you that U.P.S.C. has been approached

3. When the case came up on 18.4:1988 the Tribunal
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for amendment in the Recruitment Rules for. the post -of
Assistant Director (Hindi) in Language Department, Delhi
Administration, Delhi in the pay scale of
Rs.2200-75-2800-E6-100-4000 and their repTy is  still
awaited.
It ds further added that the post of assistant

Director (Hindi) i3 being revived and thereafter the post
of Deputy Director (Language) will stand abo]ﬁ%hed."

|
6. Learned  counsel for  respondents 1-3 also
“ brought to olr notice the position aé appearing in the

office note of the respondents wherein it is stated that

while no assurance was given to the petitioner that she

would Ee considered for the post of Assistant Director
(Hindi), the post of Assistant Director (Laﬁguage) “is
being revived and it .is proposed to consider her _for
appdintment fn the said post subject to Her eTigibility
as per the provisions of the ‘recruitment rules and
further subject to the condition that she will not clainm
any right in any post in DANICS. As far as respondent
No.4 §s concerned, there s no order or an§ other
material which is on record to indicate that she has been
appointed to the poét bf Deputy Director. In that view
of the matter, the petitioner should have no grievance
against respondent MNo.4. #s adverted to above,4.the
respondants have now taken the correct decision ﬁnasmuch
as that they are reviving the post of Assistant Director
w%th jmmediate effect. This should have been done by
them right in 1987 when the then Daputy Director retired
oh superanhnuation. & post which is held 1in .- abeyance
cannot be deémed to have been abolished unless a specific

order to that effect is passed by the competent
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authority;“ The word 'abeyance' means "a stafe of
suspension, dormant condition: a position of being
without an owner.” .Aﬁyar’s Judicial Dictionary 18th
Edition 1988 explains the distinctfon betwsen a post
being Kept in abeyance and a wvacancy simpliciter by
stating that in the case of latter, it is available to be
filled uﬁ at anyt%me; while in the cage of the forﬁeri
the post has to be brought into 1ife from the stage df

dormancy and then a wvacancy created to be filled wup.

" Otherwise put, when the post is kept in abeynace there is

no vacancy because there is no post to be filled up. The
word abeyance connotes tempory withholding or suspension
or keeping in dormance condition. It implies that onﬁe
the reason for dormancy is no longer there, it has to.be
revived by giving 1ife to it. The respondents- should,
therefore, have revived the post w,g.f. 1.12.1987  and
taken action to fill up the post by holding selaction
from amongst the eligible candidates in accordance with

the recruitment rules which were prevalent at that time.

7. e that as it may, now that the respondents
have decided that the post is being revived and action

being taken to i1l up the same from among the eligible

candidates in accordance with the recruitment rules  and

that the petitioner will be considered for the said post,

the cause of  action for the petitioner no Tonger

Csurvives., Since thhe petitioner has been in the direct

1ine of promotion for the postof Assistant Director
(Language) we direct the respondents to consider har case
immediately for promotion on ad hoc hbasis subject to her

dtherwise being eligible and suitable. In case ths

regular promotion s likely to take time in view of the
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fact that SHe is left with only about a service of one
year more, In case the petitioner is found fit for
regular promotion to the said post, she shall be further
entitled to notional fixation in the relevant scale of
pay from the date the vacancy arose from 1.12.1987
without any financial benefit ti11 the date she is
promoted to the post of Assistant Director.. This would
mean that the petitioner shall be deemed to have been
promoted to the post of Assistant Director notionally
from the date the wvacandy arose thereby giving her the
benefit of grant of increments without any payment of

!

arregars t111 the date she 1is promoted as  Assistant

Director and her pay fixed accordingly.
g. The 0.4. is disposed of, as above. Mo costs.
iy d A

(B.S. HEGDE) (I.K. RASGOYRA)
MEMBER (J) MEMBER (A)



