CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUN
‘o | INEW DELHI

I 0.A. No. 491/88 :
' T.A. No. ‘ 159

DATE OF DECISION 4.4.1991,

Shri C.P, Nanda Pexitiomerx Applicant

In person Advocate for the Petitioner(s)

Versus
Delhl Admlnlstratlon & Others - Respondent s
:’”r’: Frefie .:::uuau Adcocate for Respondﬂnts 1& 2
Shri B,B, Sharma Advocate for the Respondent(x) ¥

CORAM
The Hon’ble Mr, PeKs Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr. P.C. Jain, Administrative Member,

@ . ,

Whether Reporters of local papers may be allowed to see the Judgement ? e,
To be referred to the Reporter or not ? Fo

Whetier their Lordships wish to see the fair copy of the Judgement ‘7/ oo
Whether it needs to be circulated to other Benches of the Tribunal ?

el e

(Judgement of the Bench delivered by Hon'ble
Mr, P.K. Kartha, \Ilce-ChaJ.rman)

The applicaht, who has_uorked as Public Prosecutor
in the Office of the District & Sessions Judge, Tiz Hazari
Courts, Delhi, Filed this application unde; éection 19 of
the Administratiﬁe Tribunals Act, 1985, seeking the
folloving reiiefé:-
(i) To set aside the entife proceedings held
f or selecfion of an officer for appointment
* to the post of Public Prosecutor in the
Directora£e of Education;
(ii) to sat aside the impugned order of recommendation

dated 22.3,1988 by which the U.P.S.C, T ecommand ed
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the name EF respondent No.é (Shri S.C.Saxena)
for appointment to the post of Public Prosecutor
and declare that the recommendation is arbitrary
and not based on the perusal of barticulars
of service experience along with character
rolls, biodata, etc,, and it is also contrary
to the ruless;
(iii) to set aside the recruitment rules for appoint=
ment to the post of Public Prosecutor; and
(iv) to regularise him as Public Prosecutor so
long as hg coﬁtinues to be the senior-most
regular Chief Prosscutor,
2. It may be stated at the outéet-that the applicant
retired from Government service on attaining the age of ’
superannuatioh on 31,11,1988., During the arguments, the
learned Counsel for the respondents stated that Shri Saxena
is due to retire on 30,4,1991,
3. The applicant began his career as P.S.I, in Delhi
Police in 1956~57, In 1965, he was promoted as Prosecuting
Inspector, as Senicr Prosecutor in 1970, and as Chief
Prosecutor in 1973, He has worked on ad hoc basis in the

post of Public Prosscutor from 27,5,1985 to 30,6, 1988 by
On—"
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grant of extensions from time to time., The last extension
given to‘him Was on 14,3,1988, according to which his
period_of'ég_ngg appointment was ekﬁended upto 30,6,1988
or till regular arr;ngemant vas made, Whichever was ea;lier.
He was, in fact, reverted u.e,Ff 20,4,19B8, the date on
which the interim order given against his reversion was
vacated by the Tribunal,

4, The recruitment rules for the post of Public
Prosecutor which uwere notified in 1987, provided, inter
alia, that the method of recruitment is "y, transfer on
‘deputation” and that consultation with the U.P.S.C. is
necessary Uhilg selecting an of ficer for appointment on
deputation; No doubt, the applicant was sligibla to be
coﬁsidered for appointment by transfer on deputation as

he fulfilled the requisite qualifications prescribed under
the recruitment rules,

5. The Delhi Qdminisfration urﬁte to all the H=zads

of Bepartments on 3,4, 1987 regarding their proposal to
fill up the post oF'Public Prosecutor by tfansfer on
deputation and reguested that the vacancy be circulated
amongst the of ficers so that those who fulFilled the
requirementé, could aonly for ghé nost of Public Prosecutor,

In response to the said circular, 10 officials\responded
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and applied for the post, including the applicant, The

Ue Py SeCy held é personal talk on 18,3,1988 uithithe
candidates and thereaf ter, recommended Shri Saxena
(Respondent No.4j for appointment to Ehe ;ost of Publice
Prosscutor, The applicant is aggrieved by his non-
selection,

6o The contention of the applicant in a nutshell is
that being the seniormost regular Chief Prosécutor, he
should have been appointed to the post of bublic Prdsecutor
on the criterion of sehiority and that he has a vested
right to be appointed as such. The applicant has also
contended that the‘post of Public Prosecutor is to be
filled by transfer on seniority basis,

T As against the above, the respondents have contended
in their counter-affidavit that according to the relevant
recruitmgnt rules, the post is to be filled by transfer on
deputatien and that the appointment of Shri Saxena pdrsuant
to ghe recommendationsvmade by the U,P,5.L.y is legal and
valid, They have also argued that having participated in
the selection process, the applicant is estopped from
challenging the validity of the very same selection,

8. We have carefully gone through the pleadings of

both the parties and have cdnsidered the rival contentions,
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The récruitment rules of 1987 stipulate that the post of
Pﬁblic Prosecutor is to he filled up by transfer on
deputation and.in consultaﬁion with the U.P,S5,C, The
respondents haueigiven due publicity about the vacancy
by notifying the same to the Heads of dspartments of the
Delhi Administratién. Ten céndidates were in the field
of selection, The U.P,S.C. also conducted a personal
talk of the eligible candidates, including the applicant,
In these facts and circumstgnces, the selection made by

the U.P. SeCs which is in accordance with the recruitment

- rules, cannot be faulted on any legal or constitutional

grounds, It is clear that seniority alone is not the
critgrion for seleétion. The applicant has only a
right to Be considered for the post.

9, Another aspect of the matter is that an applicant,
afger naving appeared at an interview held by the U.P.S.C,
and failed to get selected, cannot challenge the validity
of the very selection made by the U.P.S.C. (!igg_afij
Kishore Dubey & Others Vs, Union of India & Another,

ATR 1989 (2) CAT 577 at 592),

10, With regard to.th; prayef of the applicant for
setging aside the recruitment rules for appointment

to the post of Public Prosecutor, he has not given any

grounds except that it is contrary to the provisions
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of the Criminal Procedure Code, The provisions of

wluet, ¥
Section 24 of the Code of Criminal Procedure w&é?\deals

with the appointment of Public Prosecutors, envisage,

inter alia, that where in a State thers exists a regular
cadre of Prosscuting Officers, the Stats Government shall
appoint a Public Prosecutor or an Additional Public
Prosecutor only from among the persons consigting such
cadre (vide Section 24 (6) of the Code of Criminal
Procedure, 1973)., In the instant case, the anpointment
of the Public Prosecutor was from the reqular cadre of
the Prosecuting Officers of fhe Delhi Administration, As
thaere is only one post of Public Prosecutor, filling it
by the mode of transfsr on deputation cannot be said to
be unreasonable or unconstitutional, as in this manner,
the best person could be selscted for appointmént. We,
therefore, see no .merit in the prayer made by the
applicant for quashing of the recruitment rules in
gusstion,

1. In the lightUoF,the foregoing, We ses no merit

in the present application and the same is dismissed,
leaving the parties to.bear their own costs.
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IRUAT (e
(P.C, Jain) (P. K. Kartha
Administrative Member VlCe-Chalrman(Judl )



