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IN THE CENTRAL ADMIN I STRATILVE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI-

Reqri.hki.QA 478/1988

Shri V-S. Venkat^rsqhavan

Vs.

Dete of dacisiori:29-01-1993-

/

.Applic3nt

Ministrv^of Defence and Artather Ftesponderits

For the Applicant

For til© Respondents

OOR«4:

. .Shri B.S.

Mainee, Counsel

.Mrs. Ftej Ki*nari

CJK^ra, Counsel

The Hon'ble Mr. P.K. Kartha, Vicje CtiairmanfJ)

•t«

The Hcjn'ble Mr. B.N. Dhoimdiyal, AAninistrative Mewfaer

1. Whether Reporters of local papers may be aJlat^d

to see the Judqrnsrtt?

2- To be referred to the Rspi:>i-ters or not?

JUDGMENT

(of the Berich delivered by Hon'ble Shri P.K. Kartha,

Vlrje ChairmanCJ))
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In a batch of eleven rases, includinq the instant

case, questions of seniority and pranotion of officers of the

Militant Enqineerina Service (MES for short) have been

raised- The applicants in these applications are direct

J^njits belonqinq to two categories - those \irtTo qualified in

the Ctarapetitive Enqineerinq Services Examination and those

liJho qualified in the interview by Union Public Service

Ctximission (UPSC for short) throuqh relaxation of the rules.

They were initially appointed as Assistant Executive

Enqineers(AEE for short). Some of them had been promoted to

the qrade of^ Exeojtive Enqineer(EE for short)) after holdinq

regular DPCs and sane had been promote on ad hoc basis but

these promotions had been nede subject to the final outcome

of the litigation which was pending in the Ctwrts. MP

1180/1987 filed by the Union of India praying for transfer to

the Principal Beirch from the Jodhpurj, Calcutta and Hyderabad

Benches, applicaticms filed by the officers of the vras

allowi^ bv the Hon'ble Chairman vide order dated 9.5.1989 so

as to avoid conflict of decisions and that is hou these cases
I

have come up before us for consideration and disposal.

We have heard the learned .ccainsel for both

parties at -length and have gone throuqh the voluminous

records carefully. The respondents have made

available the relevant minutes of the meetinqs of the

DepartJiRental Promotion Committee (DPC for short) whic^ have

been perusaB by us. We h&v© duly considered the catena of
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decisions relied upon by totti sides*. Them ai-e thma maior

qroups of officers of Ennineerinq Cadre of MES, namslv, the

prrmotee qroup, the direct recruit Cinten/isaj) qroop and

tiis Direct Recruit (Examination) qroup. The interests of

these qroups are riOt similar, fte'/erthsiess, S'̂ rse of the

issues are cc^jsnon and it ii^uld be convenient to discuss than

at the outset'tefore considerinq the facts of each case-

3. Broadly spsakinq. the issues raised arise oot of

the decision of the Supren® Court, in A, Janardhana Vs-

Union of India. 1983 SCC (LSS) 467. The applicants am

contendinq that •Janardhana's case has not been properly

understood and itripJefnented. The respondents are contendinq

that they have imol^rnsnted it in letter and spirit-

*C3se law relied up^n by the applicants:

AIR 1973 SC 1088: AIR 1964 SC 423: 1976(1) SLR 806: AIR
1987 SC 1889: AIR 1968 SC 1113: 1989(9) ATC 799: i98& ^.4) SLJ
564y 1988(3) SLJ 208; 1988(3) SLJ 241: AIR 1988 SC 225b:
1939(1) (»T) 43b: 1968 ,SLR 333: 1976(1) SLR SOhi
1991(2) srj (CAT) IQG: 1989(1) SLJ (CAT) 2b7: 1992(2) JTCa:)
264: 1989(9) ATC 396: AIR 1990 SC 311.

*Case law relied upon by the respondents:

1989(4) SLJ (CAT) 927: ATR 1987(2) CAT_637: ATR 1987(2) CAT
60: 1991(1) SLJ(CAT) 530; 1984(4) SLJ h64: 1987(1) SLJ (.CAT)
462: 1989(3) SLJ (CAT) 219: 1989(4) SLJ(CAT) 723: 1990(2)
SLJ(CAT) 268: 1987(1) SIJ(CAT) b92: 1989(2) SIIALE 20b; Alf?
1992 Sc' 1806": 1992(3) SLJ 73: JT 1992(5) SC 667: JT 1992(5)
ST 565: JT 1992(5) SC 525: 1990(14) ATC 379^ AIR 1969 SC
1249: 1974(1) SLR 595; AIR 1955 SC 233: 1987 Supp.SCC l5:
1988(3( SLJ 204; 1988(3) SLJ(CAT) 241: 1988(3) SLJ(SC) 61;
1991(1) SLJ (CAT) 4: AIR 1987 SC 1748: AIR 198b SC 1378:
1989(9) ' ATC 799: 1990(1) ATJ 440: 1971(1) SCX: b83: 1974(4)
SCC 308: 1968(1) SCR 111? JT 1992(5) SC 92: 199ia8) ATC 65:
AIR 1992 SC 435: 1991(2)) SLJ 100; 1991(2) .
SLR 594: AIR 1985 SC 227: AIR 1967 SC 1467; AIR 19&7 SC 1910:
AIR 1969 Delhi 15: AIR 1985 SC 1558: AIR 19/0 SC 1748: AIR
1985 SC 1457: 1992(3)SLJ 272: 1987 SCC(LSS) 27.2: 1989(2)ATC
499: AIR 1974 SC 87: AIR 19&8 SC b07; AIR 1971 SC l^lft: AiR
1987 SC 1889.
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^ Shri Jsnardhana was an Assistant Executive

Brsainesr bslonqinq to the promotes cateaorv. He had fil^ a

Writ Pfetition in the Kamataka Hiqh Court in 1979 questioninq

the validity and l^ality of tJie seniority list- dated June

14, 1974 and the panel of prcsnoticff^ dat^ January 13, 1975 in

respect of 102 officers preparaS on the basis of the inipuqn«3

seniority list. Prior to the publication of the iinpuqned

seniority list, a seniority list of AEE was drawn up in 1963

and another list drawn up in 1967/68. In the operative part

of the iudqr^nt in Janardhana's case, the Supreme Ctourt has

directed as follows:-
«

"f-st a writ of csrtiorari be issua3 -quashinq and

settinq aside the s^iority list dated June 14, 1974. It is

further hereby declared that the seniority lists of 1963 and

1967/68 were valid and hold the field till 1969 and their

i^vision can te made in respect of members iriio joined

service ^fter 1969 and the period subsequent to 1969- The

panel for promotion in respect of 102 officers included in

E-in-C<s Procsedinqs No.65020/EE/74/EIR dat®3 January 13,

is quashed and' set aside. All the promotions qivai

subs®3uent to , the filinq of the petition in the Hiqh Court

. -.5/-
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are subject to this decision and must be readjusted by

drawinq up a fmsh panel for promotion keepinq in visi; the

1963 and 1967/68 seniority lists of AEE in the liqht of the

observations contained in this iudqment".

5. -Tf-e seniority list of 1974 was prepared

consistent with the quota ruls^ Before the said seniority

list ^rfas prepare, one Bachan Sinqh and another, t-fo

prc«K>t®Bs to t}-ie post of Assistant Executive Enqin^r in the

years 1958 and 1959 respectively had fil^ a Writ Petition in

the Delhi H|̂ qh Gourt chsllenqinq the appointment of ,several

dii^ recruits of mes on the qround that their appointment

was csDntrary to and in violation of the rules of recruitment

and they wer® not validlv appointed and, therefore, could not

become rr^bars of the Service. The Writ Petition was

dismissed by the Delhi Hiqh Court and the Blatter was carried

in appeal, to the Supranf®' Court. The Supreme Court in

Janardhana's case observe that in Bachan Sinqh's case, the

court "upheld the appointment of those direct recruits who

v^re appointed after interview, by the UPSC by holding that

tliat was done in relaxation of the rules both as to

competitive examinaticm and the pronotions given ai^er

relaxing the quota rule. The c»urt held that direct, recruits

'-^o were appointed by interview fall within the class ^ of

direct r^ruits".

-.6/-
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In Janart3hans*s case, it was observed that sines

r^ruitmsnt cjontrarv to the recoqnised mods of recruitment

urider the relevant rules t.ss held valid in Bachan Sinqh's

case, "it must follow as a corollary that the same aneraency

caanj^ll^ the Govemnient to recruit by promotion enqineers to

the post of AEE Clsss-I in excess of the auota by exercisinq

the poasr of relaxation and such recruitment ipso facto i^ould

be valid- The prcsTJotees beincj validly prranot^ as the ooota

rule yas relax^. would bsoon® n^inbsrs of the Servics.

Whether the^ vacancies '*^rs in the t^rmanent strenath or in

the temporary cadre is irrelevant t^causs ncsTfe of than is

mvert.ed on the ground that no more vacancy is available".

The appellant and those similarly situated iijere recruit^ by

promotion durinq these years in excess of the quota as

provided in tiie rules. The recruitment havinq been done for

mestinq the exiqencies of service by relaxinq the rules,

including the quota rule, the promotion in excess of quota

would be valid. Once the recruitment vas leqal and valid,

there aas no difference between the holders of permanent

posts and tsnporary posts in so far as it related to all 'the

mssnfc^rs of the ser-zice. Persons recruit«a3 to t^Rporary posts

would be Ronbers of tiie Service-

...7/

\



.7.

Jartardhana's case, the Supreme Court took note

of the fact that the cmota rule was wholly mlax^ between

1959 and 1969 to suit the. mcfuiremants of service and

observs^ that no effect can he aiven to the seniority rule

«Jiich '^olly interlink^ with the quota rule and t^nnot exist

apart from it on its oMn stmntith. This was implicit in the

Seniority lists prepared in 1963 and 1967-68 in respect of

Assistant Execajtivs Engineers ^.^ich wer® drawn up in

aocsondance with the principle that continuous officiation

determines th& inter se seniority, it was observed that the

afomsaid two seniority lists were leoal and valid and drawn

up on the tesis of the principle which satisfied the test of

Article 36 and that they tnust hold the field. ifrB Supren®.

Ctourt ftjrther -observ®3 that the 1974 seniority list vas

liable tp he quashed on the followinq qrounds:-

, "The criteria on which 1974 seniority list is

founded are clearly illeqal and invalid and this st^s from

a misunderstandinq and misinterpretation of the decision of

this Court in Eac^ian Sinqh's csse. it also overlooks the

character of the ac^intmsnts made durinq the period 1959 to

1969., It treats valid appointjjents as of doubtful vsliditv.

It pushes down persons validly appointed below those who were

' ^ ...8/
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nevsr in service- and for reasons which cannot appraciste,

it is teino made sffec^j,vs fx^fn 1951. m our opinion, there

was justification , for radrcP^na ths seniority list

atl-ectina persons recruited or prosnoted prior to 1969 when

tha roiss 3caoired statutory character",

S- With nsaard to the pmyer of the appellant for a

dimction to qoash the panel for promotion dat^ January 13.

19/b of 102 officers on tha qronnd that it was drawn up on
the basis of the impuonsd seniority list in sfh3.ch the

apr^liant artf] several similarly situated Assistant Exs^jtive

Er,ginears praijoted i^y back in 1962 onwanJs did not find

their Place, and therefore., not trc^^ted as teinq mthin

the zone at pronotion; the Supreme Court ob3srv'«3 in

Janardhana^s case ttat th-;,s i^lisf misst follow as a necessary

corollary- The Suprens ODurt observed that a fresh rsnsl for

pratsoLion will have to be drawn, up, consistent '-ath the

seniority list of 1953 and 1967 "because it vas not disputed

that pr^sotion froffi the csdre of AEE to Executive Engineer is

on the principle of seniority-ojiji-ji^-rit". Tha api^llant had

soiiQht interim relief by ^.^y of injunction r^tminina the

respondents not to pronvote any one on the basis of the panel.

The Supreme Court dsclin^ to arant suQh relief "bacause

exiqenciss of service, do demand that the vacancies have to be

1-1 iled". In oi-der to protect the interest of the appellant

anu those similarly situated, it was made clear that "anv

/
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prrsmotion given subs^jent to the date of the filinq of the

peti tion in the Hiqh CCajrt rsiust te tanrorarv and must abide

bv the dacdsion in this appeal. Therefore, consecruent upon

the relief bsinq aiven in this aprsal . the proTKstions mil

have to be j^diusted and the case of the appellant and those

similarly siti)Bt«3 will have to ba examined for beinq brouaht

on the panel for promotion".

9. Son® direct recruits throuqh examination filed

i~svie5^ petitions in the Suprsne Cburt ^ich were dismiss^

(CMP Nos. 8727-31 of 1983 - ^tedanlal arid Others Vs. U.O.I-

and Kos. 9856-61 of 1983 - O.P. Kalsian a Others Vs.

Union of India). Ctontsnpt petition filed in Janardhana's

case was also dismissed(CTP No.25406 of 1984). Thus the

iudqnient of the Supreme Court in Janardhana's case is final

and bindinq.

^0- An important issue raised in the litiqation

before us is whether promotion fj-aii the cadr^ of Assistant

Esacutiva Enqinesr to Executive Enqineer is on the principle

of seniority-cun>-inerit or on the principle of

ffiBrlt-cum-ssniorltv.

...10
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11- Broadly speskina. there are two nisthcds for

promotion knoan to service jurisprudence - selection method

and non-ssiection mathcxS, The relative importance of

seniority and merit ^i^ould depend on the method specified in

the Recruitment Riilss. The relevant decisions of the Suprejre

Cou3-t on the subject, may ba sunmisd up as folloMSi-

\

•i) Sant Ram Sharns Vs. State of Raiasthan, AIR

1967 SC 1910, the SupiiKi® Court observed that it is a

established rule that promotion to ssl>®:rt:.ion grades or

selection posts is to be based primarily on merit and not on

seniority and that iBhen the claim of officers to selection

costs is under consideration, seniority should not be

rsaarded except wJ^ere the merit of the officers is juda^ to

be equal and no other criterion is. therefore, available.

(ii) In State of Mysore Vs. Syed Mehnosd, 19S8 SLR

333 at 335, the relevant rules provide for pronotions to be

fjsde by selection on the basis of seniority-cum-msrit. The

Supreme Court observe that selection will te on the basis of

seniority subjecrt to fitness of the candidate to discharge

the duties of the post frcsn amona persons eliqible for

prcmotion. It was further observed that "where the promotion

is based on seniority-cum-merit, the officer cannot claim

prcsnotion as a matter ol" riciht by virtue of his seniority

alorse. If he is found unfit to discharae the duties of the

higher post^ he may be passed over and an officer junior to

him may be ororfrated".

..11/-
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(iii) In Janki Prassd Parimoo Vs. State of JaK,

1973(1) so: 420 at 431. it was observ^ that "sel^^tion means

that the man select^ for pirsnQtioni must be of merit: where

proTKJtion is by s^ioritv, merit takes the second place lait

when it is a selection, merit takes the first place and it is

implicit in sijc^ selection that the man must not be iust

avsraqe".

lin Union of India Vs. M.L., CapDor,. 1974 SCCfLSS

5 at 24—25, the Suprsne Q^urt has csonsidered the meaninq of

the service rule i.^ich stipulate that the selection for

inclusion in the select list shall be bas^ on n®rit and

suitability in all respects with due reqard to seniority. It

was observed that "'<i^3t it means is that for inclusion in the

list, merit and suitability in all respects should be the

qoveminq consideration and that seniority should play only a

secondary role. it is only when n^rit and suitability are

rouqhly ^^ual that seniority will be a determininq factor,

or, if it is not fairly ixissible to make an assessment inter

se of the merit and suitability of two eliqible candidates

and come to a firm conclusion, seniority would tilt the

scale".

State of Kerala Vs. H.M. Thomas, 1976

SGC(LSS) 227 at 252, the Suprsne Court observed that "with

r^ard to promotion the nomal principles are either

fi^rit-cjm-seniority or ssniority-curo-merit.

Ssniori.ty-cum-merit means that qiven the minimum necessary

merit requisite for efficiency of administration, the senior

thouqh the lass fueritorious shall ha^ nriority"

..12/-
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(vi) In D.K.. Mitra Vs. Union of India, 1985 SOC(L&S)

879, the Supreme Court upheld the validity of pnnmotions made

on the basis of merit to the qrade of Divisional Medical

officers. The rules were amended to provide promotion by

non-selection method (i.e. seniority-cum-suitability). It

was held tl>at promoticMis and ar^jointments made under the new

rules cannot affect promotions and appointjnents already made

under the unamsnded rules.

(vii) In R.S. Dass Vs. Union of India, 1987(2) SU

(SC) 55 at 63, the Supreme Q»jrt observed that "where

selection is made on merit alone for promotion to a higher

service,selecticHTj of an officer although junior in service in

preferaxjB to his senior does not strictly amount to

supersession. V^iere promotion is made on the basis of

seniority the senior has preferential right to promotion

against his juniors but virtiere promotion is made on merit

alone, senior officer has no legal right to promotion and if

juniors to him are selected for promotion on merit the senior

officer is not legally superseded. When merit is the

criteria for the selection amongst the members of the service

officer has legal right to be selected for promotion,

except that he has only right to be considered along with

others".

..13/-
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(viii) Irs state Bank of India Vs. Mohd. M^uddin, 1987

SOC(L&s) 464, it was observed that "whenever promotion to a

hiqher ipost is to be mads on the fesis of merit no officer

can claim prcB}K3tion to the higher post as a matter of riaht

by virtue of seniority alone with effect from the date on

which his juniors are pronot^"'.

six) In s.B. ffethur Vs. Chief Justice of Ctelhi Hiqh

Court, 1989 SOC(L&S) 183, it was oi^srtfed that where

selscticsi is to based on B®rit, seniority can fas taken as

a relevant factor for limitina the zone of consideration

provided tiiat this is not done so riqidlv as to exclude a

proper selection on snerit beino made. Hie minimum

©Iambiiity qualifications has to be kept distinct fmn the

zcaife of csDnsideration and even if there are a larcje number of

candidates who satisfy the minlmm eliqibility r^irement it
)

is not always r^ira3 that they should be includsj in the

zone of consideration.

U') The distinction between the method of promotion

by selfs:rtLion and of promotion on the basis of

seniority-cuiT>-merit has been noticed in the t^se of R.s.

Rachunath Vs. State of Kamataka, 1991(2) SCftLE 808.

OU
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i2- AcconSing to the ralsvant Recruitment Rules

notified in January, 1970, the post of !2xacutive Enqinser is

a "selection post". The applicants in scsne of these

applications have referrrsd to other orqanised Enqineerinq

San/ices whes-e the correspondiriQ asst in the senior Class I

scale is njDn—selection post. Even in the Surveyor cadre of

MES, the post of Surveyor of Works '^jhich cormsponds to that

of Executive Eriqineer is treated and described as

"non-selection post". Thus acK»rdinq to them, the

description of the post of Executive Enqineer as "selecticffj

post" in MSS was an erroneous departure from the normal

pattern of prcsrotion in correspondinq post of other

souivalsnt orqanised services. The respondents have arqued

that any reterence to other orqanised services as '̂ ^11 as

Sun/eyor Cadre of MES either in Fisjtter of duties or in matter

of pnaiotion to the post at Executive Enqinesr has no tearinq

on the case as promotions to the crade of E:<ecutive Enqin^r

in MES are made on the basis of the statutory recruitment'

rules wiiich classify the post as a "selertJion post".

applicants have relied upon the subnissions

made by the Departniant itself before the Estimates (^smdttee

of Parliament to the effect that one of their chief aims is

to brinq some parity in promotional nrososcts in the MES with

-..IS/-
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those •pr'xsvailinq in other Enqiiriesri.riO Dscsms-R-sivts like

Railways'; and the CPWD(Vide 25th Rsport of th® Estimates

Committee, 1981-82). The [^aartJnent had submitted a Cadre

Review piT>DOsal t.o the Gwyen-tfri^Tt iji 19SD--81 in wfrich i.t wbs

stated that the mst of A3s;i.sti^]nt Ex'ec3.3ti.ve Enqineer was
/

tunctionally a ti-aininq post. Ac«ordiinQ to the applicants,

this indicated that promotion to the next hiaher qrade i.e.

to the post of Execaitive Enqfinesr was to be made on the basis

of sei-iior-:i.'tY"-ci.OTi fitness.

A:'5 aQiii.inst t'.h® atove„ ir.hcs resr»ndents have

cjontsnded that no decision had been taken by the' Govemnt^nt

at that point of time to make the post of Executive Enqlneer

a non-selection post to be filled ori the basis of seniority

only. They rsave also deriiied that ths post of Assi.stant

Executive ©•^qi.neer has been accepted to be a traininq ix^st.

Anotrier poi.rvt iirqsd by tf'ie appli.cants is that, the

Third Pay Ccmrtission had stated in Para 6 of Chapter xiv of

i.t3 report that the junior qrade ij) orqanis^ Enqi.neeri.nq

fiervi.csBS serves as a trai.ni.nq ar^d preparatory rx3ri.od tieforxs

pra-noticsm to senior scale after five to six years. According

to trtei-n, the atove recomv!ei'idati.on has been accepted by the

Gi:>vej'nrrient. . in thi.s context, they have j'eli.ed upon the

iudqrnent of the SupreiTHS Ctourt i.n Por-shottam Lai Vs. iJni.on of

India, AIR 198? SC 1088.
—r
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lb. As soainst ths abc-ys. the rsspDrrdsnts have stated

that ths i-Bpart of ths Third Pay Ccfrfnissjon does rrot cont-Bin

ar;y rBcofn7?snd3tio!i for m3id.-no the jscst of EKscutiva Engineer

a non-~3slect.iori cost to hs tillssd bv sEriioi-i.tv-cijrn~fitness

and. tharsfoj-e. tSie cruastion of its ao^eptancs-; doss, not

arise. Aocoidina to thsfn.Pui-ushottam Lai's, case is not

appiicabla to the facts and ci iTJumstanc-ss of ths case.

17- Ths njiinq in Janardhana's case principally

rslatsd to ths brsa'icdcjwn of tha quata-j-Qta iTile and ths

enuncietion of ths principle that continuous officiation

tfetsririinGs inter se seniority of direct recinits and

prorrQtees. Accordinoly. ths S'dprans Court set aside and

quashed ths saniority list, dated 14.S.1974 and upheld the

validity of the seniority' lists of 19S3 and 1967/68. The

SuprafBB Court further sat aside and quashed tha penel for

promotion in respect of 102 officers on tha basis of the

S€;:-i7n o F.1'Lv list of 1974. As s ros prC4T>Ot!-IlOT7S

subsecruent to ths filina of the petiti.on in the Hiqh Court.»

it was directed that tiiS sarr® ^.sauld ba • subject to the

decision in Janajxlhan's case and must be r-sadjusted by

di-avjina up a' frtssh panel for prc-iTiOtion keepinq in view the

1963 and 19S7/&8 seniority lists of Assistant ExeciJtiva

EnqiTieen^ in the liqht of the obser'/a"tions corjtainsd in the

judqfi>3nt» The SBprsns Court did not specifically cc>nsider

a--
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the question as to whether tf-ie promtion from AssitL.

f:!^xeca.ltive aiqineer to - Exea.)tive G:i-(qi.ni3er is to ioa on the

basis;: of selection rriethod or non selection rriethod. thouqh it
(

has made an obssrvati.ori in para 3? of tlie incJc/rrsent that "it

vas not disputecj that promotion fron the cadr-s of AEE to

Executive Enqineer is on the princi.ple of seniority
\

merit". Apparentlyr the above observation was mads

.without regard to the the relevant recruitinent rules of 1970

dealino with the selection met^iod to be followed for

prmotion frorr Assistant ExedJtive Encjineer to Executive

Enqineer.

'̂ "hs resv^ondents ^save menti.onsd :3.n scsrie of the

counter-affidavits filed by them that, the method follosjed by

thefn for pranoti.on to the post of Executive Engineer is

seniority-cum-merit in sorre paras and merit cum-seniority in

scxrte other p^iras. Thj.s is hardly r-elei/ant as the matter is

to be qoverned by . the relevant recruitment rules. The

mlevant recruitirnsnt rules of 19?0 class:i:fied the' 5;x>st of

Execi.itive Enqineer as "Selection Post". In vis^n? of this, we

are of the opinion that pro!-i'K:vtion wiade by adoptinq the .

selec?tioi-i n^ethod cannot bi2- faultfsc^ on la-jal or- c\onstitut:ioiiaI

aroonds. Durinq ' the hearincj of these matters, our attention

was drawn to the reH:;n.iitJT}erit rules foi" the p^st of Exa':?(.!tive

Enq;i.neej" noLi,fi.ed on i3.6.Sb which aqa:i.n classify the post as

"Selection Post". The recruitment rules of 1986 w®re^

-.18/
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nowaver, by miss „otifi«J on 9.7,9) entitUri the
Indian Dsfenm .5«rvic» .of B,c»„«,r..(f;«n,it«.,nt and

additions of a,le.,, :190.,, to «ich the
DOst Of EScecotive BncjintKM- is to ha fillt»3

of Sixty SIX t/-j Bsreant by BroBcition fron th©
grade of Assistant SxiLojtive Bwinesrs on non..-,sl«=tion tosis

and of thirty tnr« ;l/2 „,-«,nt fro,,, the crade of Assistant
aiqlnaw on sslMion tesis- "Itis aiiBixJed rul,«s of mi shall

=«« into for« on ths date,of their Bubli,«.ion in the

official (537-ette® uhich is 9.7.1991. In other uords, ths
aiM>„ded rules ars only prosB,aetive and not retrosfBctive in

• operBtion and would not aov&rn the fiilina up of the

vecancies prior to 9.7.1,591. That toin,., so, the of
the rules have no relavar^ce to these apjpll.cations before us.

obsai-ved above,, in tsms of Para 3? and 39 of
the judqment of the Supmn® Court in Janardhana*s case, any

proynotion Qivsi-^ subsequent to the date of filino of the

pet:i.t:ion :i.n the l-iioh Coi.!rt in 1979 will have to be madiusted

and tfie case of S^iri. Janardf-iavia' and those similarlv 3i.tU£:ited

w,i.il have to be ®xaiTd.n©d for baina broi.5qht on ths panel for

pranotion,, Afresh mrmj for profnotion will have to be dravn

up consistent with the seniority list of 1963 apd 1967 in

v:isw of t.he fact Lhat tf'ie ajprsrie CtMjrt had quasf'ied the p^unel

for promotion dated 13.1.1975 of 102 officers on the around

that tiie saf?ie was drawn up on the bas:i.s of the impuqned

seirioritv list of 1974 which had also been auashed.
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20. We are, therefore, of the opinio-i'that the action

ot the rssp«:>ndent.s :in reviswinq t;.he rwofnotions madjs unto tha

filinQ of the petition in the Karnataka Hiqh Court and in

prsparina fresh parvels of pron'otions after such review and

subsequent periods was truly in irnplerrssntation of the

di.fai.;tions or the ijupreyrte Ctoijrt in Janardhan's case.

Frorrotioi'ffi fiiade on ti'ie bsiisis of tiie imp.!qrisd seniority list

of 1974 had been quashed by the Soprxsrna Court in Janardhan's

case. Prorrsotions rrede after the filinq of the petitions in

tJ-ie Karnataka Hiah Court have been held to be subject to the

oijtCTfjs in Janar-dhana's case. Therefore,, the rxsisdjustrrsent of

proffiDtions, ^-eferred to in Janardhana's »3se,do©s not
!

nsKsssari.l.y n®an t'fiat those Who have already bsiSTi " pra7K3ted

should not te disturlrwsd in their existinq positions in the

panel of pranotion recjardless of the merit as adiudqsd by the

OPC on the basis of the seniority lists of 1967/68. Tf-ie

purport of the judcynent in Janardhana*s case is that the

entire exer-ci.se of frtakiinq proi'noti.ons to the post of Exec!.it:ive

Engineers should be undertaken afresh oi'i the basis of the

1967/6S--seniori ty list in the liqht of the observations

contained in tlie judqirusnt. V/hether- or not it would be fair

and just to revert tliose who had aJ i~eady been duly prmoted

as Execi.)tive Einqineers „ after the lapse of a few years, while

drawi.nq up fresh panels for promotion pursuant to the

directions of the Supr-errse (::ourt in Janardhana's case is an

entirely different matter, which will be coi'isidered later in

the cjqurse of this ii.idqment.
OL^
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2:L The DPCs for 1976., .19?'? and 1978 vere held ori the

b3s:i.s of t,he ssnioritY list issvied :i."n June, 1974 which 'fiad

basn set aside and quashed in Janardhana's case.

Ac«3rc5inqlv, Review orcs for the oriainal DR:s field in 1974,.

1976,, 1977 and 1978 wbtb held from 28th Miijv to -31st Pfev,, 1984

arid 30th Jnlv to '6th ./^nqust, 1984 in 'fa/hicfi 'those oarsons who

elicisible as on the date of the meetinq of oriai.nal DPC:

were consider-ed. All the persons vho wem eliaible at that
I

point of time as per the seniority list upheld by the Supreme

Court, wer-e ccmsidered. As a result thereof, s-svi.sed panels

for profi-iotion to the Grade of Executive Enqi.neer in

rBplacevvieiYt of the panels reoofiirrtended by the 0ri.q3.nal DPCs

held in the years 1974,, 1976, 1977 and 1978 -were issued.

These panels wer® i-acoinrteridsd irw the r-evi.ew DPC:s oi'i the basis

of the 1967/58 seniority list which was held to be valid by

tiie Si.jprema C3aurL,.

22,, Di?C for fi.llinq up of the vaciiwicies of 1979 and

1980 was held in June,, 1985 on the basis of the seniority

list of 1967/68 cira.ilated on 19.11.1984 after deletion of

such persons as had be@n promoted on the reoomnendaticMTr of

Revi.ek? DPC. T!"ie respondsi'vts have st.at.ed that the:re was rio

need to rreke any additi.ons to t.hs sefiiiori.tv list of 1967/68

at t.i')at. st.aqe becisusa tfie zones of consi.deration foi" tl'ie

nurrter of vacancies of 1979 and 1980 were fully ccxvered by

that li.st,.

..21/.- .
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f>PC for fill ana up the vacancies of 198.t to 1984

was held from 19th May to 22nd May, 1986 as a result of Whi.ch

panel of 216 officers was published on 13th June, 1986. The

DPC had befor-e it • the seniority list circulated in 1985

containinq additions to the seniority of 1967/68 in respect

of such offi.asrs as had ioi.r«3tii servic® from 1969 onwards and

those left over fi~onf) tl'ie said seni.ority li.st after filling up

file vacarici.ss of 1979 and 1980 by trie rxsrsons nBcommendGjd by

the DPC held in June, 1985,

24. Tiie Tribunal would not ordi.nari.ly i.nt.srferx3 vri.th

the piTxsedinqs of the DPC which is chai red by a Member .of

ti'ie l.JP5iC, unless there i.s evidences on reo^ord to i.ndi.CTt.e that

thev wer:© vi.ti.ated by- unfairness or arbitrari.ness. • There is

no such evidence on record in these applications before us.

25. Some of the applicants have arqued that accordinq

to the recrui.Cinent rxsles of 1970, prmioti.or-i to the nrade of

E!:xeci.itive E:riqi.neer is to be bv a Group "A' DPC consisting of

(a) Cti3i.m!ctr(/Mi;s!rter- of ti'ie UPa'.: (b) ..foi/nt aBC-'natary (P&W),

Mi.r^istry of [tefence and (c) Enqi.r-ieer'""i.n-rChief., In the

i.nStant case, the .loint i^retary (PSW) did not attend.

Enqi.neer-i.n--crn.ef also did not att.ei-id the ffteeti.nq and i.n f-ii.s

place one Maj,. General J.P. Shanna attended the nieetinq.

.22/-
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Thus, til® very cxyristitution of the DPC wholly iliejqaJ and

iTnsustcjri.nabl.s_ Apart frars thivr,,. the DPC did not si.t for niore

than 4 days . It purported to have scrutinised a larqe

- HDrnbar of confidential mports in such a short period,

•iBaciinq t.o the irvferancas that the scrutiny was made in a

mschai-iicai manner.,

The respondents have denied the aforesaid

contentions and alleqfati.ons. Acoordinq to thern. Joint

Secretary (kaw) did i-fOt attend the meeting of .t;..he DK: but it.

was because of his other urgent preocjcupation. Major General

Sfianra who was aff:iciatina EriQineer"-:i.n Q'tief and vho

balonrjed to the MES attended the meetinq.. The DPC was

presided over hy a imnbar of the UPSC and beinq exr>erts :in

ti'-ie job. there was nothinq stranqe in doii-sq the job in 4

days.

•'•n Union of Indiia Vs. Sofnasundaram, AIR 1988 SC:

2255, the Supreme Court has upfield the validity of the Office

Msffiorandum No,.220:ll/6/7b--Estt,.D dated 30.12,76 issued by the

CtepartJTient of Per-sonnel acxjordincj to whicti "the proceedings

of the Departjmental Pranotion Cawnittee shall be legally

valid and can be operated upon notvj:!.thstandinq the absence of

3)~iy of i ts rnemters oti-fer tlsan the Ci"iairireiin prxTvided tl-iat the

meiTiter- was duly invited • but he absented ' himself for one

reasovp or the other- , and tt'iere Wii^s no dsliberst.e atterrfpt to

exclude him fi'oiTi the deliberBti.ori of 'the DPC arsd provided

furti'ter that the rnajor-ity of the rvKSfters constitirtinq the

teparhi'ientBl Pronotiori Corv8ra.tto.5e are present in ti'ie n'feetinq".

23/--
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relevant fi:ie of the msp:>ndents, we

hava aesi-i that thouqh they had initialiy inforrRsd the iJPSC

that the Joi.nt SacmtajT (PSW) and Lt. Gfen. R.K, Dhawan.

Kna.i.near in Chief -would attend, the meetincj of the DPC to be

hsld f„:,„ .(9.5.1986 to 22.S.:19S6, ths Jt. smta,-y inforaBd

on 19.5.86 that he was not attendinc? the msstina due to

praoccufstion. As :r^ards Lt. Gen. Dh™, the

iSnqineer in-Chief's Branch informed the Ministry of Defence

on .!.fc.b..i98& that he was ret?uimd to prtx:s3ed to Jaipur for

soirie urtjent operational rec(i.iirsnents and that Mai. General

J.P.. Sharrnc^, Officiatinq aTOinesr-in-chief would attend the

DPC.

the above, the absence of the Joint

Secretary(paw) at the meetings of the DPC would not vitiate

the procaedinqs. ^1ajor General Sharma ^ho'was officiatinq

Knqinesr .i.-fi-Chief and wfio belaciqcjd to the MfSS was not

:i.ncofnpetent to K3rt:ic:ipat.e in the deliberstions of the DPC,

As th€5 majority of the Ms!ffters imr& present, ws are of the

opinion that the prtsceedinqs of the DPc;s cannot be said to be
i

i.riya '.i. i d o r irciCTnsti.tuti.oria1.

SosTie of the appiirants have ar-qued that relative

assessment was not on the basis of equality. While some have-

bcjes-i adjudcjed on their performance in the post of Assi.starit

f!;x\™x:.i.)tivs Knqi.ns^Mir, scmt® others li.ke the applicants have teen

. . . 24./-
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also adiudqed in the h:iqher post of Executive Enqinser. m

this cx^i-itsxt,, they have relied vinor* the iodqrrrent of the P'ull

Bench of this Tribunal dat.ed 29,10.1991 in OA 306/1990 and

connectsd matters S.S. Sambus and others Vs. IJniorv of

lnd3.a and Others, in air opinion,, the aforesaid decision of

the P'tjil Benc'fi and other decisions ci.ted tefore us are

distinquishable, in our opinion,, where pronrrf:ions ar.3 to be

made by selsctioji mstJTod, as in the instant case, it is

snti.r^lv left to the DPC to weke its c^wn classi.fication of

the, officers beincj oonsidersd by them for promotion,

irrespective of the ar-£idi.nQ tf-jat rrev be sh(»n in the

confidej'itial r-eports,. It. is for the DPC to consider the

confidential reports as a whole in this regard.

31. The arjpl i.cants have stated that no supersession

took place in the selection rrade in 1985 but there was lame

scale, sijper-sessics-iis in the selecrtioiT made i.n, 1986.. The

. resixjndents'have stated that sel ©cations in 19SS and 19S6 were

trede or* thse basi.s of the sarrna- selecti.on imsthfsd and that i.t..

was a matter of- chance that them were no supersessions in

the selccjti.on nedie i.ri .i.98h. In our opi.riii.onf the prcx:^^edi.nqs

of the DPc;s chai.red by fferifiber of the UF>SC cannot. be

i.nvali.dated on the arorrnd allaied by the applicants.

There is,, however; another aspect of the rretter.

.....25/--
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SDne Liis applitai-vLs had been dihly pranat^sd to t.h® qraSs af

Exscijtiva &ra:i.n®er (:>n the basis of the seniority yhi.ch

exiivtsd at t.he relevant tjjrK- and tefors thss SuprBfm- c:ourt

delivered its judorntent in Janardhana's case. These seniority

-lists tiave bean rscjrewn or- updat.ed :in tiie liafrt of tf'iP

judarrKant. ot the Suprefr® Co!.!rt'. in ..'fartardhana's case. In Oijr

cmsidered opi.nion,. justice and equity I'^riuire that

those wrio have already been promoted shall not be reverted

and they shall be accommodated in the qrad© of Executive

!ina.i.ne«r so as t.o prDt.ecft the pay ai'id allowances and the

incrsfrsents c^rawn by tte» i.n the said qrade. Tlieir- T^ay and

allowances,, should be fixed accordiivqly. Itiey would also be

entitled to incrmients in ti'ie qrade af t&ecutive Enoineer

fraii the respective dates of their'initial appoi.ntrvient in the

qrade of Executive Engineer. Their further proTfotions shall,

however, be ifiads on- 'the basis of 'tha seniori'ty lists

pr-epar-ed by ttie responderrts pfuj-suan't. 'to 'the judnyrK=>nt of 'the

:>!!!prenii-i- Coui"t:. i.n ..Janardi-iana *s case and in scxxMxiarKx-! with 'the

relevant r-ecnjitii'ient. rules.

.26/--
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33- In the above fc»cicqround, ue may consider OA

478/1988 filed by Shri V.S. Verikataraqhavan T«^ile uorkinq as

B^cecaitive Enqineer in the Military Enqineerinq Service (MES))

in the office of the GarrisiSrs Enqineer, Visakhapatnam under

tile Ministry of Defaice. The applicant has prayed for the

followinq reliefst-

"This Hon'ble Tribunal may be pleased to isstje an

order or direction quashinq the pmceedinqs of the 2nd

respcBTdent in No.41023/l/86/EIR dated 13.6.1986 and direct

the respondents to act in accordance with the iudqmsnt of the

&jpreine Ccairt of India in Janardhana Vs. Unicsri of India

n^ported in 1983 53C paqe 769 by readjustinq of the promotions

made from tha year 1974 to 1984 strictly accordinq to the

arisal of vacancies in each year and ccarjsider and promote the

applicant to the post of ExecaLJtive Enqineer bi? including his

name in accordanos with his seniority in the category of

Assistant Executive Eiv^ineers and Post Graduate aial ification

in the ar^jropriate panel year and award all suc^i

consequential and inci^entitl benefits imrludinq seniority and'

emolifflients as WDuld accrue to him, and paSs siJch other order

or furtiier orders as tliis Hon'ble Triisinal may deem fit and

prc^r in the circumstanoes of the case". "

0^
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34. The applicant entered service as Assistant

Executive Enqinesr, Class I in the MES on 28.12.1967 on

selection in the Bnqineerinq Services EXtanination held by the

IJPSC in 1966. He was the holder of a deqree in ETiqineerirKj

before selection ar^S subsequently obtained a post qraduate

deqree. He was recomnended by the DPC for promotion as

f^xscaitive Enqineer and pi-omotad as such cmi 5.3.1979. He has

stated that whien the panels came up for n^djustnsent by the

DPC in Octjoberf 1984 and July, 1985 in in*)lem^taticwi of the

judtynent of the Supreme Court in Janardhana's case, his name

was not included in the years 1974, 1976, 1977, 1978, , 1979

and 1980. When the DPC was held in 1986 for the vacancies

for the years 1981, 1962 and 1983, his name was included in

the panel for the y^r 1983 at S.No.70 ard the attire service

nsndera? by him upto tJie date of tiie publicaticsrt of the panel

of 1986 was treated as ad hoc. He has also stated that the

£)PC whic^ prepared the panel for the vacancies of 1979 and

1980 drew tiie panel strictly accordinq to the seniority in

the cadre of Assistant Executive Erwineers withcsjt any

supei-session. liie said method was not followed for the year

1981, 1982 and 1983 with the result that several of his

juniors as Assistant Execajtive Bnqineers have been included

in the panel for the year 1981.

...28/-
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The applicant has calla? in cfuestion the

efilarqenaent of the field of choice by including 40 pei^sons

who were ad hoc apnoint-ees but who secured retrospective

rsQularisaticai of sen^ioe as Assistant Executive Bnqineer in

1964. He has submitted that the delayed preparation of the

panel tili June, 1986 was to favour this bloc^ of 40 persons

who v«»re junior to him.

The applicant has also artjiKsd that his name

shcajld have been included in the seniority list brouqht upto

date before the process of readjustment of par»els was

cxannenced.His name did not ficjune either in the seniority

list of 1963 or 1967/68 of Assistant Executive Engineers. It

included only as far as dinfict recruits wer« coix^med,

persons so recruited through Encjineerinq Services Examination

held upto the year 1965 and promoted upto the year 1967. in

respect of direct recruits recruited throuqh the examination

held in 1966 arxJ acrointed in 1967, s»»iority list was

published only in Novemter 1984 and the ajlplicanfs name was

includ«3 at S.No. 167. The review of promotiar)?; for tiie years

1974 78 wasiield before suc^ seniority list was prepared.

respondents have stated in their

cxajntsraffidavit tliat following the decisicffi of the Supreme

Court in Janardhana's case, all the officers ortDmoted as

...29/-
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Execartivs Enqinssrs on the r^rcsimendations of the DPC held in

1974, 1976, 1977 and 1978 wsrs revert^ as Assistant

Executi^/e Enainsers- Thsy were, hcsjever, allcwed to

continue as Exscajtive Enairissrs on an ad hoc basis. The

applicant was one amonqst them. The services mnder®3 as

Executive Enqinsers prior to their reversion was treated as

service mnder«3 on ad hoc basis. A n^rf BFC was held in 1984

for review of the promotion in respect of the vaars 1974,

1976, 1977 and 1978. The case of the applicant was not

consider^ for prOTOtion as his name did not fioure in the

1967/63 seniority list. The name of the applicant alonq with

others who joined the service till 1969 were added on to the

seniority list of Assistant Executive Enqineers, keepinq in

view their lenqth of service and it was circulate on

19.11.1984. Thouqh the name of the acplicsnt came up for

consideration by DPC which met in 1985 for promotion aqainst

the vai:ancies for the years 1979 and 1980, he aavld not qst

selected on acxssunt of his placarieht far below in the list of

Assistant Executive Brtqineers and also for the poor qradinq

hs earned. The seniority list of Assistant Executive

Enqinsers had to be further extended to include those who had

ioinsd the sen.'ics after 1969. Ilie extended seniority list

was finalised only in 1985 and the DPC '^ich met in 1986

considered the names aqainst the vacancies for 1981, 1982,
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1983 and 1984. 'rtie applicant was selected aqainst the

vacancy of 1983 based on the qrad.inq earned by him.

38. As necfards 40 persons referred to by the

applicant, the respondents have stated that they were

initially selected for ad hoc appointment as Assistant

Executive Engineers by a duly ccaristituted DPC which met in

197/!,L3t"er their services ware recjulsrised with effect, from

the date of their assiminq the charne. These officers were

^justed aqainst the departjnental promotees qiKota, The

serdority of the applicant was not affected in any way by

inclusion of the names of these officers in the s«iiority

list of Assistant Kxecjitive Engineers.

39. The resptTfsdent s have stated that the could

not meet for selection for the years 1979 to 1984 as the

seniority list of Assistant Exeaitive Bnqineers from 1967/68

did not have as many n^nes Ss ccaild provide the oonf)lete zone

of consideratJ^on for the vacancies pertaininq to the years

1979, 1980, 1981, 1982, 1983 and 1984. As such, the list was

extended first in order to include the rsames of the members

joined service till 1969 and on the basis of that

seniority list incliidinq the persons joined service till

1969, DPC for promotion to the qrade of Executive Engineer

...31/-
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aaainst the vacancies of 1979'and 1980 was rontiuct^ in 1985.

This seniorxty list yias further extend^ in order to include

in it natnss of such parsons who ioin^ sen/ics after 1969.

Such seniority list csuld be finalised only in 1985 and

form^ the basis for 1986 DFC which was conduct^-for makinc?

selection for the years 1981 to 1984.

^ see no leaal infirmity in the seniority lists

of 1984 and 19S5 or the pronotions made to the arads of

Executive Enainser on the basis of the said seniority lists.

In Janardhana's case, the Supren® Court had quashed the 1974

seniority list of Assistant Executive Encjineer^ and panel of

102 officers issued on 13.1.1975 and subsequent panels

on the said seniority list. The,DPCs held in 1974, 1976,

1977 and 1978 bas^ on the 1974 seniority list of Assistant

Executive Engineers \isre quash^ by the Suprsr^ Court in

Jsnardhana's case. In view of this, the respond^ts held

review DPCs on the basis of the 1967-68 senoritv list for the

years 1974, 197S, 1977 and 1978. The adoption of the

selection insthod by the DPC was in acssordance .with the

relevant racruitnjsnt rules.

41- In our considered opinion, the implarsntation of

the directions of the Supr®i® Court in Janardhana's case

....32/-

IsH



%

7-2?c66F
.32.

involved the revision of ssinioritv lists and preparation of

frssh ranels for prcanotion to the grade of Execajtive

Enaineer.The UPfS: was also associat®^ in the task of

preparation of fresh panels for promotion- There is no

raaterial on record that tha DPCs chaired by a Member of the

UPSC. acted arbitrarily or unfairly in drawlnq up the panels

for pPOTnotion.

I

42. In the liaht of the above discussion, hold

that the applicant is not entitl«3 to the reliefs souqht in

the present application, except to the extent mentioned

in para 32 above.
-V

43- The applicant was initially pranot^ to the mst

of Executive Enoineer on 5-3.1979 on the basis of

recc«5rK3ndations of the DPC c^air^ by a r^fember of the UPSZ.

The DPC held in 1986 selected him as Execaitive Engineer

against the vacancies of 1983- In cur c^inicffi he shall te

acKXHisnodat^ in the grade of Executive Engin^r for the

purpose of protection of his pay and allowances and

irscrements drawn by hirn and he shall not be revert^ frcsn the

said grade. The incr^i®nts earned by him in the post of

Executive Engineer frcsn 5.3.1979 should bs protected and his

pay and allowanirses should bs fixed on that basis, if this has

TiOt already b^n done by the respondents- We order and

direct acKsordinglv- There will be no order as to costs.

•3
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