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IN THE CENTRAL ADMINISTRATILVE TRIBUNAL

. PRINCIPAL BENCH, NEW DELHI.

Reqn.No.OA 47871988 Date of decision:29.01.1993.
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The Hon'ble Mr. B.N. Dhoundival, Administrative Member
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In a batch of eleven cases. including the instant

| Case, owestions of seniority and promotion of officers of the

'

Military Engineering Service (MES for short) have been
raised. The applicants 1in these applications are direct

recruits helonging to two categories - those who'qua]ified in

"the Ccmpei‘.itive E:nqineeriﬁq Bervices Examination and those .

who qualified in the interview by Union Public Service
.Comnission.(,u{'JSE for short) through relaxation of the r;Jles:
They were initia) ly  appointed as Assistant Executive
Engineers{AEE for short). Some of thém had been promoted to

the grade c::f‘ Executive Engineer(EE for short)) after holding

‘reqular BPCs and some had been promoted on ad hoc basis but

these promotions had been made sijhject to the final .outcome

of the litigation which was pending in the Courts. MP ,

1180/1987 filed by the Unioh of Indis praying for transfer to

the Principal Bench from the Jodhpur:'_;. Calcutta and Hyderabad

Benches . applications filed by the officers of the MES was

| allowed by the Hon'ble Chairman vide order dated 9.5.1980 so

as to avc_mid conflict of decisions and that is how these cases
i [ . .
have coma up before vs for consideration and disposal.

z. ‘ We have heard the learned .counsel for both.

parties at length and have- gone through -the voluminous
records carefully. The respondents have made

available the relevant minutes of the mestings of the

' Departmentsl Promotion Committee {DPC for short) which have

" been perused by us. We ‘have duly considered the catena of
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decisions relied uvoon by both sides*. There are thres major

groups of officers of Enginesring Cadre of MES. namaly,. the

promotee groun,  the divect recruit {interview} group angd
the Direct Recruvit (Exsmination] group. The interests of
these groups sre not  similar. ﬁev&rthe}ess, sOme of' the
isspes are comnon and it would be convenient to discuss them

at the outset before considering the facts of each case.

3. Broadly speaking. the issues raised arise oot of

the decision of the Svoreme Court in A, Janardhana Vs.
‘ oo {1883 357. The soplicants are

don D? India. 1883

Aot been  properly

conterding that Janardhana's case has

understoad and  implemented. The respondents are corrtending

that they have implemented it in letter and spirit.
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AIR 1073 sC 1088: AIR 1964 ST 423:; 19756(1) sSLR BOG: AIR
59 1113: 1989(0) ATC 799: 1985 {4} SLJ

1)
1987 SC 1889: AIR 1988 =C
554y 1988{3) SLd 208: 1988(3) 503 241: AIR 1088 SC 7255:
1980¢1} 803 (CAT) 430; 1958 SLR 333: 1976(1) SLR 805z
1961(7) 203 (CAT) 108: 1889{1) sLJ (CAT) 257: 19%2{(2) JT(SC)
754: 1988(9} ATC 3%6: AIR 1920 SC 311.

*Case law relied upon by the respondents:

a7 (CAT) 977: ATR 1987(2) CAT &37: ATR 1887{7} CAT
(1) SLJ{CAT) 53D: 1984{4) 3LJ 564: i987{1) SLI{CAT)
} SLI{CAT} 219; 1989{4) S JECAT)Y 723: 1990{Z7)

a. 1987(1) SLI{CAT) 597; 1889(2} SCALE 2Z05: AIR
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ooy oo 1808: 1997{3) sLJ 73; JT 1992(5) =C 6§67 JT 1992(5}
e 555; JT 1997(5) SC 525: 1990{i4) ATC 379: AIR 19869 SC
i746: 1974(1) SLR 595: AIR 1955 EC 233: 1987 Supp.SCC 15
1088(3{ 803 204;: 1988{3) SLI{CAT} 741: 1988(3) sSLI{3C) &1:
1001{1) SLJ (CAT} 4: AIR 1987 =C 748: AIR 1985 5C 1378:
1080{93 ATC 799: 1990{1) ATI 440: i071{1}) =CC 583y 1974{(4)
o 308 1988(1) sCR 11i: JT 1992(5) sC 9Z: 1901(18) ATC 65:
pIR 1907 =C 435; 1991(2Y} 8LJ 1D0; 1991{Z) sSLI 14: 1974(1)

oS sC 777: AIR 1987 SC 1487: ATR 1957 5C 1910:

sCc 15b8:
1687 soC{Le8} 272; 1988{(Z}ATC
ac 507: AIR 1971 SC 1318: AIR

1987 =sC 1888. CX"‘
RN ¥ A

ATR 1970 8C 1748: AIR
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4. , Shri  Jsnardhana was van Assistant Executive
Enginear belonging to the promotee category. He had filed &
¥rit Petition in the Karnataks High Court in 1979 aquestioning
the validity and legality of the seniority 1:“15t\ dated June
14, 1974 and the panel of promotion dated January ]"3;,, 1975 in
respect “of 102 officers prepared on t'he' basis of the impuoned
' ssniarity‘ list. Prior to the publication of the impuoned
seniority list. a seniority list of AEE was drawn up in 1963
. and another list drawn up in 1967/68. In the operative nart
of the judqrgent in Janarﬁhanla*s cag.é_. the Supreme Court has
directed as follows:—
. ' ,
“Lat >a' writ c;f certiorari be issuved ﬁuashinq and
sei;tinq‘aside the @j.éﬁty list dated June i4, igfid, It is

further hereby declared that the seniority lists of 1963 and

" 1967/68 were valid and hold the field till 1959 and their -

ravision can be mede in respect of members who Joined
service sfter 1959 and the period subsequent to 1969. The
Bané} for promotion in respect of 107 officers iné]uded | in
E~in-C's Proceedinés NO-SSO'ZG/EE:I’?ZUEIR dated Janvarv 13,
1975 is quashed and set aside. All the promotions given
'subsaquen't to  the filing of the petition in the High Court.

O~
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are subject to this decision and must be readjusted by
drawing up a8 fresh panel for promotion keening in view the
1963 and 1967788 seniority lists of AEE in the light of the

observations contained in this Judoment®.

5. . - The ' semiority list '§f 1974  wss prepared
consi;t@nt with the ouota rule. Before the said seniority
list was prepared, one Bachan Singh  and 'amther, two
promotees to  the pc;st_\ of Assis£ant Executive Engineer in the
vesrs 1958 alrd ‘195‘3 respectively had filed a writ Petition in
the Delhi H'{qh Court challenging the appointment of . several
direct recruits of MES 01‘1 the ground that their appéintnent '
was contrary to and in violation of the rules of récﬁﬁtment
and thex;; were not validly a‘aﬁointe’c? and, therefore. could not
become mambers of the Service. The Writ Petition was
dismissed by the Delhi 'Hiqh Court and the matter was carried
in appesl;to the Sunreme Court. The SUpfenae Court in
. danardhana‘’s case ébserved that in Bachan Singh*s case. the
'court “upheld the appointment of those direct recruits who
%m’aﬁminted after interview by the UPSC by holding that
tjwat was done  in mléxation of the roles both as ' to .
compatitive e;aming;tien and the promotions were given after
Irelaxincz the cguota rule. The court held that direct recruits

who were appointed by interview fall within the class , of

direct recruits®. - O</-




5. In Janardhana’s case; it was ebsér:ed that since
recruitment contrary to the recoonised mode of recritmant
ursde}‘ thg re]evént rules was held valid in Bachan Sinah’s
case, "it must fellord as a corollary that the same enemenc'!
compelled the Q}!fgmnt to recruit by promotion engineers to
the post of AEE Cléss—l in excess of the 'quota by exercising
the ’;Ja?.ﬂer of relaxation and such recnﬁtment ipso facto ﬁould
bg valid. The promotees being validly promoted as the oguota
rule was ;‘ela:zér}_. ‘wonld bsx‘:z:me mambars of the Service. |
whather t'hs‘vaéancies 'a'.'em in the permanent strength or in
the temporary cadre is irf*elevént because none of thén is
revertead én the .c;munc? that no more vacancy is available®.
The anpellsnt and t'hc;se similarly sitvated were recruited by
promotion during these vears in excess of " the mota as
vrovided in the rules. The recruitment having been done for
meetinq the exic;en'cie-s of s=mervice by relaxing ‘the 'mles_.
including the ouota rule. the promotion in excess of cuota
would be v81lid. Once the recmitneﬁt was legsl and wvalid.
there was no Siffemnce- batween the holders of permanent
‘msts ané temmrary posts in sa far as it related to all 'the
members of the service; Parsons recruited to temporarvy posts

- wonld ba mambers of the Bervice.
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7. n Jar_‘:érdhana*s case, thé Supreme Court took note
of the fact that the ouota ﬁﬂe was wholly relaxed batween
1859 and 1989 to <uit the., requirvements of servi(?e and
ehseweﬁ ‘that no effect can be given to the sehioﬁty rule
which wholly interlinked with the quota rule and cannot exist
apart from it on its cun strength. This was impl'ieit :‘m‘ the
%&nicritg; lists pmpar‘;ad inA 1983 and 1967~58 in respect of
Assistant Executive Engineers which were  drawn up in
aﬁmrﬁancg with the principle that continnous 6fficiation
determines tn/;e :‘:.ntgr se seniarity. It was observed that the
- aforesaid two seniority‘ lists were lenal and valid and drawn
up on the basis‘ of the principle which satisfied the test of
Article 16 and that they must hold the field. The Supreme
Court  further +ohserved that the 1974 seniority list was

liabhle to be quashed on the following grounds:—

. "The eriteria on which 1974 seniority list is
founded are clear}ﬁ iliegal and invalid z;nd this stems From
& misunderstanding and misinteﬁ)remtion of the decision of
this Court in. Sac'.jan Singh’s case. It also over]looks tha
\jwaraétar of the appointments made during the period 1952 to
1969, It treats walid appointments as of doubtfol validity.
It pushes down persons validly appointed below those who were

\ - _‘_8;
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never in service - and for reasons which we Cannot appreciate,

it is being made effective from 1951, In our opirvion, thern

was no justification | for redrawing  the senjority  list

1#

affecting persons recruited or pramoted orior to 1982 when

'

the miles acouired statutory character®.

8_ (AL

with  regard to the praver of the appellsnt for a

direction to ovash the panel for promation dated Jdanuary 13,
PR . . \

1975 of 102 officers on the ground that it was drawn up on

the basis of the impuoned seniority  list in which the
- i -

appeilant and several similarly situated Assistant Exscutive

Enginesrs promoted way back  in 1962 onwards did not find

their place and ware. therefore, not trested a5 being within

the zone of promotion, the Suprams . Dourt  obssrved in

s case that this relief must follow as s necensary
corallary. The Suprems Court ohserved that a fresh mm.&] for
promotion will have to be drawn, unp. é&nsistent with the
s&’;’;iaﬁt‘—_f‘" list of 1953 and 1957 “b&mngé it was not disputed
that armé_ian from the c:sc?m of AEE to Executive Engineer is
on the principle of sEniority-cum-marit . Tra appellant had

sought interim relief hy way of injunction restraining the

3

spondents not to promote any one on the hasis of the parel.
The Supreme Court declined ta grant such relief ‘“hecause

exigencies of service do demand that the vacancies have to be



pramotion given subsecuent to the date of the filing of the
patition in thé High Court must be temporary and moust  abide
by the dacision in this appeal. Therefore. consemuent vpon
the relief being given in this appesl. the promotions will
have to be readjusted and the cass of the 'sppallz-;nt and thoss
simil'arlf situsted will have to be examined for baing brought

o the panel for promotion®.

g, Some direct recruits through examination Tiled
review petitions in the Suprame Court which were dJdismissed
{CMP Mos. ‘872?—31 of 1982 - Madanlal and Gthers Vs. H.0.1.
and OMP Kos. 9855-561 of 1983 - 0O.P. Kalsian & Others Vs.
Union of Inc?ia‘}l. Contempt. petj.tion- filed in Janardhana's
case was also dismissed(CMP Ho.25406 of 1984). Thus the

Judoment of the Svuprems Court in Jazrvran:?hana’s case is Tinal

and binding.

iG. An important issue raised in the litiagstion
hefore vs is whether promotion from the cadre of Assistant
- Executive Enginesr to Executive Enginser is on’ the principlis
of séniori.t_y-«:um—marit or on the principle of

merit-cum-seniority. Od/_

... 10
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1i. Broadly spesking. there are two methods for
promotion known  to service Jurisprudence — selection 'method'
and non-salection  method. Tha  relative importsnce of
santority and merit would depend on the method specified in

the Recrulitment Rules. The relevant decisions of the Supreme

Court on the subject may be summad up as follows:—

{1} In Sant Rsm Sharms Vs. State of Raijasthan, AIR
1967 SC 1¢ill. the Supreme Court cbhserved that it is a well
astablished rule that promotion to  selection grades or
selection posts is to be based primsrily on mérit and not on
seniority and that when the claim of/ officers to selection
posts is vnder consideration. seniority  should not  be
regarded except where the merit of the officers is Judoged to

be egual and no other criterion is, therefore. available.

3313 In State of Mysore Vs. Sved Mehmood, 1958 SLR

ey

333 at 335, the relevant n'ﬂ@s provided for promotions to be
made by selection on the basis of seniority-cum—-merit. The
Supreme Court chserved that se'lect:"mn will be on the basis of
sendority subject to fitness of the candidate to disc—héma
the doties of the post from smong persons eligible for
promotion. It was further observed that "where the promotion
is based on seniority-cum-merit. the officer cannét claim
promotion as a matter of right by virtue of his saniority
alone. If be is foamd infit to 'diéchame the duties of the
higher post, he may he passe;d over and an officer Junior to

him mavy be promoted®. OA/

<11/~
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'{iii} In Janki Prasad Parimoo Vs, Btate of J8K.

1873(1} 8CC 470 at 431, it was observed that “selection means -

that the man selected for Dmmtion must ba of merit:. Where

promation is by seniority, merit takes the second place it

’

when it 'is a selection, merit takes the first place and. it is

implicit in such selection tﬁat the man must not be :'mst_
average".

{iv) - In Upion of India Vs. M.L.. Capoor. 1974 sé:c(L.g.s
5 st 24-75, the Supreme Court has considered the meaﬁinq of
the service rule which stinulated that the selection for
inclusian in the select 1list shall be hased on merit and

suitability in 211 respects with due regard to seniority. It

. was observed that Ywhat it means is that for inclusion in the

list, merit and suitasbility in all respects should be the
governing consideration and that senjority should play onlv a
secondary role. It is anly when merit and suitshility are
rourthly emqsl  that Seniorit\‘_y wi]] be a determirdng factor.
or. if it is not fairly possible to make an assessment inter

se of the merit and suitability of two eligihle candidates

and come to a firm conclusion, seniority wowid tilt the-

scala®.

{v}. In State of xerala Vs. N.M. Thomss. 1976
SCC{Las} 7227 at 252, the Su;Jretna Court observed that ‘“with
regard to promotion the normal principles are either
merit—msm—seniarity : ‘or | senioritymrit-
Seniarﬁ."ty—cum‘—m@rit means that given the minimpm necessary
merit requisite for efficiency of administration, the senior

though the less meritorious shall have prioritv®.

o~
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{vi) In D.K.. Mitra V¥s. Union of India, 1985 SCC(LRS)
879, the Supreme Court upheld the validity of promotions made
on the basis of merit to the grade of Divisional Medical
Officers. The rules were amended to provide promotion by
non-selection method (i.e. seniority-cum—suitability). It
was held that promotions and appointments made under the new
rules cannot affect promotions and appointments already made

under the unamended rules.

{vii) In R.S. Dass Vs. Union of India, 1987(2) SLJ
(SC) 55 at 63, the Supreme Court observed that ‘“where
selection is made on merit alone for promotion to a higher
service .selection of an officer although junior in service in
preference to his senior does not strictly amount to
supersession. Where promotion is made on the basis of
seniority the senior has preferential right to promotion
against his juniors but where promotion is made on merit
alone, senior officer has no legal right to promotion and if
juniors to him are selected for promotion on merit the senior
officer is not legally superseded. when merit is the
criteria for the selection amongst the members of the service
no officer has legal right to be selected for pramotion,

except. that he has only right to be considered along with

others". 0\, o

«- 13/~
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{viii) In State Bank of India Qs. Mohd. Mynuddin, 1987
SCC(L&S) 484, it was ohserved that_‘ ‘whenever prm;otiop to a
higher post is to be made on the basis of merit no officer
can claim promotion to the higher post as a matter of right
by virtue of 'vsenibrity alone with effect fmm the date on

which his juniors are promoted®.

{ix) In S.B. Mathur ¥s. Chief Justice of Delhi High
Court. 1980 SCC(I&S) 183, it wes observed that  where
selection is to be based on merit ., senierifv can be taken as
a relevant factor for limiti ng the zone  of con51derat10n
provided that this is not done so Figidly as to exclude a
praper sala:tic;n o merit being made The minimum
Sllﬂlbl’lt‘l qualifications has to be Lept distinct from the
zon’e of c»:zns;ideration and even if there are a large number of
candidates who SBU’::fV the minimwm eligibility recuirement it
is not alwavs reouired that ,they should be incluﬁed in the
zane of consideration.

{x) The distinction batween the method of promotion
by selection and of  promotion on  the basis of
senlantyﬂﬂmnent has been ratlced in the case of R.S.

Raghunath Vs. State of Kamataka, 1991{7} SCALE 808.

e
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iz. Aocording to the  relevant Recruitment Rules
notified in Janvary,. 1970, the post of Executive Enginger is
& "selection post. The applicants in some of these
applications have reférmd to other organised Engineering
Services where the corresponding post in the senior Class I
scale is non-selection post. Even in thes ‘Sur*a"eyor cadre of
MES,. the mst' of Survevor of Works which corresponds to that
of é.“;—:emtive ' Engineer is  treated and described as
‘non—selection  post®. Thus according to  them. the
desoription of thé post. of Evecutive thi@r as ‘"selection
post" in MES was an erroneous demarture Trom the normai
pattern of pmmﬂan in corresponding post of other
aquivalent omanised services. ‘T'he respondents have arqt_;@d
that any referance -tc other organisad servﬁ.ces as h@ll as
Surveyor Cadre of MES either in matter of duties or in matter
of promotion to the post of Executive Engineer has no bearing
on the case as  promotions to the qréde of E::\'ecu'c._ive Enginesr
in MES are made on the basis of the statutor!j recruitment’

rules which classify the post as a "selection posth.

is. The applicants have relied upon the submissions
made by the Department itself before the Estimstes Committee
of Parlisment to the effact that one of their chief aims is
to bring soma parity in promotional prospects in the MES with

D
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ans,

~N
those prevalling in  other Encinsering  Departments  like

Red bwayvs and the  OPWDIVIde  7Buth Report of  the Rstimates

Compitben, 1981-823. The Department bad submitted s Cadre

xyg@rrmant. 3n 1980§

T

31 o the

Raview Dropns I oam which it was

stant Execrtive  Brgineel was

stated that the post of Asg
Functionslly & training post. According to the epolicants,

this indiceted that promobion to the next hicher orade  l.e.

to the post, of BExecuttive Engivesr wes to be made on the basis

of  seniority-came-fitoe

id. Ao sosinst the  above, the  respordents  have

g that  no e

silon had b

v taken by the  Goverraent

at that point of to make the vost of Exsoutive Endineer

of  seniority

& non sost to be Filled on the hx

oy, have also dended  that the of  Assistent

oy sccented to be s training post.

© has e

15, Arother polnt urged by the aopld 1a that the

o had stated in Para 6 of Chagter XIY of

Third Pay Cosmis

Juraar grade 1n organi sed

SHrves  as @ training and

wremetion Tl

somle after Five to

o has boeen the

toy tham, the above  recommenda

ied  uson the

I bhis  oontext . they have

Fudekmert Purshottam Lsl ve.  Union of

Irdias, AIR 1987 20 1088,

oo J5 i
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o be governed by the e

AN

the as  to whether the promotion  from  Asstt.
Executive Snginser Lo - Executive Engineer is to be on the

basia of

lection  method or non-selection method . Lhough it
i

has made an observation  in pars 37 of the Judoment that it

wasn ot disputed  thst  oromotion  From the cadie of  AER  to

= -

oyt ive Bnainesr i on the orinciple of seniority
\ _

UL . Avpsrently . the above observation was  made

without regard  to the the relevant recruitment rules of 1970

denling with

stion method  to be  Fol lowsd Tor

Feacitive Bnginser to Executive

3
)
by
Is]
Sty
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=
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-
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|

have mormtionesd in some of  the

s
<o
M
£ -
“'f X

b

{

conyrta gl

Ted by than that the method followed by

them Tor promotion  to the powt of Execu

sOmee obher peres. This is hardly relavant sg the matter i

L

avant recrultment sules. The

relevart recrritument rules  of 1970 olassified the st of

Exaecutive Enginesr az “"“Selection Post'. In view of this, we

are of the opirton  thet promotion  made by adooting  the .

swloction method cannot be Taulted on legal or constitutional

5

grovmads.  Doring

hwarireg of

> matters . our attertlon

for the post of Executive

was drswn Lo the recrultment. ruls

..-" gty e e P B N .. - .
Crobifled on 1506086 which aoain cla wify the post ag

Salection Pogst', The  recruitment males of 1986 were.

0
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howavaer . BLIE

notified on 9.7.91 artitled the

Indiav Def 218 { Rec Tt tment. and

IS Bervice . of Enoir

e

Itdons of Service)) Roles, 199 o aenording to whieh the

post  of g to [ i1 led vt

by promotion Trem the

Cion basis

O more-se ] e

13 parcent. From the grade of  Assistsrt

stion basis.  The smended

Engineer on sel Jles of 1991 shall
oo into Force  on e dateof their voblication 4in  the

official Gazettese which iz 9.7.1991. In other words . the

. amanded rul are only prospoect

Coperation and would not  govern  the CFilling uo of  the

o 37019810 That being so, the amanchmant. of

have no relavance to these applications before us.

19, Ag

37 and 39 of

i terms of

the Judogment of @ Court in Janardhanats case, any

Dramotion oiven  spb et o the date of Tyl ing  of the

petition in the Migh Court in 1979 Wi

-

have o be readiusted

rdvana and v

ard Lhe

. wil

similsrly sitosted

I have to axamined For being brovdht on the manel for

nrowotion, A Fresh canel for promotion will have to e drews

with  the seniority list of 1963 eas‘pd 1867 in

of the Ffact that the Suprams Court had cguashed the el

stior dated 130101975 of 107 officers on the oround

wan  drawn up on the baste of  the impugmed

thet the same

& cuashad .




ueky the

in the Karpataks Hiob Court and  in

roseh reviswe  and

subsequent. periods  was  traly in implamentation of the

NG OF the  Sumreme  Court i Jarsrdhant s THIGE .

Promotions made  on the basis of the impugned sendority  list

of 1974 had beern  quashed by the Svorema Court din Jarardbants

Promotions  made after the Filing of the petitions  in

he Karmstaks  High Court have been held to boe sulyiect to the

outoome in Janardhana's os Therefore, the readiustment of

e

DrEOtions , i

o i Janaroaharne 26 OO0S niet.

/

T3

sarily mean  that those who have alresdy been  promoted

shonld mot be  disturbed  in thedr sting positions in the

:Faed)

panel of promotion rv

of the merit as sdiudged by the

DPC on the basts of - the sent 1067768, The

that. the

b of B tive

o the hasis of the

afiild  be  undertaken afn

Tty diwh  dan the light of the observations

CORYEO 1

wd in the Judogment.  Whether or not it would be  fair

@ who had gl ready b

4 Ehog

ard ust o e e duly promoted

5. after the lapse of 8 few vearws, while

au Executive Erglinses

Gresaine U parels  For  promotion pursuant Lo thia

2151

Suprame Court in Janardha

antirely different matter. which will be considered later in

the course of this fodoment. Ol/
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21, The DRCs For 1978, 1977 and 1978 were held on the

S the seriority  1ist issoed in June, 1974 which had

avied rrusahed i Jarmrdhanats  case.
Bre sy 3 e o "l-‘q }:'r".'.\“' 3 soyn9 [’»r}('-p{... .{:':,.‘ I W W sl & e 4 SEH e b .'.)." I} LI, 4 (}'JJ{;
ACeoraiives Ly . eview OPCs for the oviginal OFCs hela i 19/4,

19%6 . 1977 and 1978 wers

Meld From Z28th May to 31

May, 1984
and 30th July  to Bth Avgust, 1984 in which those persons WO
as on the date of the mesting of orlginal  DPC
were considered. ALl the persons who were eligible at _‘t'_ha*if;

i

voart of time &8 per the send

Tist voheld by the Suonrems

11t thereof, revised panels

Court were considered. A

Tor proamotion  to the Grade of

At v Ericyi e in

replacement of  the panels vecommended by the original  DPCs

1974, 1975, 1977 and 1978 were  dssued.

sonemendad by the review DPCs on the bhasis

which was hel

seniority 1 3t be valid by

the Suprems Coart.

N PG Tov Tilling up of 1979 and

Piar of 18872/658 olreolsted on 19.11.1984 a;

such persons  as  had b

b

Review DPC. Thia spondents have o

nead to make any additions to the senlority list of 1967/68

at that staoe e the zones of considerstion  Tor the

arcies of 1979 and 1980 were Tully covered by

mombser of ve

that 1ist. ) O\/“

promoted o the recommendation  of

that thers was o
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23, DR For Falling oo the ves ps of 1981 to 1984

wan beld from 19th May to 272nd Moy, 1986 B3 8 result of which

5 owas oulslished on I3th Jume, 1988, The

BEC had before it ot miarity list ocirculated in 1985

dority of 1987688 in e

contalning sdditions  to the se

of such officers a8 bhad Joined service Ffrom 1969 onwards and

lefe over Troam the saild seniority aFrer Filling un

of 1979 and 1980 by the mersons recommended by

the DPT held in Jume, 1U85.

74, The Tribonal would not ordinarily interfere with

The o

dings of  the DPC which is chaired byw a Member of

The UPSC, unle there ls evidence an record to indicate that

urifFal rre

-

.- There is

g
=
&
i
-y

¢
ju ¥
e

in these spplications before us.

P
Lt

of 1970, promotion to the gra

o the recrottnent

taves of

18 Lo ba by a Groug AT DRC consi

(&) ChailrarMernber of  the UPSC () Joint

ive Erndinesr

few

secretary (P&W) .,

Mivd sty of and o) Ercsin In the

o (P&WY  did not sttend.

instant case, the Jolnt

Ay and in his

also did not sttend the me

J.P. 0 Sharms sttended the meeting.

A

A



Thus . the v

o of the DPC wes wholly 11legsl and
unsustainable.  Apart from this, the 80 did not sit Tor more
than 4 davs . 't purported to have sorutirised s laroes

Cmumber of confidential  reports  in such & ahort t;@r"jbd,

L

Tines o the ATV

s that the SCrULIey was pade i oa

HESTRTR TN

]

mechiaricos

76, Ths respondents  have dendted  the aforessid

convtantions and allegastions. Acoording o them, Joint

Sy RS (3.‘:14(?':"‘;\"4',\'{1. gtteand the meetling of the DPC hut it

P ohis other urgent. precccupstion.  Msdor Genersl

JUPL Bharma who was ofFioiating Engin ~Are-Uhlef and  who

iney. The DPC was

10

baloncsd to the MES sttended the me

[

v

oresided over hy  a mewber of the UPSC and hedreg ewperts  An

the b, thers was nothing in doing the dob in 4

dava.

2. T Urdon of Indla vs.  Bomssundarsm, AIR 1988 =20

2 Court hes upheld the validity of the Office

rcum Mo 220118 T8-Ratt. D dated 30,172,706 insued by the

Department. of  Peresonmel asocoording to which “the procesdings

of the Depsrimertal  Promotion  Commities shall be  leos) 1y

valid and can be o ted upon notwithstanding the absence of

vy o

Jts membsres  obher than the Chalrman orovic

meanzer was duly  dnvited  but he absented  himself for one

y wWas o del e

o or the  obther  and the @ attemnt to

of the OPC and provided

exciude him From  the

Turther thet  the matority  of the wemlbers constitutdng the

et im thwe meeting.

<
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78. From the melevart File of the respondents .,  we

that  though  thev had initial 1y informed the UEse

that the Joint

(PRW) and LY. Gen. R.K. Dy,

eChiel  would sttend the meeting of the DPC to  be

held from 19.5. 10988 +a Z2.5.1985, the Tt vatary arfFormed

on 19.5.86 that he wss no \L attending the

ing  due  to

preRNIIDation . XA acards L. Gan Dhawar , the

Bricsine

ire-Chief's Breanch informed the Mimiatry of

o 1EU501985  that bhe w

arired Lo pro

GO urgent. operat Sdonal  reculrements and that Ma.

JPL Bharms,  OFFfioisting Sroine

20

29, In wilew the above, the abserce of the Jodnt

Secretary(P%) st the meetings of the DEC would nat vitiatsa

3 riess Mador Geanersl Bharms who wae oafficiating

Enginser-in-Chisf  and who be longed  to the MES was pob

Ao ota warticipate in the deliberations of the DRC.

As the majority of the Mambers wers prasent, we are of the

sedings of the DPCs carmot be wsald o e

h

opirion that

irwvalid or unoonstitubtionasl.

30. Bovim ¢

k4

s have arogued that relative

soine  Mave .

assessment was not on the esis of equality.  Whi)

baen adiudoed  on thelr verformamce 10 the post of  Aswsistardt

some others like the sppliceants have been

o7 -

Execurtive Enolnesr
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sluo adiudged  in the hi gher oost of Executdve Ereri resey, In

contaxt,  they have relied upod the Judoment of the gull

whoof this  Tribunsl  dated 29.10.1991 4n x’.ﬁﬁ\ 3061890 and

cormected matters - 2.8, Sambus and Others vs. Union of

India and Ofhers. Im our o Laion of

the Full Bench  snd  ather yions cited bhefore us  are

distincnishabile. Tro our opdmion, where

wromeriong S8 T by -

ection method, as  in the U

made by ae

case, it ia

o the DPC to mske its own classification of

being  considered by them for  promotion,

of  the are that may  be  shown in the

g Tor the DPC to oonsider  the

confidential  reports. It 1

xorF i den

# whale in this recard.

31, The aoplicants bave atated that no U FGHEa1ory

@

ok .y:z'.'l see in the selection made in 108K but there was large

ions dn the  sslection made  in, 1986, The

aeale Surey

- vespondent s have stated that se)ections in 1985 and 1985 were

made on the basis of stony method and thet it

was a8 matter of oms AN

made i 1985 T our opdnion, the proceedings

B Mamber of the UPSD  oannob b

£ of the mattar.

ia, howaver; anotl

O(/'\

QT SR
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the sppdicants bad been duly promoted to the arade of

Exacutive Broine oy the basis of  the seniority  which

at. tha

avant Tl and

sre the  Buocems  Court

delivered its Judoment in Jonsrdhana's CA%®

The

redivawn o upds in the light &F the
Judament. of the Suprems Court in Janardhanats cesse.  In o' 3 I

and  equity  remuire  thet

considered apinion ., Tustd o

[

who have  already  been promoted shall nat be reverted

thoas

ade of  Eveoutdve

and they shall e  aooommn

Tl
o
=
.
=
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o
ey
=
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@s o protect the pay and allowances and  the

wry by thewm in the seid grade.  Theilr pay  and

allowances, should be Fived aoecordingly. They would also be

in  the grade of Reecutive i ree

helr dritial appointment in the

fxaomitive B

Thadr Turther promotions shall .

ce o made o the b

ta of the saniority

by the

BETerTS porsusnt o the Sudoment of the

Janardhana s case and in socordance with the

stment. rul
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33. fn the sbove background. we may consider OA
4?321988 filed by Shri v.8. Venkataraghavan whi}e work*mq as
.E:xemtive Engineer in the Military BEngineering Service (MES))
in the office of the Garrisdn Engineer, Visakhapstnam under
the Ministry of bDefence. The amlicént has prayed for the

following reliefs:—

‘ “This Hon'ble Tribuonal may be pleased to issue an
order f;r direction quashing the proceedings of the 7nd
respondent in No.41023/1/86/EIR dated 13.6.1986 and direct
the respondents to act in accordance ;rith the judoment of the
Supreme Court of India in Janardhana Vs. Union of India

reported in 1983 8C page 769 by readijusting of the promotions

‘made from the vear 1974 to 1984 strictly according to the

arisal of vacancies in each vear and consider and promote the
applicant to the post of Executive Engineer by including his
name in atmrdarm with his seniority in the category of
Assistant E:geujt_ive Engineers and Post Graduate Qualification
in the apprc#)riate panel vear and ‘award  all sich
mnsaquentia;l and incident8]1 benefits incltﬂinqA seniority and-
amoluments as would accrue to him and pass such other order
or further orders as this Hon'ble Trilunal may deem fit and

proper in the circumstances of the case™.
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35, The applicant has called in ouestion the

including 40 pe

spective
Xecutave Enginear in

preparation of the

SONS

commenced . His

concemead ,

Examination

recruited through the

examination

seniority list was

he applicantis name was

omotions for the y

list was prepared.

dent s have stated in their

lowing the dex

of the Supreme

all the o

e
1

icers promoted as




7. 277kc56F

Executive Engineers on the recommendations of the DPC held .in
1974, 1976, 1977 and 1978 were reverted as Assistant
Executive Engineers. They were. however, sllowed to
continue as Executive Engineers on an ad hoc basis.. The
applicant was one amonast them. The services rendered as
Executive Engineers prior to thelr reversion was treated as
service rerndered on ad hoc basis. A new DPC was Eeld in 1984
for review of tﬁe promotion In respect of the wears 1974,
1976, 1977 and  1978. The case of the applicant was not
considered for pr@mction' as his name did not ficure in the
1887768 senjority 1i§t. The name of the applicant along with
others who joined the service till 1969 were added on to the
seniority list of Aséistant Eﬁecntive Engineers, kKeeping in
view their length of service and it was circulated on
jo.11.1984. Though the name of the applicant came up for
consideration by DPC which met in 1985 for promotion against
the vacancies for the vears 1979 and 1980. he could not get
selected on acocount of his plécemeht far below in the list of
Assistant Exeantive Engineers and salso for the pbor agrading
he sarned. The seniority 1list of Assistant Exscutive
gnainears had to be further extended to include those who had
Joined the service after 1983. The aextended seniority list
was finalised only in 1985 and the DPC which met in 1988

considered the names @ against the vacancies for 1981. 198Z7.
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.31,

against the vacancies of 1§79'and_1980 was conducted in 1985,
This seniority 1ist was further extended in order to include
in it names of\ such  persons who joined service after 19859,
Buch seniority 1ist could be finalised only in 1985 and
formgd the basis for 1986 BPC which was conducted -for making
selaction for the ¥ears 1931 to 1984,

40. We see no leﬁal infimmity in the seniority iists
of 1984 and 1985 or thé promotions made to the ‘arade  of
Exacuti?e Engineer on the basis of the said seniority lists.
In Janardhana’s oase, the Supreme Ccu}t had cvashed the 1974
seniority list of Assistant Executivé Engireers and panel of
107 officers issued on 13.1_19?5;and.subs&quént panels based
on the said seniority list. The' BPCs held ip 1974, .?976’
1977 and 1978 bhased on the 1974 sanlority list of AAssiéfant
Executive Engineers were tuashed by the Supreme Court in
Janardnana’s case. In view of this, the respondents held
reﬁiew DPCs on the hasis of the 1957-68 sene%ity Iist for the
vears 1974, 1978, 1977 and 1978. The adoption of the
selection maethod by the BT was in accoréance‘with the

relavant recruitment yules.

4i. In our considered oninion,. the implementation of -

the directions of the Supreme Court in Janardhana's case

32/
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b
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4
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involved the revision of seiniqrity lists angd preparation of
fresh panels for promotion to the arade ;:f Executive
Engineer.The UPSC was also associatéd in the task of
preparation of fresh pasnels for promotion. There is no
material on record that the 'Dms chaired by a8 Mambher of the
UpeC acted arbitrarily or wnfairly in dra’a_ainq up £h8 mﬁels

for promotion.

42. _ In the 1light of the above discussion, we hold
that the applicant is not entitled to the reliefs 4souq’ht in
the present applicstion, except to the extent mentioned

in para 37 shove.

43, The applicant was initially promoted to the post
of Executive Engineer on 5.3 1979 on the basis of _
re*:nﬁ:andatians. of'thé DPC chaired by a Member of the UPSC.
The DPC held in 1986 selected him as Executive Engineer
) ‘éqainst the vacancies of 1983. 1In our opinion he shall be
accommodated in the grade of 'éxa,*utive Engineer Tfor the
purpose of protection of his pay  and alI@ancas and
increments drawn by him and he shall not be reverted from the
‘saic? grade. The increments earned by him in the postf " of
Executive Enginesr from 5.3.1979 should be protected and his
zi;ay and allowancaes should be Tixed on that basis:';' iT this has
rot already been done by the respondents. we crdér and

direct accordingly. There will be no order as to costs.

\

(B.N. DHOUNDIYAL) {P.K. KARTHR}
MEMBER{A) YICE CHAIRMAN{J)
29.01.1893 ] ’ . 29.01.1993




