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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No.

T.A. No.
471 1988

DATE OF DECISION 13.7.1988

CORAM:

Shri G .'B . Jakhetia

Shri G. D. Gupta^

Versus

Union of India 8. others

Shri P.P.Khurana,

Petitioner

Advocate for the Petitioner(s)

Respondent s

_Advocate for the Respondent(s)

The Hon'ble Mr, Justice K. Madhava Reddy, Chairs-nan

The Hon'ble Mr. Menrber,.

, 1. Whether Reporters of local papers may be allowed to see the Judgement ?A
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. IV.hether to be circulated to all the Benches ?

..

( K^USHAL KUI-IAR)
MEMBER

13.7.88

/Vo

( K. MADmv/^v ^DDV),
Q-hMrWJ
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CE?JTR£^L ADMIMISTB/\TIVE TRIBUIuhL

PRINCirV\L "BENCH: KBf DELHI.

REGN.NO. OA 471/88 Date of decision: 13,7.1988

S,hri G.B.Jakhetia •———Applicant

Vs. .

Union of India & others ————Respondents

CORAM: Hon'ble Mr.Justice K.Madhava Redddy,Chairman.
Hon'ble ivi^.Kaushal Kumar, Member.

For the App].icant Shri G.D.Gupta,Counsel.

For the Respondents ...... Shri P.P.Khurana,Counsel.

(Judgement of the Bench delivered by Hon'ble
Mr.Justice K. Madhava Reddy, Chairman)

This is an application under Section 19 of the

Administrative Tribunals Act, 1985 to restrain the

Respondents from filling up the post' of Industrial

Adviser(Modernisation) by direct recruitment.

2. The few facts necessary to appreciate the

contentions raised in this case may be briefly noticed;

The applicant is at present employed as Director in

the scale of Rs, 3700~5CXD0/(Class-I/Group~A, Gazetted)

in the office of the Development Commissioner, Small

Scale Industries under the Government of India,

Ministry of Industry, New D.elhi. The applicant claims

tc be entitled to be considered for promotion to the

post of- Industrial Adviser(Modernisation) in accordance

with the Small Scale Industries Organisation fiClass I

and Class II (Gazetted) Posts! Recruitment Rules, 1962

(hereinafter referred to as the 'Eules' ), Under the

said Rules, the post of Industrial Adviser(Moderni

sation) which is a post under the General Central

-I
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S'ervice• Class I Gazetted has to be filled in the

manner stated in the Schedule attached to the said

Rules'i" colu'ins 10 & 11 thereof which are relevant for

our present purposes, read-as under:-

In case of recruitment
by proniotion/deputation
transfer, grades from.
which pronotion/deputation^
transfer to be made.

Method of recruitment
whether by direct
recruitment or by deputation/
transfer 8, percentage of the
vacancies to be filled by \
various methods>

lU . •

By promotion failinn •v^hich
by transfer on deputation

and failing both by direct
recruitment.

11

Proinotion:
Directors'(Grade I in
Mechanical/Metallurgical
Divisions with' 5 years
service in the gr^de.

Transfer on deputation*.

Officers under the Central/
Stat'e Governments holding
analogous posts or -Afith
at least- 5 years service in
posts in the scale of

Rs.1500-2000 or equivalent
and possessing the qualifi
cations prescribed for
direct recruits under
Col.7.

(Period of deputation-oridinarily
not exceeding 5 years"

3. While the applicant is fully qualified for being

considered for promotion, the Respondents have chosen to

fill up this post by vvay of direct recruitrnent and have

published an advertisement on 11.7.1987 calling for

applications. The principal contention of' the applicant

.IS that .the methods of recruitment by vvay of promotion

and by way of transfer on deputation not having been

followed and not having failed, steps to fill in the

post of the Industrial Adviser(.Viodernisation) byv;ay

of direct recruitment cannot be resorted to.
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4» The applicant v^/as appointed as Mechanical

En-jinser '.and Senior Technical Expert (Engineering) in

the-Directorate of Industries, Government of Madhya

Pradesh from 15,11.1955 to 31.3.1961. After being

•selected by the Union Public Service Connission he

was appointed from March 1961 as.Deputy Director

^ (Mechanical) in the office of the Developraent

Connissioner, Small Scale Industries where he has

worked froni March 1961. He vias sent on deputation

to the United Nations'Industrial Developnent Organisation

and remained there from February 1970 to February,1971.

After a gap of one, >7}cnth, he was sent to Vienna where

he remained upto 23.3.1974. On 22nd-May, 1974, he

was promoted as Director Grade-II on ad-hoc basis

in the then scale of Rs. 1300-1700. On the ireconv^.endation

of the Departmental i-^omotion Conimittee, his services

were regularised on 25.1.1977. He was further promoted

as Director Grade-I on ad hoc basis in the scale of

Rs.1500-2000 on 25.4.1979, The Departmental Promotion

Com.mittee presided ove'r by a Member of the Union

Public i;.ervice Commission regularised his services

•/-/ith effcct from 28,10.1981. A.s per t he recommendations

of the Fourth Pay Com.mission the posts of Director

Grade~II and Director Grade~I were merqed into that of

Director in the scale of Rs.3700-5000/- with effect

from 1.1.86. Th© next higi-er post to which the apolicant

could be considered for appointment by w^ay of promotion

is the post of Industrial Adviser(Modernisation). This

post fell vacant in 1984 on account of the pre-mature

retirement of the then incumbent. , It is a Selection

•^ostj, iu is common ground that this post has to be
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filled in by promotion. Only if the method of promotion

. fails, the post may be filled in by way of transfer on

deputation and "failing both these '•methods? the method
i

of direct recruitment may be resorted to. The Respondents '

justifying their action in resorting to direct recruitment

state that the method of recruitment by way of promotion

as well as by transfer on deputation 'had,- failed. The
further

Respondents/state that the Departmental Promotion

Committee met on 2.3,1985 and found that the applicant

eligible to be considered for promotion inasmuch

r

_j as his services were regularised only on 28.10.1981 and
he

as such/had not put in 5 years of regular service in the

Grade. A.lthough he was appointed to the said .Grade on

^an

25.4.1979 but that was only on/'ad hoc basis. As such

the period of service from 1979 to 1981 cannot be taken
I

into account for determining his eligibility. The

Departmental Promotion Committee which met on 2.3.1985,

recommended the appointment of Shri R.Lakhminarasimhaiah.

The offer of appointment shows that Shri R.Lakhminarasimaiah

\;:4 was senior to the applicant but he declined to accept

the said post. . The second Departmental Prom.otion

Comm.ittee which met on 17.12,1985 recommended the name

of Shri G.S.Kashyap and the proposal was sent to the

Appointments Committee of the Cabinet. But the

Appointments' Com.mittee of the Cabinet declined to

approve his appointment and directed the Ministry

to try alternative methods namely transfer on deputation
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failing which direct recruitment. It is stated

•that at that time no other eligible officer was

available in the feeder cadres to be considered

for pronotion. Thus the first nethod to fill

this post by way of promotion had failed. Therefore,

the vacancy was circulated inviting applications

from, the eligible candidates for appointnent to

uhis post by way of transfer on deputation. However,

the response was not adequate. Even when it was

circulated for the second time, there was no adequate

^ response. Under these circumstances, the Union
Public Service Gornrnission was consulted and the

Commission agreed-to the post being filled in by way

oi direct recruitment. Therefore, the Union Public

Service Commission was moved for initiating action

for direct recruitment.

5*' From the above narration of facts'which

are not in dispute, it is clear that on the date

,j^ when the action for direct recruitment was initiated

i.e. on ^.5.'"87, the applicant had completed 5 years

of service as Dirnctor Grade—i and,therefore, he was

eligible to be considered for promotion. However, what

is contended by t he_.Respondents is that on the date

when action was initiated to fill in the post by way

« of promotion that is, wh^n the first Departmental

. Promotion Committee m:et on 2.3.1985 and when it met again
on 17.12,1985, the applicant was not eligible to be

considered lor pro'̂ ^otion as he had not completed 5 years
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of regular service. According to then the ser^/ice

rendered by the applicant frotr) 25.4.1979 to 28.10.1981

which was on ad hoc basis cannot be counted. Admittedly

if that service is not taken into' account, the applicant

had not put in 5 years"*service. 'Hov/ever, by the date
the first Pepartnental Promotion Committee met, the

. applicant who had been appointed to the post of Director

Grade-I on ad hoc basis on 25.4.1979 and had continued

in that G33adG vdthout any break had in fact put in

5 years service in that grade though not 5 years

regular service for he was regularised on 28.10.1981.

^ The Rule prescribing the qualification for this post

to be filled in by promotion raerely requires 5 years
/

of service in the Grade and not 5 years' regular service^

In the absence of the words 'regular service* whioh are

prescribed by sone Rules of Recruitment, we have no' -

reason to restrict the anbit of the expression " 5 years

service'' to regular ser\'ice. The intendment of this

Rule is that the persons with 5-years experience in

Grade I should be considered for further pronotion.

Obviously, the Rule Making Authority took note of the

fact that'v<;hile such posts -are. filled in ,on ad hoc

basis, for one reason or the other such ad hoc

appointees continue on these posts for years on end

without being considered for regularisation. V-lhether

an officer works in Grade~I on ad, hoc basis or on

regular appointment, he begins to gain experience

in respect of the duties and responsibilities attached

to that post, YJhen the Rule-does not lay dov/n that the

service to be reckoned should be regular service, the

experience gained -in service for 5 years in that

.'--A,,,-
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particular nrac^e should be good enough. In our

opinion, it vdll be ag-aiost the intention of the

Ler^islature to insist upon such service beincj
/

renular service. The ad hoc service which the

applica-nt has rendered and which the competent

authority regularised later on, cannot be icnored

for the purposes of detert^dninq his eli>iibility

to be considered for^the post under 'the said Rules.

In S.Ramaswarny V. Union of India 8.

others(i} where the eligibility Rule that applied

for pronotion to a particular post with w^hich

uP.sir Loroships Oi "che Supreme Court were concerned

in Hi at case required that 3 person should have

"5 years of regular seryiice'® held that ad hoc

service cannot be counted. The present case is

a converse case in whrch the relevant Rule merely
n ot

requires 5 years service and/regular service. Hence

even ad hoc service should be counted for the purpose

of determining' the eliqibility of the officer for

promotion, accordingly hold that the aoplicant'•

v/ho had completed 5 years of service in Grade I '

{tracing into account ad hoc service as v/ellj even

by the date of the first neeting of the Departmental

Promotion Cbr.nmittee held on 2.3.1985 ka was eligible
to be considered for promotion on that date and also

on 17.12.1985 when the second Departmental Promotion

Committee met. After Shri R.Lakhminarasimhaiah was

selected and he had not joined., on 17.12,1985 the

applicant should have been considered and offered

(l) Air 1975 sc 2394
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the post. The Respondents and the Departmental

Promotion Committee were in error in.assuming

that there 'Was no eligible officer available

for be'inc; considered for promotion. The name

of the •applicant was ignored upon an erroneous'

interpretation of the Rule. In fact, the applicant

should have been considered along with Shri R.

Lakhminarasirjihaih when^the Depart-nental Promotion

Committee jnet for the first time on 2.3.1985 as

also on 17.12.1985. V'ithout considering the applicant

the Respondents could not validly say that the p.ethod

of appointment by way of promotion had failed so as •

to enable them to resort to the alternative method

of filling up the post by v/ay of transfer on deputation

or by v./ay of direct recruitnent.

7; In this view of the niatter, the action of

the Respondents in addressing the Union Public

Service ConTriission to initiate steps to fill up the

post by way of direct recruitnent is held to be j

illegal and cannot be sustained. The advertisement

issued pursuant to the said letter and also all other

steps taken in this behalf are quashed. -The Resoondents

are further directed to consider the clain^ of the

applicant for promotion as on 2.3.1985 when the first

Departmental J'romotion CoRTriittee met. In case his

name is recommended for-appointment and is approved

by the competent authority, he shall be appointed

to the post carrying the, higher scale of pay.-He'.i

will be entitled-fo" all ••consequential benefits'vyith

effect xrom the date of his appointment. This order shall be
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irhplenented v.dthin a period of three aonths of the

receipt of the sane.

8. This application is allowed as indicated

above but in the circumstances v.dth no order as to

costs.

^ K/\US?IAL
fAEMBER

13.7.1988
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