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The Hon’ble Mr. B.S. Sekhon, Vice Chairman

@  The Hom’ble Mr. B.K. Chakravorty, Member (A)
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Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ? -

Whether their Lordships wish to see the fair copy of the Judgement ?

To be circulated to all Benches of the Tribunal ?

. | JUDGEMENT

( Judgement of the Bench delivered by
Shri D.Ke. Chakravorty, Member (A) ).

s
In this application under Section‘19 of the Administrative
Tribunals Act, the applicant has challenged the' order ﬂmo. Fa12(27)78-
F&S/Admn/Uig/1533 aated 30,84,1983 passed by the Commissioner, Fooé énd
Supplies Qepartment , Delhl Administration, Delhw, removing him from
" the President

service which has been upheld by Respondents 3,2, and[_ under their orders

dated 3.5.,1984, 21,2,1985 and 5.1.,1987 resuectluely.

2. The applicanﬁ;mho joined Delhi Administraticn on 12.8.59

as uppar Division Clerk,was appointed as Inépectar in Food and Supplies
- Department on 17,11.65. Consequent upon his selection for the post

of Compnay Secretary in Himachal Pradesh Mineral and Indgstrial

DévelOpment Corporation Ltds, Simla, he was relieved on 7.7976-mitﬁ

the Qondiﬁion that his iien Bn guasi-=permanent post of U.D.C. will be

retained for tuwo years, While working in the Corporation; he submitted

LN

-

an appiicatiun throush proper channel for the post of Compah?g Secretary
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in MeP. Diary Development Corp, Ltd,, Bhopal, but was advised by

the Dglhi Administration under its lefter dated 27.8.1976,to send

the application through his the then employer.. In August 1976,

he was selected for the post of Board Assistant in the Housing

& Urpan Devslopment Corp; ttde, New Delhi, The applicant contends

that during his personal uisié to the Food and Supplies Depa;tment

on 19.8,76 he was given to undsrstand by the concerned dsaliﬁg

fssistant that during the period of his lien, no permission was

required to be takenfor taking up employment with-HUDCD; Accordingly

he intimated his propdsal to jeoin HUOCOvunder his letter dated

19.8.76 and also 16.9.76, the day on which he join HUDCO, He

alsc requested to be informed about thé amount to be deposited

towards leave salary and pension cgntributiane The Department

of Foad & Supplies, wnder its letter dated 13.10,1976 informed

him that the ma:ter relating tc rates of leave salary and pension

contribution has already been referred to the A.G.C.R. On the

belief that a mere intimation was sufficient for taking up employemen
during the period of retention of his lien

cutside the Food & Supplies Departmentf the applicant wrote to the

Oepartment onl B.4.,1977 that he is likely to joiﬂ the post of

Company'éecretary o' fered to him by /s L.N. Gadodia & Son Ltd,, How=

ever, in reply to the Degpartment's letter of 19.,12,1977 he. requssted

on 15.2,78 for continuation of his lien till:7g7.78 and if this

was not possible he would be willing +to reffert Lo his previoﬁs

post immediately on hearing from the eraftment. He did not recsive

any teply nor was he allowed to join the post in the Department.

3 The respondent No, 4 ivsued a charge sheet dated 19,8.78

against the applicant. The Articles of charge are reproduced belowi.

4 Article Nop, 1

Shri P.B.L. Saxena. a quasi-oermanent U.D.C. while working
as Insgector in the Food & Supplies Department applied for
the post of Company Sgcretary in the Himachal Pradesh
Mineral & Industrial Development Corporation, 3imla
which was transmitted to the aforesaid Corporation,
Consequent upon his selection in the aforssaid Cerporation
on the seaid post, he was relieved of his duties from the

" post of Inspector, Food & Supplies wee.f. .7.7.764 Subseguent.
havever, while working in the Himachal Pradesh Mineral
and Industrial Develupment Corporation, 5imla, Shri
Saxena joined as Board's Assistant in the Housing and
Urban Development Corporation Ltd., 12-A 3am Nagar House,

New Delhi on 16.2,76 without obtaining prior permission
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of the Govermment., Shri Saxena is thersfore, guilty of
contravention of the provisions of Rule 15 of CCS (Conduct)
Rules, 1964,

ARTICLE NO, IT'

Shri P.B.L. Saxena a quasi permanent UDC while working
in the Housing &nd-Urban Development Corporation, 12- A Jam
Nasar House, New Delhi ( without the prior permission of the
Food & Supplies Department) further joined the services
of a Private firm namely M/s L.N. Gadodia and Sons Ltd.
Chandni Chowk, Oelhi in April, 1977 without obtaining the
prior permission of the Government, Shri Saxena is therefore,
again guillty of violation of the prou1q10ns of Rule 15 of
C.C.5 (Conduct) Rules, 1964, " cL

The applicant denied the charges., An Epquiry OfFficer was appointed

0N 23,9,1978 mhp conducted the enquiry from18th October, 1978 to

31st August, 1979 and subnl ted his TEport on 30.13,1979, .The Eﬁquiry

Y

Officer came to the conclusion that_charges against the applicant

are not proved. The Disciplinary Authority did not accept the enquiry
reporf-and imposaed the penalty of removal from service on 29.5.1981,
which was,however, quashed by the Chief Secrefary as Aopellate
Authority, on the grdund oﬁ‘legal infirmity, In pursuance of the
decision of the Appellatelﬂuthority, orders for re-instatement of
the ap?%icant, without prejudice to the punishment which may be
imposed later on merits of the case, was issued on 21.5.83.

Despite this order, Respondent No, 4 did not allow the appliéant to
join and. the impugned order NO. %.12(27)/78-?&5/Admn/u1g/1533 dated
30.8.83 rgmoving the applicant From_sérvice Qas issued., The
Reépondeht No., 4 passed another order No, F,12(27)78/F&S/Admn/Vig/
1795 dated 1.10.1983 treating the perlodsfrom B8.7.,1976 to 20.,5.,1983
and 21.5,1983 to 30.8,1983 as unauthorised absence according to rule

25 of the C.C.5 (Leave)Rules,

4, The applicnt filed appeal dated 3,10.1983 te the Chief

.Secretary, Delhi Administration, against the order of removal from

~

service dated 30.8.1983, He alsc filed a separate appeal dated
16,11,1983 against the order dated 1,.10,1983 treating him as absent
firom duty, In reply he received Memorandum No, F 12(27)/78-F&S/Vig/864

dated 3.5,1984 issued under the signature of DJeputy Commissioner

v

(Vigilance) which is reproduced below -

" With reference to his appeal dated 16th November,

1983 Shri P.8,L. Saxena, Ex~Inspector is hereby informed -
that his appeal has been considered by the Appellate
Authority i.e. Chief Secretary, Delhi and rejected on

the following grounds:. -
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" While Shri Saxena had all along been informing the
Oepartment by giving intimations about the various
assignments he undertook from time to time, but at no
stage explicit permission has been given to him to
take up these assignments, more so in private companies,
Every Govt, Servant is bound by the varicus service
rulss and the imstructions thereon issusd from time
to time by the Govt, and it is obllqatory on his part
to abide by such rules/imstructions. Rule 15 of the

. CCS(Conduct) Rules, 1964 is amply clear and states that
no Govermment 8Servant shall, except with prior sanction
of the Government engage dvrﬂctly or indirectly in any
tradé orfnbusiness or negofiate for or umdertake any

+ other employment, Thus it was obligatory upon Shri
.Saxena to have taken prior permission of the

Competent authority bef ore taking up a private
emplnyment“ e

Thereafter the applicant made a petition dated 20.6,1984 to the

Lt, Gouernor, Delhi, thCh was rejectad on 21,2,1985, Finally he
sent ar Memorial dated 8.4, 85 to the President of India, The

"' o President of India rejected the memorial unde; Ministty of Home
%fféirs order No. 14033/21/85aUTS dated 5,1.1987, \In para 6 of the

/

above order it is stated as unders-

!

! The President, after going through the case records,
has tentatively taken a decision to impose any one of
the penalties other than dismissal or removal from
service and sought the advice of the UPSC and other
relevant records, has come to the conclusion that
the charge that Shri Saxena joined the private firm
without obtaining prior permission is a serious
misconduct and as such, penalty of removal from
service imposed on Shri Saxena is not excessive,
The President accordingly directs that the memorial
of Shri P,BeL., Saxena against the penalty of removal
from service be rejectsd and orders accordingly, !

" 5, fhe Applicant prays for the guashing of the order of
removal ¥rom service dated;%U.B.BS as alse the orders dated
3.5,.84, 21,2;1985 and,5.1.1987 rejecting his appeal, petition and
memorialﬂrESpéctively and for directing the respondents to allow
Q ;ﬁ the applicant to join the post of Inspector in Food & Supplies
7/(;% Department, Delhi Administration, mainly on the following grounds :-
(i) The Reébondent No, 4 failed tosend any communication/
decision/nbj;ction in.regard to his employmentpmith
organisations ouside the Department:
(ii) Rule 15(2) of c.c.S.(c.é.A) Rules 1965 was violated
as the reaséns for disagreeing with the findings

of the Enquiry Officer Wem not mentiormed in the order

dated 30.8,833%
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(ii1) Rejection of tEe meﬁorial by the President of India
was based on the advice of the U.P.5.C, which suffers
from many infirmities in facts and in law,

Geo Respondents have contested the application both on merits
and on points of law; It has besn stated that the departmental
enquiry was conducted strictly in accordance uitﬁ the prescribed
procadurézf%ull opportunity was given to the applicant for.defence,
Althoush the Enguiry OFficer did not hold the applicant guilty of
violating Rule 15 af the C.C.5(Conduct) Rules, 1964, the Disciplinary
.AutHority did not agree with the findings of the Enguiry Officer far the
reasons mentioned in his order dated 29,6.81 and imposed the penalty
of removal from service, This was set aside on the ground of legal
‘infirmity by the Appellate Authority, The Disciplinary Authority,
after considering the matter and taking into account the over all
circumstances EF the case again imposed.the major penalty of remcval
from service vide order dated 30.8.83, Appeal was rejected by Chief
Secretary, Delhi Administration, Delhi, after careful consideration
of the case and arguments raised by the applicanf. Petition and the
Memorial te the Lt, Governor and the President of India were also

rejected after carsful consideration of all aspects of the case,

e Wg have heard the arguments of the learned counssl for the
parties and have also given our utmost consideration to the pleadings

and the documents on record,

8, At the very outset the learned counssl for the abplicant
pleaded that the applicaAt has been fighting a legal battle for
justice for ten loné yeers of suffering and misery, Besides merits
and lepal points in his favour, the applicant deserves pity and
mercy, The main relief sought by him is re-instatement in service
without any claﬁnﬁ@r arrears of pay. The learned counsel made the
fDllowing‘legal aﬁd other submissions:»

(a) The app&llate order dated 3,5.,1984 is defective in asmuch
as it Has bzen issued under the sighature of Depdty Commissioner
(Vigilance) and has not been signed by the Cgmpetent Authority, who

is the Chief Secretary, Delhi, This is a requirement prescribed under
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Department of Fersonnel C.fl. Noe. 134/1/B1-A0V=I dated 13.7+81,
autherity,
Trere is no powers to delegate thisf He cited AIR-1988-5C~1733
(Union of India Vs. R. Narasimhan) in support of his contentions .
that administration should follow the Sovernment instructions.
In paragraph 6(xxiii) of the written statement submitted on bshalf
of the respondents it has been stated that the applicant did not
raise this point in ‘his appeal to the Lt, Spovernor and in the
flemorial to the President of India. The learned counsel for the
applicant vshemently rebu:zted this statement as factually incorrect
since the applicent had specifically raised this point in his petition

to the Lt, Governer as also in the fMlemorial to the President of Ipdia,

(b) The Appellate order dated 3.5.84 refers to "his appeal

dated 16th November 1933" vhereas the applican@s appeal against the
order of removal from service was actually dated 3,10.1983, The

letter of 16,11.83 related to an entirely different matter rejarding
treatment of the periods from 8.7.1976 to 20.5.,1983 and 21.5,1983 to
30.,8,1983, The learned counsel also cited j:f?letter No. F10(15)/82-5-
11 dated 26,4.,1984 from Deputy Secretary (Services) to the Deputy
Commissioner (Vigilance) {Annexure R-5 to the uritten statement of the
Respondents) which makes a reference to " the arpeal dated 16,11.83
against the order dated 23.9.83 basged by the Commissicner, Food &
Supplies".> The applicant never having received any order dated
23.9.,1383, the question of his submitting any appeal against thatl
order does not arise, The learned counsel For the applicant strongly

contended that quoting of such wrong dates of appeals and orders

clearly indicatesnon-application of mind by the Appellate Authority.

(c) The Disciplinary Authority has not recorded its reasons

Faor .diSagresing with the findings of the Inguiry authority. This is in
violation of the provisions of Rule 15(2) of the C.C.5.(C.C.A) Rules
and Government of India'’s Instructian Nd.(1) there under,’

(d) The Appellate Authority has passed a non-speaking order and

in vinlation of the provision of Rule 27(2) of the C.C.S{C.C.A)Rules

~—”

- ~ » o . . L™ ' [ .
and Government of India's instruction {2}, {(3) and (4) there undexrs.

In support of the above cont@ntion the learned counsel
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relies upon the Supreme Court's Judgement reported in AIR=1970-5C~1302
( M/s Mahabir Prasad Santosh Kumar VUs. State éf U.ﬁ. and other )

The learned counsel for the applicant alsoc averred that

. ‘ and also

the Respondents having allowed the applicant to join HUDCDEJhaving
made -a reference to A.G.C.R.'regarding rates of pension and leave
salary contribution and by their inaction to stop him F:oﬁ joining
M/s L;N. Gadodia & Sons Ltd,, despite his " all along been informing
the DepartTent by oiving intimatioh about the various assignmentsihe

undertook from time to time" (quotation From-Appellate Drder), the

o) of promissory estoppel should come into play in Favour of

the applicant,

9. The learned counsel for the respondents argued that the

facts in this case are clear and well establisﬁed, the applicant

is quite obuiously guilty of violating Rule 15 of the .C.C.S.
(Conduct) Rules, 1964 and thé Appelle te Authority has passed a brieﬁ
but in essence a speaking order. The various legal grounds raised

by the learned counsel for the apﬁlicant are mairly technical and-ngt
substantial in nature, He strongly controverted the point regarding
promissory estoppel. With these submissions the learned counsel

for the respondents vehemently‘averred‘that there dg no merit in the

application which should be rejected,

10, A perusai of Annexure A-21 reveals that the apﬁellate

authority had rejected the appeal merely considering the sane. The

order made by the appellate authority clearly does not comply

with tie provisions .of Rule 27(2) of the C.C.5.(C.C.A) Rules, The

aforesaid sub-rule enjoins that the appellate authority shall consideri-

N

a) whether the procedure laid down in these rules has been
'coﬁpliad with and if not, whether such non-compliance has
resulted in the viclation of any provisions of the

/ CFonstitution of India or in the failure of justices

b) uwhether éhe findings of the disciplinary authority are:
warranted by the evidence on the record§ and

c) whetﬁer the penalty or the enhanced penalty imposed is

adequate, inadequate or severe, V

In view of the aforesaid, Annexure £-21 is illzgal and is liable
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to be quashed. Another infirmity for which the appellate order

is liable to be set aside is tha£ the appéllate authority did not

grant personal hearing to the applicant. It hés buen laid douwn

in " Ram Chander Vs, Union of India and Others" (1986)-3-5CC-103,

that the appellate authority deciding an appeél under Rule 27(2)

should not only give a hearing to the public servant concerned, but
shlould also pass a reasoned order dealing with the contentions raisea‘
by the applicant, The following observations made in paragraph 25 of -

the judgement are instructive in this behalf s-

Bosvssersseses Slich Being the.legal pesition, it is

of utmost importance after the Forty-Second Amendment

as interpretted by the majority in 'Tulsiram Pate case

that the Appellate Authority must not only give a Hearing to
‘. the Goverrnment Servant Concernéd but also pass a reasoned

order desling with the contantions raised By him in the

appeal. We wish te to emphasize that reascned decisions

by tribunals,‘such as the Reilway Board in the present

casey will promote public confidence in the administrative

process, 'An objective consideration is p@ssible only

if the delinquent servant is heard and given a chance to

satisfy the authority regarding the final crders that

may be passed on his apneal, Considerations of fair

play and justice also require that such a personal

hearing should be given, "
The appellate order Annéxure P21 is, therefore, hit by the dictum

‘. of the Supreme Court in*Ram Chander(supraj}.‘%nd is set aside.

M. In view of. the order we propose to make, we are ‘ .
@a}iségigiﬁégi}EXpressing any opinion on the other contentions
Taised by the applicant, lest:any expression QF opinion an aur
part should prejudice either Party's case. The appropriate ordsrt to
' be made in the Tacts and circumstances of this cese and which we
;%%ﬁﬁﬁ hereby make iz to remit the case to the appellate authority with
the direction that the appesllate authority shall pass a fresh
order in accordance with law after granting an opportunity of
hearing to the Applicant, The appellate authority is directed to pass
a fresh order in accordance with law within three months from the

date of receipt of a copy of this judgement.

12, Application is disposed of on the terms
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-

( DeKe CHAKRAVORTY )
MEMBER

(3-9- 1453
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prder as to costs,

5. SEKHON

f S0z

( 8,
VICE CHAIRMAN



