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The applicant, who was working- as Inspecting

Assistant Commissioner of Income Tax in New Delhi

in the year 1983-84, filed these applications under. ,

Section 19 of the Administrative Tribunals Act, 1985

against the Union of India represented by the Chaiimah,^

Central Board of Direct Taxes challenging the disciplinary
V . •

proceeding* initiated against him and his suspension

. in contemplation of such proceedingsV In O.A. 452/88/

the applicant has prayed that the impugned memorandum

dated 5,2.1988, whereby it was proposed to hold ah

inquiry against him under C,C,S,(CCA) Rules, 1965

and Article 1 thereof (Annej^ure-I), be quashed. In
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d.A. 432/88, he has prayed that the impugned order

dated ISf. 10.87 whereby he was placed under suspension

be quashed and'that the period of suspension should be .

treated as period on regular dutv^- As our decision in

O.A,452/88 will have a material bearing on the decision

in O.A.432/88, it vrould be convenient to deal vd.th lioth. cases

in a common judgment,

2,

the applicant has challenged the validity of the

impugned order dated 15-,10.87 wiiereby the President,

in exercise of the'powers conferred by Sub-rule(l) of

Rule lO-of the CCS(CCA) Rules, 1965 placed the applicant

under suspension with imraediat6 effect. ' Rul'e 10(1)

" proVidfe's that the appiointing authority or any authority

to virtiich it is subordinate or any other authority

- bmpowe'r '̂in that behalf by the President may^piice a

Government Sefvarit ^nder suspension •"vriiere a disciplinary

• proceedingr-against hitt is-contemplated or is pendingRfi'

The Meihorandium dated'5i2(i88 proposing to initiate

disciplinary proceedings^against him under Rule 14 of

the CX:s(CX:a) Rules, 1965 was served on him oh 10i2.88

. y which has been impugned InOiA.452/88.- The contention

of the applicant is that the order of suspension is

discriminatory as the applicant- has been singled out

for suspension \Mhile there are a number oJ officers

• against whom disciplinary proceedings have been

'• contemplatid but they have not-been suspended. He

has given names of twenty.such officers in Annexure-II

• OA-432/88
We may first consider 0.A.432/88. In this case,

#
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to. the application. In view of this, he has contended •

that »the order of suspension violates Article 14 of the

. Constitution. The applicant has also alleged roala-

f ides on the part of. the irespondentsr; He has alleged

; that.the, respondents have.placed him under suspension

because the filing of another application in this

Tribunal regarding his non-promotion has caused

irritation and dis-comfbrt to them; According to him,

the respondents .want to terrorise hi^de^nigrate him and
his reputation in official and social circles.

3y.;, . The respondents in: their counter affidavit'

j.; have refuted the.aforesaid allegations,;including that

of malafidesi As-regards the contention that some

' , otherrofficers against .vAiom disciplinary proceedings

. have been contemplated, but .who have, not suspended,

the. respondents have stated that .the..decision to. place

V. ; .the; applicant undex,^SF^nsion,^as ;t^k0n after a careful

. consideration of the material on record. It was not

-necessary that in aU-such cases whe.rein disciplinary

proceedings are initiated, the officer concerned shpuid

-be placed under suspension in=as=much as it depends on the

facts of each case individuallv^ I" the case of the

petitioner, .the charges were of a serious nature and

in the event of-being established, might lead to

removal/dismissal from service^
that ...

4'. The applicant has stated '-/, i^he disciplinary

proceeding 6 pertain: to the directions issued by him

in certain cases as a quasi-judicial authority under



-•4 -

Section lAA'M'. of the Income Tax Act to his Income

• lax Officer -after affording proper opportunity to, the.

a^sessee as required by law. In view of this, not.

only the suspension but even disciplinary proceedings

were.highly unjustified. .The respondents have

contended that the applicant did not judicially

examine, the issues involved and issued directions

to the ITOs contrary to the facts of the cases

concerned,, and liiith. a viev; to unduly favour the

assessees concerned..

5i - We have carefully <ionsidered"the respective

• contentions of bbth the parties and have, heard

their learned counsels. The legal, position in

r regard ;-to suspension is well settled. In ;State of: • . .'

•Orissa Vss Shiva'Parashad Das,' 1985 SCCCLfiiS) 397

.att399, the question arose whether an.order of

suspension from se^ice passed against a Goverrwsnt •

the ,
• Servant falls .within. scope and purview of

Article 311 of the'Constitution. The Supreme

Court observed that "an order of suspension passed

against a Government Servant pending disciplinary

enquiry is neither one of dismissal nor of removal

• from service within: Article 311 of the Constitution".-
cont. page 5/-
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The provisions of Article 311 have no application

to a situation where a Soverhment ^enrant has

b€sen merely placed under suspension pending departmental

inquiry since such action does not constitute either

dismissal or removal from service. As regards the

contention of the applicant that some other officers /

have not been placed under suspension though disciplinary

proceed^gs. are contenplated against them, we are of

the opinion that each case has to be considered on its

own merits and that the provisions of Article 14 of the

Constitution cannot be invoked. We also find that the

a^egation of malafides is vague and unstistainabie.

6,' In view of the above, there is no nerit in the

corctention of the applicant challenging the inpugned

order dated 15.10.1987,wtoereby he was placed under

suspension. ~

The question arises as to what relief the applicant

is entitled to in 0/W432/88. This would largely depend

on our decision in OA.452/88,. ^wherein he has challenged

the validity of the inpugned memorandum dated 5.2.^1988

whereby it was proposed to hold an enquiry against him ,

under CCS (CCA) Rules,1965. *

OA-4&2/99 ;

8.' The facts of OA-452/88 which are undisputed, are

as follows. While working as Inspecting Assistant

Commissioner of Income Tax at Delhi, during the period

from 27.9i33 to 20.10.34, the applicant issued instructions

undei; Section 144-B of the Income Tax Act,1961 in seven

cases relating to his Range. On 5.2,88, the impugned

menorandum was issued by. the President, whereby it was

proposed to hold an inquiry against him under Rule 14 of

the CCS{CCA) Rules,1965. The statement of article of
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chatg^ iMa agkinBt;hi« was .««-fpllouBV --

lAC RahQB Itf-«, Delhi during th« p»?lod fro«
• W 9 B3 to M;10^84'IT•
section 144-B iii 7 cas«« indicated in Annexur»-ll:- TlU in^f^ishoneet and "^„-"SS"s8.s.aa.
apparently with a visw luriconcBrnad. Apparantly by hl8 abova actot Shrl

Sr thaC.C.s.,(Conduct) Rulaa, 196*.•
tvida Annexur^i of tha impugned •e.orandumj

ThB;.tate«Bnt or i.p^itionS of' iii^cpnduct or
In aupport of tha Articli of iharge ftfaa^ against hi« yaa
.ico &.d upon ht* k
(vid^ Annexura-il t^ tha iipUghad ...orahduay* \ At thia ataga.
the applicant filad tlia prese^l application bafpra ua.
9. On 8.4.1988, thia Tribiiiiai; p^asad :ah ihtart« or
directi^ that' fur^hiV disciplinary ^ocw^lnga againat tha
appli«^t ^iiy h« stayed

'̂ :^;;;;;th8rcontB^ •• •
.Incpna tax Pfficera working andai hl« hid aubaittad fro*

•; •ti«B'to' ii«a' tha Qraf? Asaasemeht'oidet^^ diractiona ^;
: under; Action 144-8 of tha Incoae Tex' Acti" After receipt of

•! tha Wt ^8B88n«nt W^raV th^
pppprtuniW to 'tha asaaaBaarto'̂ ^ caaaa, laad

,,,«idBnca and produce;iocu«Brit8»=^ ;
Tax Officer was alao' w be preeBrtt.during these
hearinga afforded to the aaasaisBe ao that ha could alao hear
the arguniente of ihe'aWaa^sBa. Idok-ihto-the e.idance ,
producadand axpraas Sia WpiWfin.; After Judicially examining
the caaes, hearing the' aisie '̂saB, Biaoining tha records and
evidence and considering the opinion of tha Income Tax
Officer about the euidence and dociwenta produced during the
procBBdinga under Section 144-B bafora the applicant, h.

CM^ ....3v»
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Issued dlrsctioriSj undBr Ssctipn144-.B upholding sobs . ,

and dieting sbtiB additions/disallouances propossd in
ths Braft ABSBBsaont, Orders ih aany c^ The direo.

tionis asisnyieaged in Ssctipn "144-8 issued >ttsr :

juciicially'̂ considBring thi tit sach cass as also .,
thsM/ariiius judicial pirbhouncsBshts on the subject. The

ITOSf' uho wets, Usually present during the prpcssdings

under Section 144-B bsfors the 4pplicant» uers given

opportunity to ;exa«ins the svidencs produced by ths

asssssse during the procssdingsundor Section 144^8 and

,.to satisfy thsiaislwas in rs^ard to ths additions" and
allowances.proposed in thi Draft Asssssasnt'Drdsr.

: 11. .The applicant has bpntanded that Ssction 144-8
cpnfsrii^quasi-judicial pbMer on an inspBcting Assistant

ConniBaipnsr. i-Uhils sxsrcising the pousr cdntsiipiitsd
War the. said Ssctifln. hs to consider ths Dfsft J

. Ordfr of ths oyeptions frbn ths Vssessss tp the
;;D^aft^ftsssssBent Ordsr aiid after going thrpugH tM records

; .ire lating, to ths draft order and hearing ths assasssSfjisBus
. in respect of ths matteacoysred by ths obj-iictions, such
.directipns as Jtis thin^ TtW sUtuts db^s npt confsr
on hip an uhguidsd pr uricontrollstf jfwusr so as to snabla

hiB to act arbitrarily or capriciously. Hs 'has to act
only as per law and according to the Bsrits of ths case.

:This power is also, wbject to judicial review and the
Incoms Tax Act gives wids power to ths Coiniaissipnsr of

• Income-Tax under Section 263(l) to call for and sxamins

ths record of any proceeding under the Act and if he
. considete that any prder passed therein by the Income Tax

Officer,, including under the directions iSsued under

• •••• i
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Seciion 144-B is •rron«ou« iOTOfar ae itsiiB prejudicial >

; io.tKa intarest of rewinui# he can cancal, ths •••assMnt , ;. |
and direct • freBh a»«8(|i«Mnt, Th» applicant has pointed

oujt that in noiia of th® c«ea r*f»rr«d to in th« articla
- of chargaitba concarnad CoBaiselonar had axarpiaa

hia pouar conta»platBd under Saction 263 l(l) of tha Inebaa
; •Tax,.Act.;'',,', • '

/ Tha.applicant has also statad that whila axarciainB
powar lindar Sectiw "«> procadura to ba
fpliouad ha» bean,contai»p]fl ted undar tha Act, nor is thara

any prohibition or ll«ltatlon undar tha Act regarding
cal^ng for raport fro« tha IiV.O. concernad on tha addi-
>iohal awidanca adduced by the aesessaa in the procaadinga - -
under Section i44-B. The Inspecting Assistant Cpiwiasipner

, pould coriaider the objacti^ the aaaeaaaea indapsndantly
or way take the assistance of the eubordinates in ordiar to

• ascertain the correii^aaa of auch pbj^ and awideMe
and^thareaftar,^ a dectaipn on hia oftn. Aqt^a^

, judlciaV«Mthority/V»il»,**®rcl»ihg it strtutory duty*;
V;; c^n take tKe aasistanpe of aubordinataa and t^eraaf^r,

take a daciaion op ita own after taking into consideration

the reporta of the aubordinatea and all other iaiter^alf.
The riquiramsnt of acting judicially aeana a requiraaBnt
to act justly and fairly. In the instant case, it has boon
contended that the applicant actsd in good faith in order to

ensure a juat and fair decision as required by

13,- In view of the above, the applicant has contended
that uhile discharging his official duties, no disciplinary

proceedings can be initiated against hin on surmises,
suspicion and conjectures against the decisions taken by
him as a quasi-judicial authority,

....Sr.*
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14v The raepondehte,have contandsd in thalr countar^

arridavit that tha dlractiona Issuad by tha apprieant in

tha instant caaa uera not. lasuad after.-judlciaiiy :

axanining tha casa. Tha directions to dalate tha

additions and diaaliouancas propps^ in tha Draft

AeMsexsnt Order yers aada contrary to tha facta of tha j

casa... The charge framed against his is based not only I

oh the fact that ha delated the various, additions proposed

in the draft. Assessment Order, but that uhila ordsring !

delation of various additions proposed by tha I.T.O.» ha

did not take Into account'ths raleuant facts and tharaby

unduly favdiirad the assessass concarhad. ^ has baain

aubaittsd that the applicant will have full opportunity

during the proposed inquiry to. prova that his action

undar Section i44-B of tha Incom Tax Act liae not dishonast

-aal^

15. As to the contantlon thai lika Conaiissionar did not

pass orders under Sactioh 263 ssttlng Wside the orders of

4assa8sasnt baaed on the in^rubtionii Isisiied by tha applicant,

;ths.respondents have contended that this did not Bsan that v

the instructions Issued by him tiera proper. During tha

arguaents, the learned counsel for ihie raspondsnts statsd

that the Consinlssioner could not exerclea his jurisdiction

under Section 263 as the case had become barred-by

liaitation. -

16. According to the respohdentet the allegation was

that the applicant exercised his powers dishonsstly and

in an arbitrary Banner, They have submitted that the

GouBrpmant has enough material to aubstantiate tha charges

levelled against hin.

... . . . . 6. . f
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17, The respondents have adiaitted in their counter-

affidavit that thers ie no bar to calling for a further

report from the I.T.O. on the aseaseee'e subHiesions

before issuing.dixecii ons under Section 144-3. Houever,

the charge framed against hin is that by. using the device

of calling for further repbrts^from the I.T,p», the

applicant ordered deletion of the additions proposed by

the ITOs earlier without taking into account the merits

of the grounds on which additions had been proposed earlier.

The manner of palling for reports frp« the ITOs on the

additions proposed and purposedly accepting these for

deleting the huge additions proposed by the ITOs supported

by detailed and cogent reasons^ indicated dishonest motive

on the part of ;tho'applicant, .

18, The resppndents have denied, that the applicant j

exercised thsee. powers in good faith,

19, :The respondents have also contended that the present

.application is premature ilna.smuch as the applicant will get

full opportunity -to defend hie case in the proposed inquiry,

20, ' Ue have gone. :through the records of the case and

•heard the learned counsel for both the parties at length.

During the arguments, ue had requested the learned counsel

>-for-.:the. respondents,:tp,-let us haw^e information about

,Hraiiar>,diBCiplinary proceedings.which had been earlier

initiated against. erring departin.entel officials exercising

.quasi-judicial powers and the penalty imposed on'them. The

learned counsel has furnished copies of such proceedings

conductsd against some ITOs-ln the past. The learned counsel
for the respondents had also stated at the Bar that discipli

nary proceedings had been initiated against S/Shri Raj pal and
Gupta, the ITOs whose assistance was taken' by the applicant^^

• 1J Winor penalty of withholding of two annual increments •
: in.the time-scale of pay was .imposed on Shri W.A.Bhosale,

ITO,Bombay vide orders dated"BolO.85; 2) Uithholding of
the entire monthly pension was imposed on .Shri P.Singa
Rao, ITO vide order dated 15.4.87}. 3) Uithholding of the
entire monthly pension was imposed in Shri Oayaraman,

• ITO •(Retired) vide order dated 6,7,1988; 4) Remov/al
from seruice was imposed on Shri K,S, Agnihotri, ITO,
Raichur, vide order dated 29.10.1985.

esfl.11.,,
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exercising his powiars' under Sec'tion 144^e' The learoed . ,
' counsel st'ated that these'proceedings are. still pending '

- 2lV ' The issue's raised in the present application are

of great importance. Thex^ are numerous enactments under
which Government servants are vested with powers of a. -

quasi-judicial nature. The question arises whether these

authorities enjoy any immunity from legal proceedings,

including departmental proceedings, in respect of matters

decided by them in the perfomance of their quasi-judicial
functions. •

22^f The very same; issued -raised in the jpresent applical-

, tion had been considered in detail in the decision of the
Supreme Court ,in S.Gov^a.^iwn Vs.India & ,
AIR 1967 SC 1724. In that case, Shri Gp^vindaJfenon, a Manner

' of Indiaii Administ'rativs .Service, while working as First
Member of the b Kefala ^State, was .also holcl- j
ing the post of' Commissioner oiF Hindu Religious 8. Charitable |

' EridoviTOsnts; to t^sis of certain petitions containing .
ali4g3iions of misconduct against him 4n the,discharge of

" ; >is'duties as Commissioner^: the StateInstituted |
certairi prdiiminairy ehcpairiM "against-»iim^^ |
him t^der'saspehsibn uhaer'Huie 7 of the^All India Services |

^ (Discipline &Appeal) Rules,1955. Acopy of the charges, I
tog^Wer:with ;a statement, of c^irtain allegations, was served
on him, who thereafter filed, a written statement of defence.
After perusing the written" statement, the Government passed ;
oilers that his explanation was unacceptable arei that the j

- •charges/should be enquired into,, by an inquiry officer to be - ;
appointedjor the purpose. An Inquiry Officer was also4



•ppointed. Shri. n«non filsd a writ p.tition ^fof. th«
- K.i^ala High Cpiirt Playing fOT of cartlorari -

. to quash thaprocaeding. initiatedyagainaf hi* «nd for a writ
. ::of >ibda.u.

to function as tha Firet. Board of Reyiau, Tha
: Inquiry Officar a^b-itted hiV fipd Shri Planon

guilty or chariaa .1-4 and. Si?; Tha Union of India, after
consideration of the report, ^spad a shou^cauaa notice

to hi«.. Ha/tharaafter amended th^^ petition and
prayed for the iaeua of a writ of prohibition raetralning
the itoioh of India frow procBBding furth^ purauance of
the ahow-cauoe^niitica and alap for quashing the aaiie.
High: Court ,alloyed the aaendaent of the application,

- ; o uaa that the
• prMeadinga.ini^iat>«d:again^ hi. ware entirely yithout

jWisdictipn a^ nc^iiscip^^ could be taken
- •againat^hi. for «ct*,bto«i»8iona with regard to hie uork

v: -ae CoiMiaaioner undar W ^ Hindu Religious i Endou-
Vi^nta Act, 1951 and that the brdere Bade by jii» being of

qua8ii'3udlciaii^Charact?r, :cah b iipugned only in appropriate
> pr^ceadir^a taKfn ^ that Act. The two learned 3udgea
i Who heard that :pet^Uion, held divargant vieue. Batheu 3.

^ rejected til. objections ra^^^ by Shrt il.non regarding
want of. jurisdiction aiid held that the reapondants had the

i pbuer to proceed with the enquiry into the chargos. On the
^ther hand^ S. \felupillai 3. took the view that quaoi^

: judifcial dacisions. becane final and conclusi«B if they
uera not eat.aside or •odified in the nanner praacribed
by; the Statuts, and if the deciaions are not so challenged^
their corractnees or legality must be taken t^J- conclusive,
and -such quasi-Judicial dBCisiona cannot for® the subject

: -i- :
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ibattst of charges in disciplinary proceedings against

Shri nenbn;' He, thereforej field that the Union of India

had no jurisdiction to proceed uith the enquiry in respsct

of those charges jjertaining to the exercise of quasi-

judicial jpunctione by ShriPlenon. In yiew of this

difference of opinion, the satter was placed before a

third Oudge, Govind Wenon-j,, uho agreed uith the view

t^Wen by Shri natheu 3. and in the result, the urit

petition of Shri nenonuae,dismissed,

24L Shrl denon filed a civil, appeal before the Supreme

Court uhith Maa di^fsilssed after a detailed examination of

the legal .aspects. Tn coaing. to its conclusion, the

Su'preTme Court'had'given the-following reasonsS-

(a) Under Rule 4 of the Ail India Serulceo

' (OisciplinG 4 Appeal) Rules, 1955, the

- • appropriate authority has pouer to take

disciplinary proceedings against Shri

rtshon and - .Vj: he could be removed fro«

' seruicB by-an order of the Central Gowt,

It UBS contended.that I.A*S. Officers are

governed by .statutory rules, that any act

ot'offlission referred to in Rule 4(1) relates

• ' to an act or omission of an officer uhan

- -serving uTider the Governroant, and that

seruing under the Government means subject

• to the adminlBtrative control of the Govern-

" raent-^ and that disciplinary proceedings should

be oh the basis of the relationship of master

and servant. In exercising statutory powers,

the ConiinissionBr was not subject to the

administrative control of the Government and

disciplinary proceedings cannot, therefore,

0^
• e • • 1 • •
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be instituted against hi« in respect of en act or oiniseion
committed by hiin in the course of his eraployment as

CoiBnieBioner.

;2^, The Supresae Court I'ejected the above contention.

It uae observed that Rule, 4 does not 0ey that the act

or omission must have; been, committed in the discharge

of his duty or in the, course of hiB-SBtployraent as a
Government servant. It is, therBfore, open to the

CovernnBnt to take disciplinary procsedingB against.

Shri Wenon in.respect of hisjacts or praissions uhich

cast reflection upon hio^reputation fo? integrity or

good fai th or-devotion to duty as a member of the
Service. At thft time of the alleged misconduct, Shri

Plenon uas'eraployed'.assthe F.irst. nember of the Board of
Revenue and; he', uas at:, the:,same time performing the

duties oC the EqinmiseioOer under; the Act, in addition
.to his .duties as theiFiFs.t (nember of the Board of Revenue,
In the opinion of thB' Suprferee;.Court, it is not necessary

that" a Meraber of the Service, should have committed the

alleged act-or omission in the course of discharge of

his duties as a servant of the Governraent in order that

it may form the. subject matter of disciplinary proceedings.
The following observations made by the Supreme Court are

pertinentJ-

"In other words, if the act or omission is_8uch
•as to reflect on the reputation of.the officer
for his integrity or good faith or devotion to
duty; there is no reason,why.discipUnary
proceedings should not be taken against hin
for that act or,omission-even though the act
or omission relates to an activity in regard
to which there is.no actual, roaster ^nd servant

' relationship. To put it differently, the
test is not whether the act or omission uas
committed by the appellant in the course ofthe discharge of his duties as .servant of the
Government. The test is whether the act or
omission has some reasonable connections with
the nature and condition of his service or
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whether the act or? onisaion, has .cast any
reflection upon the reputation of the
member of the Service for integrity or
devotion to duty as a public.seruant. Ue
are of the opinion^that even if the appe
llant uas not subject to the administrative
control of the Government when he uas
functioning as Cbrnmisoioner under .the Act
and uaa not'the eervant;pf the Government
subject to its orders at; the relevant tii^»
his act or omission.as Coistnissloner could
form the subject matter of disciplinary
proceedings provided;the act or omission
yould reflect upon hia raputation for.
integrity or devotion to duty as a BBab^r
of the Service. In this context reference
may be aade to the follouing observations
of Lopes, L.a. in Pearce V. Foster (1086) 17

;Q0P;536 at,p.542S; "

•If a servant'conducts hlnself in a .
'.uay inconsistent with the faithful
discharge of hie duty in the service,
it is (Risconduct uhiph justiHee imne-
diate disralssal,, , That i^scondiictt
according to ay viewVneed not be
aisconduct io the carfyingvon of the.
service or the business. It is euffi- .

dent if it is-conduct uhich is., preju
dicial or is likely to be prejudicial
to'the interests or ijto the reputation
of the Master, and the master uill be
justifiedj.not only if ha discovers
it at the time, but also if klia he
discovers it afterwards in dienlssing
that'servant. ?

(b) Shri Plenon had contended that the. Ebmiiiissioner uas

exercising a quasi-judicial function in sanctionihig

the le.a8es under the Madras Hindu Religious & Chari

table .Sndouments Act» 1951 and hie orders, therefore,

cannot be questioned except in accordance with the.

provisions of that Act. The proposition put forward was

that qiiasi-judicial ordersi unless vacated under the

' provisions of the Act, are final and binding and cannot

be questioned by the executive Government through

disciplinary proceedings. The. Madras Act of 1951 provided

for an appeal against the order of the Commissioner gran

ting sanctibn to a lease and it. is open to any party

•
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aggriewed to file such an appBal and

queetipn the Isgality or Correctness of
ths order of the Cbissiissionar. The

GoverhBsnt also had powers of revision

under the Act to iBxamine the correctness

or legality of the order. It was said

that 80. long as these sethods were not

adoptedf the Govprnnent could not insti

tute disciplinary proceedings and re-exanine

the'iBgality of the otder of the CoraBissioner

granting sanction to the leases,

iZS, The Supraiae Court .rejected the above contention,

it uas obserued that the charge against Shri Henon is

ona of Bisconduct and recklessness disclosed by the utter

disregard of the relevant provisions of SecWon 29 of the

Pladrss Act of 1951 arid'the Rules nadB thereunder in

sanctioning the-leases. On behalf of the respondents, it |

tjas Argued that the Comraissioner was not; discharging quasi-

judicial functions in sanctioning leases under Section 29,

Houever, the SuprenG Court prbceeded on the assuaptlon that

the Commiseioner was'perfoming quasi-judicial functions \

in granting those leases. Even upon that, assuaptionj the

Supreme Court uas satisfied that the Government uas entitled :

to'institute disciplihary proceedings if there was oriiria |
facie material" for shouino recklBssness or ajsconduct on

the part of appBllant in the discharQe of his official duty.

It is true that if the provisions of Section 29 of the

Act or the Rules are disregarded, the order of the

Commissioner is.illegal and such an order could be

qusstioned in appeal under Section 29(4) or in revision

under Section 99 of the Act, But in "the present proceedings,
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, •ought to be •;eh^iBri^ed-:jL(»' :hot;:thi':c6rrectne«B''.-
the d?cia|lion;xpf

discharge'or
c^tiea as tpm^Miprw appellant was probsedeil
agaln^ becauee in ;th? diobharge pf functloni^
actpd in utter dietegard of the,prouleionB of the Apt

an^ the Rules. It is the :iiianne:^.in uhlch che discharged

''if® °u^ proceedings.
In ot^er words, the charae and the allegations afe to the

hat in exercising his pouers as Coinplssioner, the

appsllant acted in abu^s his power and it wais in ,regard
to,such aiBConduct that he is.being proceeded against.

It i.s nanifest, therefore,:.that though, the propriety

it® the le^^es i»ay .be^questioned
in appsal arid rsvision ^nder/t»w Act, the'' ^v^rriaei^ is
npt precluded f^oB taking di action if thera la

P^PPf that the CpomiMibner had acted in gross recklessness

Pf I'i":
p*f®Mhr'pr;^ pSitteci to obser^

the prescribed condition?

pxercisB of the statutory power.. Ua seeuby

, ,^®' t^he purpose of showing

that ths Comiiissioner acted in utter disregard of the

cohdiltions jarescribed :for,the exercise of his power or '

that he was guilty of misconduct, or grpss negligence"

26, It will be abundantly clear from the aforesaid

judgemsnt of the Supreme Court that the Government is

competent to initiate disciplinary proceedings against

a Gpvernraen t servant even in respect of the decisions

taken by h^im in his quasi—judicial capacity under the
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relevant, statute, preyidsd that:- •;

(i) The act or omission is such as to |
. reflect on the reputation of the Govt. j

seruant for his integrity or good faith,

or devotion to duty, or

(ii) there is prioa facie material for
showing recklessness or raisconduct on

his part in the discharge of his official
duty{or

(iii) there is proof that he had acted in gross
recklessness in the discharge of his

. ... ;^dutie8,or that ,he failed to act honestly
/or in good mith. or .that omitted to

^! ,' ob8erv;e:;^th4 prescribed'coodiW

. are ebsential. fbir the exercise of the

etiaiytpryvpoufi.j,^ ' • • ,

: 27-t . In view ofTtha coptpntion of the

applicant in the instant case
circua8t»nces.-can ;the.xe;8pdncl^nt^ .in^tiat^ disciplinary

•^oceedings^against^ s^tyahl:; exercising
- . ^quasi>iudicialfun«;ti«^? a functions

under the relevant statut^^ i^dleariy untenable in law.
• ^ =26.' ,.Us'may;gl80 refer trthe'recfeht J^gement deliverBd

by the Principal Bench^ofthBTribunal presided over by•
the phairman on 14.4.19B8 in Shri Virendra Praaad Vs.

; union of: India t Others, ., IrV^his c^sB, the petitioner
who uas Regional Provident.Fund Commissioner, had filed
a writ -petitic^ in the C^cutW HigK:Court praying for a

. writ of mandamus, coramanding^^he respondents to cancel,
withdraw, revoke and/or forbear from giving any effect
to the impugned order and memorandum both dated 20th

' ; ,• _ • , • .
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February, 1966. The case stood tranoferred to this

Tribunal under Section 29 (.1) of the Adaiinistrative

Tribunals Act, 1985. t^hiie the petitioner was working . -

as Regional Provident Fund ConuBieeioher, he was placed

under suepenaion by an order dated 20,2.1986 under

Ruis 6 of the EBployees Prouident Fund Staff (Classification,

Control and Appeal) Rules, 1?7^f By another order of the

saiae date, he uae informed that the inquiry will be held

in respect of the charges rasntiohed in the annexure thereto.

The charges were the follduing:- '

?That Shri V, Prasad functioned as Regional Provident
Fund CommiBsioner St Boabay during the period 1978-79,

That one of the duties of the said Shri U,.Praead
... was to levy daaages to the various finBs/coBpaniee

etc, for having defaiilted in payment of Provident
Fund .contribution, j

That the said.Shri U, Prasad was authorised to
recover damages hot''exceeding the aisount of arrears.
If the party.failed to pay the danagas so levied,
action fbr ihitiat'ioh of r^covefy iprbceedings could

,;bs, taken ;um).et th^

: ; That the said Shri U, Prasad ordered the reduci--
tiori of damages ordVred" by hiBi BariiBr .on review

. ; ' ..bsing not; based on proper and admissible grounds
and prima facie was'in'terided .to confer, the undue
benefit on the defaulting parties listed below

, and cb^responding lose to-the Enployeeaf' Provident
- Fund Organisation,

SI, Name of.the aniployer Previous levy Revised levy
Wo, • ' and'date . . and date

1. PluWsh Textiles, R8,4,49,593,00 Rs.l,08,784,30
. Colaba, Boiii^y ,, 20,7,1978 2,7,1979

2. aolly Bros,, Rs, 53,381,85 Rs. 28,182.10
P*.in, Road, Bombay. 17,5.1978 17.8.1979

3. Pentagon Ehgg. ' ^ Rs. 72,06.1.80-Rs. 36,504.40
Radhu Mukund, 26.7,1978 18,4,1979
33., Sion,- Bbinbay-22,

4,. Bombay Furnace, Rs, 39,406,50 Rs, 13,135,50
Stadium House, 19,8,1978 22,10,1979

•.Nariinan Road,-
Bombay-20.

That the said Shri V, Prasad while functioning as
aforesaid committed gross.misconduct and failed to
maintain absolute integrity and devotion to duty and

,,.. 20, , I
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ahtsd in a •annsr unbecoinirig of a aeruant orthe
Employees' the^
by contravened Rule 3(l)(i)» 3(1)Ui; ana
df the Central Civil; Services (Conduct) Rules,1964.

29. Under Section 14-B of the Employees' Provident Fund
andmscellaneouo-PrBvisionBAct. 1952,, ihe petitioner as
Regional Provident Fund Commissioner, ,uas B9RQ«ered to

levy damages on defaulting enployers.; In exercise of that
pouer, he levied damages on several ^RRloyerii, including
the four named-in .the statBtaent of iBputation. In the
case^of those:four.employers, .he.Kad ordered reduction of
lBvy ordepage8:byf^ay..of:reviey,':;in;the charge-sheet, it

•was alleged that he-prdered the Ireduction of damages
ordered by hW earlier «0n .review being not based on
proper arid admi^ible^

conf^fHihe undue'b^nefit«^^^^^
listed belou and corresponding loss to the Esployees'

^Provident Fund Organisation,? li uai also stated that
the petitioner, uhile functioning as aforesaid, -cWtied
gross; miscbnddct and failed'to'iiieintain abBolUtc integrity
end devotion; to duty arri-acted in a'^ of

a servant of the Efflployees'Provident Fund Organisation and
thereby contrawehed Rule 3 of the ^
(Conduct) Rules, 1964."

30. The question arose whether the reduction in the levy
:bf daroagei under Section way^of fevieu uhich auto-

^ matic^lly confers the benefit oh the;employer, can be
• ternied as misconductj

31.' The Tribunal observed t'hat the pouer vested in the
, . Regional Provident Fund Con,mj:ssionex uas a quasi-judicial
^ pouer and, therefore, any error,committed by the authority

in exercise of this power can be reviewed by it. In

« t • 0 e • i
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; Gxerdsa of the quaoi-judicial power, the conpetent

i-- , • authority aay coiwit an error of law .Tact or

3-^ L.r,.

.cOkiBit'a r^ irrsgularityK If r oh';&bcount of . the order

r . passed, the ieiipioyBr'benefitsj: frpis that fact. alone»
the Adffic^r : cannot be accuoed of conferring undue

favour on the defaulting Baployer,: It was further.

observed ai f dllous:- .. • \

> "Even if the Regional-Provident Fund Coiwi-
ssioner has erronepusly or illegally reduced
danages levied andvthat, results inrspne loss

*1^ . . to the Enployeejs' Provident Fund Organisation,
that beingithe rsBult of the exercise of a

1 ,v . quasi-judicial function, it cannot per se
'be deemed/as misconduct.. That .order may not

I be valid in lau or may be liable to be set .
i ' aside on'judicial review but?, nmreiy because; .

it has benefited the eiaployer, an allegatiois'
• of laiscondu'ct cannot be levallad, flieuing

such an order uith suspicion and ^levelling
a' charge of misconduct would deter the
authorities exercising quasi-judicial function

' from acting freely and independently in the ,
light of the lau and facts as understood by
thea. Any such , action ;Will:hind8if thf exer
cise of the quasi-judicial f.uhctibhs. liith

• judicial independence to .t,he best of, their
judgeraerit."

32, .^The circuBstances in which disciplinary protseeding*

, can be taken have also been discussed in thei'judgement of the i

.Tribunal. If an order is nede"uith'corrupt aotive, disci

plinary .pr,oceedings can be taken and not otherwiae. The

following observations contained in the judgemant ^re

relevahts-

"Of course, irrespective of yhether the order nade
' is right or'utongin lau, if it is made uith

corrupt motive, disciplinary proceedings can
certainly be takeni In such-a case, it is not
the legality or illegality of the order but the
corrupt motive which is the reason for that
order that becomes the subject matter of disci
plinary proceedings, Werely because an order
on review results in a benefit to the review
petitioner, it cannot be deemed to-be an undue
benefit and the officer passing the order
exposed to disciplinary proceedings where no
corrupt motive is even alleged,"

6V
e•••22*
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,3 TM Tribun.1 fu.W" o".rv.d t».t ~r. »,.P»n.lon ,
«'„.t «. ..d. b"l. of =di.cipli.«r Procedin, .nd

34 The Tribunal discussed the four cases uhare t a
- d».,.. uvi.d .... "d «d.d.d «- -•»-»

. , C,..l=.ion.r =„d .»»rv.d th« th. .rd... ,
..i= ,n -.r= n.t ..t Mid. x..p.»nt ,;authority and that 4ey had become, final and bin 9

t.. p„tli.. «. .o». It ... -...r-d •
irquiiy i"t" ""S" ""
3, . « it. concW.n. "e

•.!• "W-r •»

: ...y.d .ft" • »p" -f
y.«..ln im. .V- P"'"-"" .

. ;„ur. or, atLlnins »• 'i. "
31.7.1966. ' . :

^ • 36 "" it »» b. p.i«t.d out that.th..d.ci.lpn
- s„U.. ""t

discuesBd in the judgement, ,»

3, • SMi «.K. S.n; 5i«.' "».6.te .pp..il"9 0"
- . „,\„ .ppllp,nt, c.«..d.d thatt.. .ppUc.ntiat«

.... K.d, ,x.rci..d .1. ,>...l-3.dlci.i
.„d th.t n. dl.=lpli~r, procdin,. C" b. l.lti.t.d

hi. r.r uh.t h. h.d d.n. in th= .xerpi"
fppcti.a.. H. r.f.«.d to t.. ..rippp

p„.l.iP.. .r th. In.... «. "ct .Pd ip p..tic„«.. t.
tb. p.P.i.i.P. P' =•"""

• • • • 23^ ®• '
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thrt "Ifc suit shall b8 brought in any civil court to

set aside or ncdify any assessment order made under

this Act and no prosecution, suit or other proceeding

shall lie against the Government or any officer of

the Government for anything in good faith done or

intended to be done under this Act".'! According to

him; in no circumstance"cairi a quasi-jirficial authority

be proceeded againrt for misconduct and that the Income
tax Act itself provided adequate safeguards against

wrong orders issued by; the Income. authorities

^ exercising quas^judicial powers^ N̂umerous judgements
indicating that the functions of the Income Tax

" itithorities; are quasi-judicial fmctioiis^ were also
•' cWed at the Bat by the learned counsel for the

applicantThe learned counsel for the respondent

also did not dispute this legal position^

38;1 • ' in this context^ we, may briefly refer to

the, provisions regarding tax assessment contained
in the Income T3X Act^ 1965i^

* l.i (1968) 67 I.T.R. 106 (Supreme Court)
0^ MiM.' Ipoh v;. Coim'? of li'Til

2g (1963) 48 I.T.R.' 34 (Supreioa Co^)
M. Chokalingam Vi! Comm. of I. Tax?
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39g The I.T.O. is the initial assessmeit authority.under
the Incomertax Act,•1961. He exercises his functions in a "
quasi judicial capacity. He is, however, not completely,

'independent of control from- the .superior officers in

assessing the income of an individual. , The.Inspecting

.Assistant.ConnnLssipner is: empowered to supervise and review

- the. work .of, income-tax; Officers^. He can advice the ITOfe'̂ on
and

particular points of fact and -law,/ask them to get his
approval :of the draft assessmervt orders. ; -

, , Appeal lies to the Appellate Assistant Conmissioner and in
• : some cases: to ^loimiss^ner (Appeals), who ere - also quaSi^

" judicial'authorities. .. .:The Department .has ;;no right bf ^
' ' ' appeal' to Appellate Assistant Commissionex against the

order passed by the .ITO, -but;^ Act autho^orises •.

•Vthe- Cbmmissioner to revise .any;order of .t^e ITO within

r 'a period of 2i years 6f the'dxder which-is^prejudicial,
.. . to the intereslsof revenue- Sectior. 263^ aril 264 deal

with the revision'powers ot the Cbimissioner, .who. also

... exercises quasi-judicial functions.; Fiom the order of the
Appellate Assistant Commissioner -M. .: the Gommissioner •

• (Appeais),' as the case may be,- or.the order of revision

O/ of the Commissioner in cSses he-revises the order of ITO
,. in the interest of revenue, an appeal lies to the Income

^ • ' Tax Appellate Tribunal., The decisions of the Tribunal

which is a qiB si-judicial body are final, on question of

. fact,. From the orders of the Tribunal, a reference

can be made to the High Court on questions of law and also
directly to -the Supreme Court if the Tribunal is of the

_ ,. ,' .
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opinion that on account of a conflict of opinions

amongst the High Courts, a reference should be made

to that Court.' '

Thus, there are several quasi-judicial authofities

entrusted with the powers of tax assesismant. Does it mean

that all these authorities enjoy immunity from

departmental proceedings being initiated against them .

by virtue of the provisions of Section 293 of the Income

Tax Act? Even in a case where the officer concemed

commits an act or omission in the course of discharge

of his duties so as to reflect on his reputation

for his integrity or good faith or devotion to duty,

will he be immtme fidm disciplinary proceedings?

Suppose there is prima,facie material for doubting

the integrity or co^uct of such an authority or

to. indicate that he has failed to act honestly

or in good faithj is the GoverniBerit precluded from
initiating"disciplinary proceedings against the

officer concerned? These issues deserve examination

in sotns. detail. > ,

, 4JJ| Shri A,1C.Sen, the learned Counsel for the

applicant contended that Section 293 of the Income

Tax Act puts an embargo on the ^hduct of disciplinary
proceedings against an officer^ in respect of an

order made or decision taken by him .in the exercise

of quasir-jt^icial cunctions. To ourWjind, such a

contention is not legally sustainable. We have already

referred to the decision of the Supreme Court in

Qovinda Msnon's case, xxxxxxxxxxxxxxxxxxxxxxxxxxxx

•
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wherein the Supreme Court upheld the validity of the

disciplinary proceedings initi^ed against an lA,S
purp6r"tedly ; . . i.j • '

Officer v^o had^exercised certain funtions in his

qua&i-judicial capacity. We may also refer to Uie
decision of the Supreme Court in Krishna Chandra

Tandon Vs^i VS. U.O.I,, 1974 SCC (lis) 329, v^erein

the Supreme court upheld the validity of disciplinary
proceedings initiated against an Income Tax Officer.

In that case, the ITO did not, however, raise.- the

. .contention that rib such prpceeding wdild lie against

him,^for acts done by him in the exercise of quasi^
judicial functions.

42% In the case of Judicial Officers, the Judicial
Officers:*Frotection'Act, 1850 confers immunity from

. being sued in a Civil Court for aay act done or

, :order,ed to be done by'j/. in the discharge of his

judicial duty. Section 1 of the Judicial Officers'

, Protection Act,, 18K> re^ds as follows;-

" No Judgej Magistrate, Justice of the
peace. Collector^ or other person actim
judicially shall be liable to be suedluaiciaiiy uo —— ---
any Civil Court for any act done or ordered

- -to be done :by him.in the discharge of his
, ; judicial duty, whether or not within the

limits of his jurisdiction: .Provided thathe is>at the time, in good faith, believed
himself to have jurisdiction to do or order
the act complained of; and no officer of
any Court or other jpersoh, bound to execirte
the lawful warrants or orders of any such

' Judge. Magistrate, Justice of Peace, Collector
or other person acting judicially shall be
-liable to be sued in any Civil Court, for
.'the execution of any warra-nt or or^er, which
he would be bound to execute, if within the
-jurisdiction of the person issuing the same"'.

'H-

: .'43;i The Judges CProtection) Act, 1985j^was r:®actad
• " -Qv^ • •• ••
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by Paxlaiinent for securing additional protection for -

Judges and others acting judicially. Section 2 of the

Judges(Protectioi^Act, 1985 provides that " in this

Act,'Judge? means not only/SNrery-person7;^

officially designated as a judge, but also • '

person

(a) V^d is empowered by law to give in any

legal proceeding a defini't^vji iSucigenie^^ ,or
a judgment vrfiich, .if'n# appeal#, against .

would be definiii^oj^a judgment which,

: 1 if confiirmed by sdme other authority,

would be def iniidye; .or

(b) who is brie of a body of parsons,

body of persoBs 'is edqjpy^^ by law to

,• give such a judgmefe as is referred to

in Clause (a).

44^ ,, Section 3of the Judges,(Protection)Act, 1985
• provides as follows?- -

•3(1) Notwithstanding anything conta^d in
any other law.for the time being in force and
subject to the;i3rovisions of Sub-Sec.tionl2y»
no Court shall-entertain lor contimB .„ any

„ Civil or Gfiminal Proceeding-against any
person vAio is dr was a Judgief-or any^ct,thing. or- Word committed ji, " done or. spoken by

- him whena^n the .course of, acting or purporting
• to act in the-discharge ,of his official or

judicial duty or function.

(2) Nothing in Sub-Section(l) shall debar,
or affect in any manner the power
Central Govt; or the State Gbvt. or the Supreme
Court "of India or any High Court or any other
authority under any law for the time being in
force to take such action IvJhether by way of

- Civil, Criminal, or departmental proceeding, or
otherv/ise) against any person who is or was a
Ju^dge"-,

. —

.• J
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45ii Section 4 of th© Judges (Protection)Act,1985
provides that "the provisions of thiis ^^t shall be in
addition to,and rest ih derogation of,the provisions

of. any other law. for the time, being in force providing
for protection of Judges."

46, The combined effect of the J^icial Officers'
(Protection) Act,1850 and the Judges (Protection) Act,
1985 is that a Judge or any person acting judicially
cannot be sued in any Civil Court for,any act done or

ordewd to ,be done by him in the discharge of his

quasi-judicial duties.1 There is, however, no bap to
departmental proceedings being initiated against such

a person in accordance with law.

v. -. In the-. case of :the: Judges of the Supreme Court

, and.;the High Courts,.Article 124(4) of the Constitution
lays down a special procedure for their removal from
office on the ground of mis-behaviour of incapacity.

This piijvision has riot, however, been invoked in a

. single case since the '^option of the Constitution^

is, an .entirely different matter. The -provision

for proceeding against the Judges of the Supreme Court
and the High Courts for misdemeanour, e^dsts. In the

case of Chairman,Vice Chairinan or Afembefs of the Central
Administrative Tribunal^ Section 9 of the Administrative

Tribunals Act,1985 provides for a procedure for removal

on the ground of proved misbehaviour or incapacity.

In the case of members of subordinate judiciary,disciplinary

control vests in the High Cburt concerned as provided for

in Article 235 of the Constitution,. The reported cases are.

not many in which.disciplina^ proceedings for misconduct

had been initiated against msmbers of the subordinate

judiciary vi^^xewise of their judicial functions in
accordance with the relevant rules. In this context,

reference may be made to the decision of the Rajasthan

High Court in Bhagwat Swaroop Vs. State of
Rajasthanm 1978(l) SLR 835 at 841. In that

Oty—'
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case,-tiie petitioner, v^o was a iember of the Rajasttan ,;:

,< Administratiye Service,Was posted as itegistrate Ist- ;"
'-''v'

•Glass,; He issued a search warrant under Section 100 .

;6h "a-fixed
' dtPC for "profludtioh of a; girl^ He, however, took up-

the case for final hearing on a holiday before the

. date already fixed and. deprived the parents of the ,

^ girl/ . en opportunity of hearing in the matter and ,

setting the girl free. In the^departmental protasding

. initiated against'hiffi,;under;:the'^jasthan Gi^il ; -

Services (Classification, Cdntibl 8. Appeal) Buies,

1958, he was-charged vdth-lack of .proper care and ,

>"cautionV inparti^ ^hd^Eespons

a Magistrate in deMJng with the. aforesaid casie and

that he had abused the process of law by issuing a

/search warrant for the reffbVei;Y the; girl from the „" -

• ' • ^^ fcustody of her parents witlx)it taking: proper evidence >

'and further'that .Wi'en the girl" was prodijced .before

h^, he held, his Court behind closed doors on a ;

. . holiday, and. handed over the, girl to some person

"without proper examination of the:lady and .withoii

considering the counter claims of her parents'; The

petitioner contended that he had exercised judicial

.^discretion in issuing the search warrant. The

Rajasthan High.Court observed that the order of the

iitegistrate passed in the exercise of judicial discretion

in such OBtters, if itrWas rot" in accordance with law,.

4-
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or was improper or illegal or evan if the procedure
adopted by him was found to be defective, the same

- could have bean set "aside on revision by the Sessions
- Judge or the High Courtsit was observed
- that disciplinary 'proceedings;can be initiated

againsi; the petitibner for misconduct if he had

• acted'̂ aiafideiand. upon insufficient materials The
following observation made by the High Court are

pertit^nt; -

: -But'Where a Magistrate, while exorcising
his Judicial- discretion, acted upon insufficient

' material or if it is found that further evidence
or substantial nature was nace^ary befow .a
Search warrant under ^ctaen 100 ^of Cfiininal Procedure could haw been issued
in a particular case,, this same could not
to misconduct and it could heardly be f matter -

? sfor taking disciplinary action unless it is
Mleged -and .proved that the conduct of the

' : rllteglstratei while exercising hisJ^ic^^^discretionjwas,ofa'nature.not befitting the
dignity:of his office,or where he was actuated

• by malice ai^ it is found -that a p^ticular
oker was the result of the malafide conduct

; •" -pn the pai^

; tn^view^b^; tfc^over ^^^^

upt^^W validity, of; the',(^sciplinary proceedings

, r491; ;It would thu4 Ije ^uridantly clear that if there
is prima facie evidence of misconduct on the part of a

-judicial or-quasi-jlidicial authority, that authority

' cannot ike .shelter;under;;^ inraunity
(which is unknown to law) from any proceedings vrtiat-

soever. In the instant case,' we are concerned

with an inspecting Assistant Coninissioner who
had taken certain; decisions in respect of some

- assessments in exercise of powers; conferred upon him
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under;144(B) of the Income Ta^ Act, Section 144(B)

reads as follows. ^ "

.. . -|«144-.B{1) . Notufithstanding- anythiTig contained /
• - . •in this Act, wherein an assesawnt-rto be made

- under Sub-Section(3) of Section 143, the
Income Tax Officer proposes to malfe(before

, _ the ist-day of October, 1984), any variation
:ih the income or loss retiirned-which is .
prejudicial-to the assessee and the amount of
such'variatiiori.exceeds the ariount. fixed by

. . . - the Board under Sub-Section(6)., the Income
' fax Ofticer^shall,: in the first instance,

forward a draft of the proposed order of
assessment (hereafter in this Section referred
to as the draft order) to the assessee^,

(2) On receipt of the draft order, the
assessee forward his^objections, if any,
to-such'variation, to. the Incom , Tax Officer

' : : , - wirghin seven, days of the;; receipt ,by him of the ,
draft-order or. within such further period not

•... exceeding fifteen days as the Income Tax Officer
may allow'On an 'application made to him in this

• (3) - ' ; .':if;no;6bj^ctionsreceived within , '
.the/period:©^ aforesaid,

- ^or"the.assessee-intimates to the Income Tax
• • OfficeirHhe acceptance,;of the variation, the . |

Income" Tax-Officer.-sha 11 con^lete the assessment j
, , , C^n'the basis'of,, th^ ' !

: - i received, the I
. income Tax Officer shall forward the draft i

order together with the objections to the
. jnsp'ecting'Assistant commissioner ,and the - 1

Inspecting Assistant Commissioner shall after i
•considering..the. draft order and the objections ;

fvA/ and after going through(wherever necessary)the: ,records; relating to, the draft order, issue.in
respect of the matters coveirsd by the objections, ,

. such directions as be think.s. fit for the guidance :
; •' ot the iricOnie Tax^ Officer -to enable him to
- ' . complete .th? assessment.

Provided that no directions which are prejudicial
to the assessee shall'be'issued under this sub -
section before an opportunity is given to the

. assessee to be hfeard"'-,' • / ,

• ' v of misconduct
B(>| The question arises whether any prime facie case^

has'been made out by the respondents in the instant case.

If such'a case has been:,made out, this Tribunal ought ho^
. the proceedings ^

stay at the' threshold of 'the proposed inquiry', if

there is no prima facie case,'the "Tribunal Would be '

justified in givirtg . appropriate reliefs to the applicant.

r..
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51V The question whether there is any prima facie

case for initialling departa!®ntal proceedingfc against

the applicant has tp be considered in the light of

the pleadings; before us... The, mate^ on record

consists o£ the memorandum issued by the respondents

• to the applicant on 5.2.88 proposing the holding of

an inquiry under Bule 14 of the CCS(CCA) Rules, 1965

.together with its four Annexures.

Annexure^I .wdiich contains the statement of

Article of charge-framed against him rfeads as follows':-

' " Shri ViD, trivedi, while functioning as lAC
Range IV-A, .-Delhi during the period fmm 27.9;83
to 2ayl0.84 issued instructions under section
144_B in 7; cases indi-cated in Annexure-II 8.
Ill in a dishonest and malafids; manner apparently
with a view to fawauring the as$essees. concemed.
Apparently by his above sets, Shri V.D. Trivedi
displayed lack of integrity, lack of devotion to

, dgty and conduct :unbecoming of. a GovemB®n"t_
Servant and thereby, contravened the provisions

, of Rule,3(l)(i), 3U).(ii) 8. 3(i)(iii) of the
OGS (Conduct) Rules, 1964"', .

53"Ji Annexure-II contains the statement of imputation

of misconduct or,misbehaviour in support of the Article

of chargei This membrandum~refers to 7 assessment cases

in v\diich directions were issued by the applicant to the

. ITOsin exereise of, his powers under Section 144(B).

54g . Annexure-III n ideals with a list of documents

by which the articles of charge are proposed to be

sustained. These consist: of the Income Tax assessment

.recordsof the 7, cases and the files of the lAC relating

. to those: cases.

~Q/j^
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5^ Annexure-IV which deals with the list of witnesses

by whom the Article of charge against the ajsplicant is

proposed to be sustained i4 blank and does not give any

n^ss of the witnesses ,1. .

.56sj . In the Article of charge, it has been stated that

the applicant while functioning as lAC during the

relevant period issued instructions under Section 144(B)

in 7 cases in a dishonest and malafide manner apparently

with a view to favouring the assessees concerned.'

Apparently by these acts, it has been alleged that he

displayed lack of integrity, lack of devotion to duty

and conduct.unbecoming of a Government servant and

thereby contravening the provisions of Rule 3 of the

CCS (Conduct) Rul«S,1964i'

The learned Counsel for the respondents vehemently

"argued that we should'not only read the statement of

imputations of misconduct which is at Annexure^II

of the menrarandum dated 5th February,1988 but also

read ^between the lihes^ so as to draw.inference

of misconduct. •Annexure-II runs into about 43'

pages. The contention of the respondents is that

an TTO had proposed certain additions and disallowances

in the case of some assessees, but these were

knocked out. by another. ITO while the first ITo

was on leave.- This was done at the,,behestof the

applicant. The conclusion drawn in Ann^xure-II

is that the relevant issues had not been properly

dealt with and the exercise of referring the matter

back to. the ITO's and then accepting the report
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by the applicant, ulthout giving any finding of his

bun was designed to' favour the assessees at the expense

of revenue.

58, . On carefully going through the etatements contained

in Annexure-ll, it may be difficult to'holdone uay or

the other as to whether a prina facie case of raisconduct

has been made out against the applicant. The contention

of the learned counsel for the respondents that ue

should read "between the lines" for the purpose of

ascertaining the misconduct is uholly unacceptable. It

is a specious but strange argument. He, houever, pointed

out that departniantal proceedings have been initiated

against nr. B.R. Gupta and Mr. 0,P. Raj pal, the two

ltd'8 concerned separately. The facts of the cases of

these tuo ITOs laentloned by the learned, counsel for the

respondents are hotf'houeuer» before us.

59. There is, houever, one aspect of the matter which,

though not included in the pleadings or arguments advanced

during the hearing of the caaei needs to be considered at

this stags. This relates to the question uhether the

delay involved in initiating the iiapugnsd proceeding^

can be said to vitiate the proceeding^ as such. There

are decisions of some High Courts to the effect that

initiation of disciplinary proceedings after a long delay

uould not be justified and on that ground, the Courts

have held that the departmental proceedings should be

desmed to have been dropped (vide decision of the tHadhya

Pradesh High Court in U.P. Gidroniya Vs. State of Pladhya

Pradesh, 1967(1) SLR 243 at 251; of the tladras High Court

in E.S. Athithyaraman Us, the Commissioner, Hindu Religious

and Charitable tndouments, 1971(2) SLR -41; of the Piadhya

0^,-^ •
.«••35..t
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Pradesh High Court in hohanbhai Dungarbhai Parmet

Vs. Y.B. Zala 4 otheris, 1980(1) SIR 324} of the

Calcutta High Court in Subrata Chaki knd Othsra Ve.

State of Uest Bengal and Otheri, 1985(3) SLR 530 at

535 and 536; and of the Principal Bench of this Tribunal

in Tarlochan Singh Us. Union of India and Others, 1986(3)

SL3 37^ Ue hat/e rot come across any authoritative
decision or jjronouncement of the Supreme Court bh the

subject. In the instant case, houeuer, the act consti

tuting the alleged misconduct relates to the period

froB 27.9,1983 to 20,10.1984. Before the charge-sheet

was issued on 5;2,198B, it appears that a detailed

nemorandutn had been served on the applicant and he was

given opportunity to inspect the relevant records and

to give his version (vide para,8 of the counter-affidavit

of the respondents at,page 67 of the paper-book). This

was apparently done in the course of preliminary

inquiry before drawing up of the forraal proceedingjL^

The applicant has stated that he had .submitted an

interiiB reply to the aforesaid nieraoranduiii in 3uiy, 1987

(vide parade (ii) of the rejoinder to the counter-

affid vit at p.76 of the paper-book). This implies

that a full or detailed reply to the preliminary

memorandum was not fumished by the applicant and the

formal proceedings were draun up in its absence. It

must be said that there are no clear or definite aver

ments in regard to the reasons which occasioned a gap

of more than three years between the alleged acts and

institution of formal proceedings. This has been due

to the fact that the petitioner himself never chose to

«• • ♦36*•f
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assail the disciplinary proceBdingjji on tlie ground of

any delay. . Consequently, ue have no matarial before us

oh which to cont&lde that there .uas any, .unreasonable or

unjustifiable, much-lees culpable, delay on the part of

the respondents in initiating the irapugoed proceeding;^.

There is also no material to,think.that ihe conduct of
• 0^ • •

the imiiugned proceedingdiat.. this stage, will, in any way,

prejudice the applicantjof deprive hi® of arreasonable
opportunity to defend-himself. -In any case, it will be

open to hiih to plead this point in-the regular proceedingi,

should it cause anv^^d ofrdieability or difficulty to hia
in the prpoeeding|i- •' : •

60. 7 In the facts and circuastances of the case, ue

are of the opinion that in a:case of this kind, ths

law should be alleiued to take ite course and the disci

plinary authority-must not be prevented from holding .

an inquiry in .accordance with the .procedure laid down

in the relevant rgles.' Though. the C,C,S.(CCA) Rules»1965

do not specifically lay doun any definite tiae-linit

within which the disciplinary proceedings «ust be

initiated or concludedV there d^epartiBental instruc

tions under which such proceedings should be initiated and

concluded expeditiously. These instructions are parti

cularly stringent in cases of suspension of charged

officers. We need not, therefore, emphasise the point

that these instructions should, as far as possible, be

adhered to in the instant cage. In any event, ue are
Cl\

of the opinion that the disciplinary proceedingf which
o->

hajp been initiated rather•belatedly in the instant case,

must be proceeded with with utmost despatch and expedition

0^5...-^-
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• and be concluded uithin a period of; one year from

the data of corainunication, of thlo order ^ as the outer

liait. This i8» of couroe, on the .assuiBption that the

applicant Mill cooperate fully in the.conduct of the

••- .procesdirigg,, •

61«' Subject^ to.the foregoing^ bbseruations, ue are of

• the opinion that,sufficient grounds do-not exist for

our interfering uith the irapugnsd disciplinary proceeding# ^

at this stage. , The application in 0A^^52/B8 must,therefore,;

• fail and is rejected accordingly. As regards the conti

nuation of the suspension, which is ^he subject niatter

of 0A.432/B8, we do not see any justification to accept |

the applicant's prayer for,.the r,eaBons already given in

para.5-abouB, . ,0ft-432/88 nust :a}:So..fail and is hereby

rejectedi There will be no orde? as to costs in both

' cases. Let a copy of this order be,placed in both the

.' • files, i.e., OA-452/BB and Oft-432/,88,.

~^(S.D; Prasadp^ '
Administratiue neober .. .

(P.K. K^Jhir
Vice-ChairiBan(3udl.)


