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} ) Central Board of Direct Taxes challenging the disciplinary !
! &, : : !
{

. 0,A, 452/88 & O,A; 432/88

GENTRAL ADMINISTHATIVE TRIBUNAL
* "PRINCIPAL BENCH, DELHIF

Shri V,D¥ Trivedi ff%eeeees Petitioner

Vs, . .
of India through ...% Respondent(s)

Chairman, Central Board
. of Direct Taxes, =~ ' . ,

"Shri A.K Sen,Senipr Counsel with . o o ,
‘ . Shri Ajay Kumar Jha and.. «..Counsel for the Petitioner
i ) Shri PN, Mishra. C ’ ) g

. ‘Senior Counsel - :

‘ Shri VK. Kantha,Avith - -3%.Counsel for the Hespondehfs. .
Shri Ravi Pi Wadhwani _ ..
THE HON'BLE MR. P.K. KARTHA, VIGE CHAIRMAN (J)

THE HON'BLE MR, S.D. PRASAD, ADMINISTRATIVE MEMBER
1 ggtggggfeiemggﬁers of local papers may be allo_wed to see

e(.r%eef?fffgm?r;‘)’t UF Y °d°eﬂ°x(;_°e7r§&w by Hon'ble

"Mr, PK. Kartha, Vice Chairman(J)) .

'- Thé . épblicaht, who waf.; jv;ork‘ing' as "Inspe_ctin_g
_ Assi;s,tax;t Commissioner of Income: Tax in New Delhi’
in .the“ yéa_r i;983-84, filed ‘the'se app_lication_s _\;tndp'x;:"‘
Section 19 of the Adminisp&ative Tribunals Act, 1985

against the Union of India represented by the Chairman,,

proceedingé ihitiated against him and his suspension

the applicsnt has prayed that the impugned memorandum

]
{ : . : . .
{ : . in contemplation of such proceedings’y In O.A, 452/88,
{
'

aated

e e e et e e

5.2,1988, whereby it was proposed to hold an

inquiry against him under C.C.S.(CCA) Rules, 1965

i . and Article 1 thereof (Annexlur.e—l'), be queshed. In

Date of decision 2-lo-(985
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- dated lSnlo 87 whereby he was placed undér suspensron :
'f' be quashed and’ that the.period of suspen51on should_be._

- . oo s o a '
treate’d'as -period cn‘regular-duty*';- Aﬁs our decision in.

in O.A 432/88 1t would be convéniefit to deal with Both: cases,
the appllcant has challenged the- val;dity of the )

.Bule 10 of’ the CCS(CCA) Rules, 1965 placed the applicant
' under suSpension with 1mmediate effect “Rule 10(1) _
'hprovides that”the appointing“authority‘or any authority -
'to which it is subordinate or any other authority
"1empoweredin that behalf by the Presrdent mayoplace a
ifGovernment Sefvant under suspension "where a drsciplinary

B proceeding against ‘hiih is contemplated or is pending"V |

.against whomtdisciplinary proceedings ‘have been i

" contemplsted but they have not’been suspended, . He

has given names of twent&.such’officers'in Annexure=II

- O.A. 432/88 he has prayed that the impugned order

0.A. 452/88 w:ll have a material bearing on the decisron

dgment, o
in a common “judgm At . OA- 8

2, We may’first consider:O,A,432[88 . In this case,

impugned order dated 15;10 87 whereby the President,

in exercrse‘of the powers conferredlby Sub-rule(l) of

Ihe Memorandum dated"5%2n88 proposrng to initiate - i

' dlsc1plinary proceedings against him under Rule l4 of i

N .
i

thé CCS(CCA) Rules, 1965 was sexved on' him on 1052.88
mhlch‘has been’ 1mpugned-in-O;A.452/88.#'The contention
6ffehé applicanf'ié that the order offsu5pension is
diecriminafory aS"the-appIibanﬁ has been singled out

for suspension while thére' are & number of officers
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to: the application. In vrew of this. he ‘has contended -

that the: order of suspen51on Violates Article 14 of the

Constitution._ The applicant has also alleged mala-
fides ‘on- the part of the respondents; He has alleged

that the respondents have placed him ‘under suspen51on

: because the filing of: another application in this S
L Tribunal regarding his non-promotion has caused
irritation and dis-comfort to them._‘According to him, :

the respondents want to terrorise hlé}denlurate him and

his reputation 1n official and social c1rcles.
3; - The respondents An; their counter affidavit |
have refuted the aforesaid allegations,including that

‘of malafides; .As. regards the contention that some

- ~other: officers against whom disciplinary proceedings :

have been contemplated but who have not been suspended

- the respondents have stated. that the dec151on to- place

the applicant under suspension was taken after a careful

consideration of - the material on record It was- not

. —necessary that in all such cases wherein disciplinary

proceedincs are initiatad ~the-. officer concerned shoukd

. -—be. placed under suspension in—as~much as it depends on’ the'

facts of each case indiVidually“ -In. the case of the

3

ij// petitioner. the chargas were of. a serious nature and

“in the event of- belng established might lead to

. . removal/dismissal from servicee

that
4, - The’ applicamt has stated. [_the disciplinary :
o . .
proceedingb pertain to the directions 1s<ued by him

_in certain cases as a quas1-3ud1c1al authority under

C)k///_
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assessee s concerned

- ?'regiard o Su’spension is well. settied‘. In State of 'i

'J» 5. We' have carefully considered the respective -

‘ contentn.ons of both the partaes and have heard N

oect:.on 144 B of the Income Tax Act to hlS Income
- Tax Offa.cer after afﬁord:.ng proper opportunity to the

assessee as requ:.red by law. In v:.ew of this not

' only the suspension but even d:.sc:.plmary proceed:.ngs

were,hlghly unjustified, .The respondents have "

‘ ) :contended that‘the -va’ppi:.cant did- not- Jud:.cially

exanine'» ..he J.ssues involved and issued directlonsv

to the ITOs contrary to the facts of the .cases _' ‘ 1‘

E concerned, and w:.th &8 view to unduly favour the

'

_‘the:.r‘ ;earned 90""!5.'_93:5& ‘The 1ega1. position j,n

Or:.ssa sy Shiva Parashad Das, igss scc(x.&s) 397
at 399, the quest:.on arose whether an order of
- suspension from serv:Lce passed against a Goverr-ent

v

the
Servant falls w1th1n {scope and purview of

Article 31U of the Constitut:.on. The Supreme

Court observed that Ilan order of suspens:.on passed

R ag_a:;nst a _Government— Servant :pend_mg' v.y,d:.sciplinary'

' enqui‘ry is neither one of dismissal nor of removal

L from serv:.ce w:.th:.n “*"“Artlcle 311 of the Constitution™;

cont, page 5/~
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iThe prov;srons of Article 3ll have no app11 atlon
» to a. situation where a Government °ervant has.

~1been merely placed under suSpension pendlng departmental R

: suSpenslon.»

: nder cCs (OCA) Rules 19659

1nqu1ry 51nce such action does not constitute either A

dismlssal or removal from service. As regards the.

contentlon of the applicant that some other. off;cers '
"‘have not been placed under suspen51on though discipllnary

A proceedlngs are contemplated against them,_we ‘are of

the oplnlon that ‘each case has to be considered on 1ts_

"own merlts and that the provzslons of Artlcle 14. of the
_ Constltutlon cannot be 1nvoked. We also find. that- the S

- allegation of malafides is vague and - unsustainable.»-

.'6; In V1ew of the above, there is no merzt 1n the
- .contention’ of the appllcant challeng;ng the 1mpugned 'I‘
_order dated 15 lO 1987 Whereby he was placed umder I

-7, f ‘The questlon arlses as to what relief the applicant

istentitled to in OA-432/88.»Ih15 would 1argely depend

5:on ‘our dBCISion An 0A-452/88,\where1n he ‘has” challenged C-

the validlty of the 1mpugned memorandum ‘dated 5. 2 1988

whereby 1t was proposed to hold an enqulry agalnst hlm

Cheas2/88

8. The facts of 0A-452/88 whlch are und1sputed are

as follows. Nhlle working as Inspecting Assistant

.Comm1551oner of Income Tax at Delhi, during the perlod

" from 27.9:83 to 20.10.84, the applicant issued instructions

under; Section 144-B of the Income Tax Act}l96l'in seven
cases relating to his Range. On 5.2.88, the impugned.
memorandum was issued by the President, whereby it was

proposed to hold .an inquiry against him under Rule 14 of

-the OSS(CCA) Rules,1965. The statement of article,of

s
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%,ﬁgtho lpplicant filud tho preoon

k‘:ﬁdlrecting thlt furt e:'dxsczplin-ry procaedingo ogainst the

;apolicant oay bo'

i Incoua Ta: Dfricero uorking undot hin htd oubolttod frol

1,!:tioe to tlno tho Draft Aeooesmsnt Ordero

B ﬁfths caoes, hearing the ausosaae, examining the’ racorda ‘and

" }:evidenco and considering the opinion of- tho Income Tox

”§>chargo frluod against hil uaa as” follouo:-_;}a{.{ﬁ.:'

o “#ShEL V D, Trivodi. uhilo functioﬂing as ' -
. <% “JAC Range IV=A, Delhi during. the .period from .
L 7 29,9.83 to 20 10 84’ 1esuod.inotruct£ono under - 7
" -, . section 144-8 in 7-cases indicated in Annexuro—ll;
& 11T in" & “dishonest and wala fide. manner . .
- .. spparently with a vieu to: .favouring the leaosoooo
.. concerned,. ’ “Apparently "by his. abovs ‘actsy ‘Shri
L VYeDe Trivodi displayed. lack of integrity. lack
- of, devotion to duty and. conduet unbscoming of -
. a Government. ‘servant and thareb contravened tho-
" provisions of Rule 3{1) (1), 5(1‘(11) and 3(1)(111)
. of .the. C.C.S.(Conduct) Ruloo.

(vido Annexuro-l of'tho 1Ipugned oalorandun)_

. The otateosnt of 1oputationa of'-isconduct or Iiohohaviour

1n oupport of tho Artiolo of charga fraued’ogainat hin uao

along uith tho i-pugned lonorandu-

1;_ $vgdo Rnnaxuro—l! to tho Llpugnod nonorandu-).1 “t thio otlgo, .

pplication boforo uo.

o ’;;9.", un s.a.wae. this Tribunu passed an- 1'*"1' °"’°' B

atayod until furthor ordoto. _

7that uariouo

Rty

oklng diroctiono T

';.undar Section 144-8 of tho Inoono Tax A:t. Aftor recoipt of .\
e tho Dreft‘ﬁeaoesment Urdoro, tho lpplioant gavo propor
S opportunity to oho asaeaueoa to reproeont their caooo. 1oad

',__”ovidanco and produco documents. atc. “The concarnod Inoomo f" .

Tax Ufficor uas alao roquestad to ba present ‘during’ theaa

"'haoringa affordod to tho ﬂeaeoaaa oo ‘that’ he could also hear
'Ltho argumento of tho asseesao. look into- tho evidonco -

) produced and oxproos hia opinion. Aftor judicially axamining ’

foioer about tho avidenco and documento ‘produced during the

'procaadingo undlr Section 144—5 before the applicant, he

o

OIQQS‘?.'
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"fITOs.luho uar.

S confcquguani-judicial poue

“ i-sued directionl undo: Scction 144-8 upholding 30!'ik:d5:-

tion'_aaﬁ-nviaaged in 59ction 144-8 uerl 1aeued aftor

,ju,icially cunaidaring th-

erite of oach cacl an aleo

uaually prn.ant during the procoodingn-:fd

undar Sectian 144—8 bcforo the ipplicant, uero given

opportunity to oxanino th d
Oasoatoe during th- prnclodingl ndnr Saction 144—8 andd

-gard to thl ldditlona and-.

’ allouance. propouad in t' Draft Aeaoaallnt Drdor.‘

't;fliﬁ The lpplicant haa contended that Snction 144-B
[ 2V e :

_‘on ln Inepacting Anaiotﬂnt

‘ -rciaing tha pouor cont-uplag.d i

rlft

haa to consider th-

1n reapact -of thn natteu covlred by tho obj‘acuono. auch

S «diroction- nu h- thinka rit.: Thc atltuto doas not conf.r

on hi- an unguidld or uncnntrolltﬁ pouor so ‘as to: -nable
hin to act arbltrarily nr caprlciouuly. Hn has to aet
only as per lau and according to thn -otita of thl caae.
Thi. pouer 18 aleo cubjnct to judicial reviau and ths
Incoma Tax’ Act givea uido pouer to tho Cummiseionnr of

Incoms Tax under Section 263(1) to call for and -xamin-

. thi record of any proceeding undar tha Act and if he

consider. that any order passed therein by the Income Tax

Officer, including under the dlrections 1ssuad undar )

. o-:oo4od’

and delattng .one lddition-/disallou“ncaa propnsnd in’ ;T: -

gho Draft Asaassnant Ordara 1n -any ca.es. The' diree—":A
variou. judicial pronouncomontc on tha aubject. The}‘:

llvidenco produced by the o

1relat1ng to tho dtaft order lnd hearing tho asae.aol,iosuo::




ot e b -
o PR RN
A .

s taararn e

BN |

fe A s

'l Section 106—5 1a .rrononu_ 1nsofar >s it 1aAprOjudicxal',
' :to th- 1ntorast of rav-nu

‘h:and diract l freah a.

:-; any prohibition or linltatlon undor tho Act regarding

,; or uly tnkl thl aasiatance ﬁf th- aubordinltee in ord-r to

ST e ol

‘he can cancol tho nouoaslnnt

i

out, that 1n nono uf t‘e

. ce|4rlflrr.d to 1n tho urtic&t

'lj.of chargo.thc conv.rncd Colniaaio lr had cholon to oxarcioo: ’

I S

‘;hio pouor contonplétad unger S-ctlnn 263 (1) of thl Inco-o
v;.-TaX Act.’ .

.,‘

o

R - T The lpplicant has aleo stltod thaf uhilu lxorciaing N

11;pounr undnr Section 144-8, no -pucific procudur. o bo f

:rollou-d hlA',_'bnn cont np]n tad und-r thn Act, nor is tho _n i

': calling for roport fro- th- I.T.D. concernod on the addi— L

tional -vidcnc- -ﬂducad by th- a '

. undar Soction 144—5.‘ Th- Inapocting Assiatant Couniaaionnr:

aacortain th- cor:-ctﬁﬁa_

tako s dncillon on lt. ou aftnr taking into conaideratlon in-

FICE Rt

e d s

tho roporto of the subordinatan and all'othor latsrialo.

.Cyﬁ//,The roquirom=nt of acting judicially -ean. d raquir.nunt

to ect juatly and fairly.‘ In th- inatant cane. it haa baan

T

contandad that tho applicant actad 1n good faith 1n ordcr to

: aneur. a ju.t and fair deciaion as toquirad by lawv.

. Iaé_' In viou of th. abovl tﬁ; Bﬁblicent has contended

“that uhila discharging hia oéficial dutxaa. .no dieciplinary

procesdings can be 1n1tiatad ngainat hil on aurniaaa.

T auspicion "and conjecturee against the daciaiona taken by

him as & quaai-judicial authorlty.

-o-oscni

_néf'.Th applicant haa pointed ';

‘.eseol 1n the ptocoldings j;

T e e e
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“; afridavlt that tho dir.ctionl isaucd by th- lpplicant 1n'ﬁg'

. delltion of vatioue addztiona prOpos-d by ths I T.O.. ho

pass ordera undér s-étion 263 s

‘_14 The r-epondenta havo contondsd in thoir countlr- e

tho Lnetant cane uar- not iasund lftnr judicially

P

S
s
'(
A
i
.

’ -xanining tho casi'  Th! directionl to, dolote th- \J T

addztionl and dialllo

ancoa propna.d 1n th- Braft

Aaoeeanent Drder uer -ado eontrary to tho factu of tho~~

. casoJ. T chargo fraued agalnst hil 1- based not only ,{

on tho fact that ho d-lctad thl variou. additiont proponod :.é
1n tha Draft Aaseasment Drdnr but that” Uhill ordlring ’

: did not take 1nto Eccount'the r.lauant facta and th-roby

unduly ravournd tha assessA

concornod.. It has. bncn ‘
lubnlttod that thn applicant uill havo full opportunity
during tho‘propoecd 1nquiry to ptovo hat hie- action

undor Sectinn 164-8 of thn Inc

'] Tax Act uaa not diahonout

lnd nala fgd-.

Rn to the cont-ntion that tho Connleaionnr dld not

-ttlng asida the ordars of

) nont banad on the inatructiont inauad by thn lpplicant,'
thc rospondenta have contanded thit thi- dld nnt -nan that !

ths inetructiona 1asued by hiu uaro propnr. During tho

‘argu-ants. the laarnad counaal for the rcspondentl otatnd
thnt the Cammiasioner could not exetciao hie juriadiction -
nder Saction 263 aa the caso had become barrad by

linitation. ".'_“f FLO e el AR

. 116.' According to tha respondents, ths allagatlon vas
‘ that the applicant exercised hia pouere di.honoatly and
. in an arbltrary na?nsr. They haue submittad that thl )

levelled against hin.

.oo'oﬁo.,
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'T}°T 'V~ _ .57.1_* Tha reopondsnts have admitted in their- counter- o
L ' v'.affidavit that thern is no; bar to calling for a further
'>-report from the I T D. on the Bsseaeae a eubnisaions
j befors issuing direeﬁ.ons under Section 144;8 Houever,
: the charga framed againat hin is that by using tha device.
. °_ of calling For further reporta Prom tho I.T D., the
. Lapplicant orderad deletlon of the addltiona proposod by
‘the ITOa aarliar uithout taking into account ths msrlts
pf the groyndsvgq;ph;ch.anit;qna’hgq,bgan propoaed eg:ller;.
Tha_manné;,q?:palliﬁg;fq;wpéébgpq,fré,ﬂthé'ITOB on ﬁhe
.addiﬂlona propoaad and purpasedly aééehtiﬁé theaé for
:delating the huga additzons propused by ths ITDe supported
S SR .,u: 1by detallad and cogent reeaona. 1nd1cated diahoneat notive
. on the part of tha applicant. - . o - .
s . 18e - The- reapqndente have denied that the applicant

s ,:3. axsrciaed thsss pouere 1n good faith. el .
e s 18, The riapondents have. also contendad that the preaant

,1application is pramature 1naamuch ea the appllcant uill get )
,_iFull -opportunity . to defend his case, in the proposed inquiry.

:-205 i Ua have gune through the recordo o? ehe case and
‘?g'{?‘;:v‘ “i#haard the learnad counael for both the partiea at lsngth.:
l‘During the arguments, We had requasted the 1earned cnuneal ':

ffor the raapondants to let us have 1nformatlon about

’ ae;mvﬂf.ryf;iﬁ ;similar~d18c1p1inary procaedings uhich had been aarliar

-inltiated against erring departmantal nfficials exercialng
“quaei-judicial powers and the panalty impoeed on:them, The.
learned counsel has furnished copies of such procsedings o
. ‘conducted dgainst some ITDs.in the- past. The learned counssl

E . for- the respondents had also stated at the Bar that discipli=
' nary proceedings had been inztiated against S/Shri Rajpal and

Lin the mattet Gupta, the ITOs uhose assiatance ‘was tdken’ by the applicant/
of- o . s

. ‘F1J N;nor penalty oF ulthhalding of tuo 8nnual increments
ST in.the time=scale of pay was imposed on Shri M,A,Bhosale,
IT0,Bombay vids orders dated B,10.85; 2) U;thholding of
the entire monthly pension was imposed on .Shri P,Singa
-Rao, ITO yide order dated 15,4.87;. 3) Withholding of the
entire monthly pension was impossed in Shri Jayaraman,
~1T0" (Retired) vide order dated 6,7,1988; 4) Removal
from service .was imposed on Shri K. S. Agnihotri, 110,
Raichur, yide order dated 29, 10 1985.
ol

00901100;




”:4iexerc151ng his powers under Section l44-B The learned .
*counsel stated that these proceedings are. still- pend1ng~:'”

- 2f; "4 The, issues raised in the present application are

: :functions. f' ‘,;'f 'f’,.~ SR SRR ,ff;"i
:'223 ) The very Same’ issued raised in the present applica--

"ation had been considered in detail in the decision of the |
"Supreme Court’ in S Gov;nda Menon Vs.- Uhion of India & Anp

"of ‘Indian Administrative Service,‘while working as First ;
) IMember of the Board of Revenue, Kerala State, Was also hold-

:i:his duties as Commissioner, the State Government instituted
" certain” preliminary enquiries against him and also placed :
“;:him under suSpension under Rule 7 of the:All India SerVices;r

‘(Disc1pline & Appeal) Rules 1955. A copy of the charges,"

'-After peruSing the written statement, the’ Government passed
. orders that his explanation Was unacceptable and that the

A'appOinted for ‘the purpose.- n Inquiry Officer was also.b

:fc?if;;”i Ti:

of great importance. There are numerous enactments under

“':'which Government servants are vested With powers of a. L,‘,‘}

n:,quaSi-Judicial nature. The question arises whether these o
}authorities enJoy any immunity from legal proceedings,

T including departmental proceedings, in: respect of . matters N
'{dBCIded by them in the’ performance of their quaSi-Judicial~"

AIR 1967 SC 1724. In that case, Shri Govindﬂﬁbnon, a meber.-

B:JEndowments.. On the basis of certain petitions containing
}:allegations of misconduct against “him in the discharge of

'together With a statement of certain allegations, ‘was served

on him, who: thereafter filed @ written statement of defence.

'charges should be enqu1red into by an ianiry officer to be

...1'....8.-.'--.



‘K-rala High Courtﬁ

"_-guilty of. charg,

‘ 1lppointnd.' Shri ﬂonon filad a urit putitlon baforc “the

Aiying fnr grant of 8 urit nf cortiorari

to quaah tho procnedlngl initiated againot hi- and Por 8 urit
A:{of -anda-ua calling upon tho Stat- ovarn-ant to allou hin

" te function ﬂe th- Firet Momber of th- Boa:d of Reviou. The
f-Inquiry foicur .ublitted hi- finding holding Shri Honon .

1-4 lnd 9. Th- Union of India, aftsr

B considorltion of- tho tlport, iseuod L3 ahou-caut- noticn

to hi-.; Hu. thot-aft-r amandod th- urit p-tltion and

pray-d for tho 1asue or a urit of prohibition rlstrllning

“the: Union of India ﬁrnn proceeding furthor dn purauanco of
‘the" nhou-cauon notic- and alao ?or quashing thn sano. ]Thni

'High Court Bllouod tho lnandmnnt o? th- lpplication.

4%23j'*n51hl main. cont-ntion of. Shti Menon ves. that the .

procnading. 1n1'1ltod agalnst hl- uero nntiroly uithout

-juriedictlon aa no, diaciplinary prnco-dingo cuuld ho taken.

g agaxnst -him’ for ecta bg-oniasiona uith ragard to hia vork

da:.thu nadraa Hindu Rnligioua & Endou-'

#Conuiaaion-

-ents Act. 1951 .and: that thu ordete -ado by hin boing of

Aprocoadings takpn undnr that Act. Thl tuo 1onrnod Judgoa
iuho hoard that potition. hold divargant vioua. Hathlu 3.-
“rejoctod tho objections raisnd by Shrl Mnnon rogarding o

. pouer to procead uith tho onquiry 1nto the chargea._ .On the-

'-othar hand, s. Uolupillal Je took the view that quaei-

?:if;&f%,""

’ jud1¢181 deciolons bacamn final and concluulva if they’

'uera not st asido or. nodifiod in tha uannor preacribad

T by the Statut., and if the declaions are nut -0 challengnd,

- their correctness or legality aust be takan tcba conclusive,

and such quasi-judicial decisions cannot forn the subject

N~

.a.ogcoi .

uant of jurisdict!on and held that the reapondantc had tho :

'fquaaloﬁudicial chﬂractcr. can bl ilpugnld only in appropriato‘



fr- 13, -:.fa'*:-‘

'matter of chargee in diaciplinary proceadinge against
Shri Hannn. He. therefore. hald that the Union of India'

"had no juriadiction to proceed with the enquiry in respect

of those charges psrtaining to the exsrcise of quaei-

‘judicial functzone by Shri Nenon. An vieu of this

"'difference of opinion, the natter uaa placed before a’
" fthird Judge, "Govind Nenon 3., who . agreed with the vieu

taken by "Shri Mathew J, &nd in the result, the writ.
S ﬁetit;on ‘of Shri Nenon uas; diemissed. A
'“24;3 Shri Henon filed a: civil appeal before the Supreme
" Court which uss diemisesd after 3 detailed examination of
:'the 1egal aapscta. _In coming to-its concluaion. the

fSuprsme Court had given’ the Pollouing reasona.-

(a) Undar Rule 4 of the All ‘India Servicao'a

e (Diacipline & Appeal) Rules, 1955, ‘the -
RN appropriate authority has Pnuer to. .take

disciplinary proceedings against Shri '

.........

Henon and v ‘“the ‘could be ranoved Pron

eervics by an. order-of the Cantral Govt..i'”ﬁ
1t uas contended that T.A.S. O?Ficera are
governed by . atatutory rulee, that.any act -
' or omiasiun referred to in Rule 4(1) relates
B to an‘act or omiseion of an officer uhan
R serving under tha Government, and that .
serving under the Government means eubject

’ to the: administrative control of the Govern=

W n be on- the. bagis of the relationship of master

“‘and’ servant, - In exsrcising statutory powers,
,the-Commie?ioner was hot subject tn the

aQMinistrative control of the Government and

disciplinary proceedings cannot, therefore,

-:oo140.’

- <Y ¥mént* and that disciplinary proceedings should




i
i
N
a_l
¢
o

hﬁTd-

be inetituted ageinet hin ‘in respect of an act or om;eeion

committed by him in the couree of hia employment as

'Comnieoioner. R 3_g=: s w Lo
f§2ﬁﬁ The Supreme Court rejected the above contention.
A':It was- obserued that Rule & does not aey that the act
>'=or omiseion must heve bean committed dn the diecharge
iof his duty or in- the course o? hie enployment as a
'fGovernment eervent.‘ It 13. thereFore, open to the -
’1 Eouernﬂent to take disciplinary proceedings againet

A_Shri Nenon in reepect of his ecta or omieeions uhim

cast re?lection upon his: reputation far integrity or

good ?aith or” devotion to duty as a’ member of the

’~5ervice. At the time of the alleged mioconduct, Shri

‘”Nenon uas employed Bs the First Nember of the Board of

)

'Revenue and he vas at the eame time performing the

=dutiee oﬂ the Commissioner under the. Act, in addition
-.::to hie dutiee ee the Firet member of the Board of Revenue,

iIn the opinion o? the‘Supreme Court, it is not neceesary

c-thdt e member of the Servico ahould have committed the o

alleged ect or omission in *he course oF diecharge of

) "his dutiee ae a servant of the Government in 6rder that o
it _may form the eubject matter of dieciplinary proceedinge.'

__The ?ollouing obeervatione made by the Supreme Court are

pertinents-

“In othsr uorde, if the act or omission ‘is such
.as to reflect on: the reputation of the of ficer
for his integrity or good faith or devotion to.

" .duty;, there:is-no reason.uhy. disciplinary
procesdings should not be taken against him

- for that act or: omission:sven though the act
or omission relatee to an activity in regard

"o which there is.no actual master and ssrvant
relationship. To put it dipPerently, the

. test is not uhether ths act or omission was
committed by the appellant in the course of
the discharge of his duties as servant of the
Government, The test is vhether thse act or

.omission ‘has some reasonable -connections uwith
the nature and condition of his servxce or

Oy —
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wt(b) Shri Nenon hed contanded that the Eommieeioner uee

215 - *t.a‘_f co

"whether the act orromission has cast any
~ reflsction upon the reputation of the
.- member of the Service for.integrity.or
- devotion to duty.as.a public. servant, We °
©-are ‘of .-the opinion:that even if the appe-
: .llant was not subject to the administrative
‘.« controlof the Government when he vas- .
©  functioning as Commissioner under the Act
'and- vas ‘not’ the ‘servant .of the -Government
_ subject to its orders at -the relevant t;ue.
- his dct or omission. as :Commissicner could’
form the subject matter of disciplinary
“‘proceedings provided . :the- .act or omission -
. would reflect .upon his reputation for:
“*integrity or devotion to duty 'as a membgr
_of the Service, In this context reference

‘may be ‘made to ‘the ?ollouing obssrvation
of . Lopes, L.J. in Pearcs V, Foster 1886 17 -
_";QBD ‘536 at p.542.-¢;___;",,;‘ .

L) (% servant conducts hineelf in E
.~ ~way inconsistent. with- the faithful
© = “dischargs ‘of his duty-in the service, -~
it ie misconduct which justifies imme=
‘diate:diemissal,-.-That misconduct,
“according to :my view, ‘need :not--be
" misconducti-in the earrying.on.of: the

“servics or ‘the businsss, 1t is suPfie - ;5~';

= w20 - pcient if -1t .is. conduct which is preju-
. ) dicial or is likely te:be. prejudicial
to’thé interests or to the rgputation:
of the master, and the master will be

+ - justified,. not only if ‘he. discovers - -

. 1t &t the ‘time; -but -also’ if kha he )

. discovers it afteruarda in dieniseing

) that ‘ssrvant, " L

E exercialng a’ quaei-judicial function in aanctloning o
the leasee under the ﬂedree Hindu Religioue & Chari- _
: teble Endoumente Rct, 1951 ‘and- hie ordere, therefore, B

cennot be questioned except 1n accordance uith the

'”provisione o? that Act.‘ The proposition put foruard uas t
‘that quasi-judicial ordere, unless vacated under the

:*'provisione of the Act,lare ?inal and binding and cannot
:be questioned by the executive Government through )
:d1sciplinary proceedings.' The Nadras Act of 1951 provided
: for an appeal against the. order of- the Commisslonar gran-

- ting sanction to a. lease and 1t is open to any party

O
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’madraa Act’ of 1981 and’ the Rulse’ nade thereunder in = - i
y 1
1
!

f':lsanctioning the leaeee.' On behal? of the reepondente, it

che Commieeioner uea performing quasi-judiciel functions

: e_'?s -ﬂfl»'ﬂl
aggrieved to~fileieuch aa'éppgsl and .
“"iqueetion the legality or correctneee of
“the order of the COmnissioner.'”Ihef , : i
- Governnent aleo had pouere of revieion .
'under the Act to exemine the correetneee
;or legality of the ordlr.' It wag ‘said
'that eo long as these nethods vere not
“adopted. the Govprnnent could not ineti—
tute disciplinary proceedings ‘and re-examine .
’ the legality of’ the ofder of the Commissioner .

granting sanction to the leasee. R ;

'“,25. h The Supreme Court . reJaeted the above contention. i
It uae ‘observed thet ‘the charge againet shri Menon ia
.ona of nieconduct and reckleesneas discloeed by the utter

fdieregerd of the relevant provisions of Section 29 of the

““uaa argued that the Commisaioner ues not diecharging tusi-

-judicial functione in sanctioning leaeee under Section 29.

Houeuer. the Supreme Court ptoceeded on the aseuuption that

n'in granting those leases.' Even upon that assunption, -the ;

”tSupreme Court was’ aatisfied thet the Gouernment ues entitled :

to institute disciplinary proceedinge if there was prima

It is true ‘that’ If the provieione of Saction 29 of the
"Act or the Rules are disregarded, the order of . the

Commieaioner ie illegal and eueh an order could be

questioned in appeal under Section 28(4) or in revieion

"under Section 98 ‘of the Act. But in’ the present proceedings,

N1V
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'_against beceuae 1n the diecharga cf his functlons‘”

a d.-the Rules. ) It is the :

“.k,appellant acted 1n abuae

: conditionc prescribed'For the exerciae of hla pouar or . -

actcd in uttet dieregerd oP th crovisicna of tha Act

_anner 1n uhich .he discharged

:u‘hic functiona that ia brought out 1n these proceedings.
..:In other uorda, tha charga and the allagationa are to the .

;effect that in axerciaing hl: pouara aa Bomcisaioner. thef

A'fto such nicconduct that he ic being proceeded egainst.- -

hat he uas guilty of misconduct cr groaa nagligencef

w>iz§. ‘ It uill be abundantly clear fron tha aforeaa£d~

v
3

;judgement of the Suprama Court that the Governmant ie
) competent to initiate disciplinary proceedinga against

a Gousrnmsit cervant evan 1n respact of tha decigions

taken by hln in his quaei—judicial capacity under the

co¢o1éc.’

pousr and it uaa in regard .
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i ' rolevant atatute, prcvided that.—b~d.“
'i ‘i) The ect or omieeion ip cuch as to
- :.reflect on the reputetion of the Govt.
1:aeruant For hie integrity or good ‘Paith,
: ,or devotion to duty. or '
f(ii)-'l~ there ie prioa ?ecie ueteriel for
- '.Bhouing reckleesnece or misconduct on
hio part’ in the discharge of hi.o off‘ic:.al '
'“1 duty. or ;
(iiii there ie proof that he hed ected in gross
“;'recklessnees in the discharge of hie
,dutiea.or that he failed to act honestly
... ‘or in good, faith, or ,that he omitted to
.:'f;‘obaerve the prescribed conditions uhich

ere eeeentiel ?or the exerciee ‘of the

- : ‘otatutory' cue .‘

'527; In uieu of the ebove, the contention of the

: applicant in the instant case’ h-ﬁ-o i- that under no

. circumstances can the reepondente initiatl diociplinary

Government eervant exercioing

'

proceadinga Egaiﬂﬂt;

queai—judicial functiona in the‘discharge of -his functiono

under the relevant statutog is clearly ‘untenable in lau.'

LZB., Ue may.also refer to the recent judgement delivered-

’ Qy¢/’ by the Principal Bench of the Trihunal preelded over by -

the Chairman on 14, a.1eae in Shri Vitrendra Prasad Vs,

Unzon of India & Dthero.. In this ceee, the petitioner

_who uee Regional Provident Fund, Commissioner. had filed

a urit petition in the Calcutte Hzgh ‘Court praying for a
: urit of mandamus, commanding the respondents to cancel,

urthdrau, revoke’ and/or forbear from giving any effect
:to ‘the- impugned order and memorandum both dated 20th

YLITC»5?(l'f

ao-ojgoo’



_ 'ﬁ-Fabruary, 1986.¥ The caea atood tranoferred to this
"AEJTribunal undar Seotion 28 (1) oF the Adniniatrativa ;
.‘Tribunala Rct, 1985._ Whila the petitionar uaa uorking -

ag Ragional Providant Fund Commioaioner, he vas placed

f bunder auepenaion by an order dated ‘20, 2.1986 under
TVRule 6 of the Enployeos Prouident Fund Staff (Classification,
,.<Control and Appeal) Rulaa, 1971 By angther ordet of the

same date. he uaa informed that tha inquiry will be held

:in raspect of the ohargeo mantioned in the annsxure therato.

'The charges uere the follouing:-ffj~ o

ﬂThat Shri V. Prasad Functioned as Regional Provident
"’ Fund Commiasioner at Boubay during ‘the period 1978=- 79,

That’ one of the dutiea of the said Shri v, Praead
4m:uaa to levy damages to the various firns/companiee
“ete, for having defaultsd in payment of Provident
'“‘Fund oontribution..»;‘. .
Thet the said: Shri u. Praaad was asuthorised to
" ‘recover dameges-not” exceading the. amount of arrears.
If the party failed to pay the damages so levied,
‘action for initiatien of- racovery proceadings oould
x¢b9 taken under the lau.A S ]

. That tho aaid_Shpi v, Presad ordored the rsduo—
‘tion of damsges ordered by him“garlier.on revieuw
,.being not baesed on proper and edmissible grounds
‘and .prima facie was intended .to -confer:the undus

..benefit on the dafaulting parties listed below .

' and correésponding lose to~the Enployoas' Providant

':”Fund Organisation..

fsl Nama of the employar Previousiloo§ fReuiaad levy

'No . - .and-date . .. --and date
1. * Mukssh Textilea, : Rs.'a 49,593,00 Rs,1,08,784,30
L2 .Jolly Broses ‘. Rs. 53 381, 85 Rs. 28,182.10
P'.Pi. RDad, Bombay. 170501978 . 17.Bo1979
" 3. ‘Pentagon Engge -° " - 'Re, . 72,061.,80-Rs, 36,504,40
Madhy Mukund, 26,7.1978 18,4,1979
"33, 5ion; Bombay=22, ° ”"i L .
“4,. Bombay, Furnace, Rs, 39,406,50 Rs, 13,135,50
Stadium Housse, 19,8,1978 - 22,10,1979
“Nariman Road,~ o : .
Bombay-20,

That the ssid Shri U Praaad while functioning as
aforesaid committed gross.misconduct and failed to
maintain absolute inteégrity and devotion to duty and

N

oo-uzoco,

|
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;jaoted in a manner unhecoming of a’ elrvant of . the_-
" Employses’ Provident Fund Drganisation and there=
by contravened Rule 3(1)(1), 3(1)(ii) and 3(1)(111)

" .of- the Central Civil Services (Conduct) Rulaa,1954.

T e et A

P - .+ -+ 29,  Under” Section 14-8 of. the Employees’ Prouident Fund
s ’ o ."” and ﬂiscellanooua Prouieione Act, 1952, -the petitioner as

‘Regional Prov;dent Fund Commieeioner, uae eupouerad to

"levy damages on defaulting empleyers. In exerciee of that

. pouer, he 1euied damagee on eeverel enployere. including

‘ the four named in tbe etatement of inputation.' In the

. : _'case of thoee four employere,ih- had erdered reduction. of

i'levy of damagee by uay of rev;eu., In the charge-eheet, it

"‘uas alleged that he ordered the raduction of damages

'On reuieu being not based on

proper and Edmissible grounde end priea facie was intended

‘jfjfto con?e ‘the undua benefitaon the defaulting parties

¢ st

f'_listed belou and corresponding loss to the Employess'

e gy A A e 9 £ T R T T T

'fProvident Fund Orgenisetion. ' It uas elso etated ‘that |
Cgmeine . ;the petitioner, uhile functioning as" aforesaid, ’committed_
.L-groee mieconduct and~failed to naintain abeolute integrlty,
’jand devotlon to duty and ected in 'y nenner unbecoming of )

8 eeruant of the Elployeee‘Provident Fund Drganisation and

i(jyffrﬁ‘ hereby contravened Rule 3 of the Central Civil Servicee

" '(cnnduct) Rules, 1964. AR R
30, The question aroee uhether fheﬁreduccion in the_leuy
" of damagee under Section 14-8 by uay ‘of revieu vhich auto=
iﬁmatically confere the benefit on the employer, can be ‘

T IR “termed as nisconducta, ﬁ.i"',i, ) _

?'51 The Tribunal obeerved that the pouer vested in the

ﬂg_Regional Provident Fund Commie=ioner was a quasi-judicial

i :pouer and, therefore, any error committed by the authority

. in'exerciee of this pouer can be reuieued by it. In
s Qy»//—f

N ' . l".l21bl’
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,'exerclee of tha quaai—judicial pousr, the conpetent

3 _authotity may comnit an: ertor of lau atr flct or "'A

i:‘_ T “”“”".counit any 1rregular1ty‘A If. on’ account of the orﬁsri

Lo S -"?ifpassed, the enpluyar benerits, frau that fact alnne,'
"ﬁ otficer ‘cannot - be accuaad of conferring undue

O . - ﬁf:“?avour on the deFaulting slployer. It vas. further

L © "' ‘ocbserved as followste . . 3:”-_1f-¥ -t_g";j\ o '
'Even if. the Regional :Provident Fund Conmi-
. ssioner has erronsously or illagally ‘reduced
" damages levied-and:that results in:spme lpss-
vl . ..... .. to the Employses' Provident Fund Organisation,’
i ‘ T * " that being: the Tesult.of -the exercise of a
i R S T quasiujudicial function, it cannot .per se
' i 7" .be deemed as misconduct,. That-order may not
wi.m,- . . be . valid in law-or may be liable to be set
: ) ¥ ggide’ on judicial review but: merely - because .
i s oo ..z it has benafited the employer, an allegation!
T T 17 of misconduct ‘cannot. be levelled, - Viswing S
arrw, o .. . such an order with suspicion and .levelling . ‘ o
. : ST ‘a8’ ‘charge of misconduct would deter:the - T e
- e ar s - ,authorities -exercieing quaai-judicial function L
T U 'promTacting -Preely. and:indgpendently _in the’
~ ..1ight of the law and facts as.understood by
~ them, - Any-such. .action-will ‘hinder the exers . * . .7
-cise of the guaei-judicisl functions with - = -
. ' “judicial Lndepsndance to,the best of their oo o]
Caeltles v, oo, Judgement,® .

[l

“ wrirtes ax 1,932,_; 4Th8 circumatances 1n uhich discipliﬂary procsading: ’

%; -cen ba taken hava elao bean discuased 1n the judgement of the”

BN pr e an Tribunal.- If an ordar 18 nade uith corrupt aotive, disci—-

LA

plinary p:pceedinge can bs taken and nat otheruiaa.t Thq.’; o

. gqy//’ ?ollouing obsarvatione contained in tha judgemant ‘are

BEIAN

; . B re LEmet o 'Uf CouTs8, irrespective of uhether the order ‘wade
: o : Pt 7 g right of wrong-in -lau, if it ie made with
..~ .. .- corrupt motive, disciplinary procesdings can
©fr-m gartainly be-taken; - In sugh.d-case, it is not }
i ' : the legality or lllegality of the ‘order but the - .
: N : corrupt motive whicth.is:the reason.for that ' L
order that becomes the subject matter of disci- v
plinary proceedings,-. Merely because an order
SN ~ on review results in @ benefit to the revieu-
S patitioner, it..cannot be deemed to -be an undue’
.{ . benefit and the officer . .passing the order
% 7 sxposed to disciplinary proceedinga vhere no
L corrupt motive is even alleged,™

. . ) ’ 5.0;022.0’ :

|

j

y

5 P releuantS- ‘ ) 3-’ Sl o ' k
; . T A - .

I

|

|



— a7 e Lo T P I

W

. 33;‘ 'The Tribunal further obeerved that Iere euepeneioni_;

'cannot be nado the baeio of a disciplinary proceeding and

W ; C S 4»‘: . that there ehould pe a positive allegation ‘of eioconduct..
' '§6. o The ‘Tribunal- diacueoed the four caees where the
'demagee levied were revieued and reduced by the Regionei

- Provident Fund Comnieoioner and obserued that the orders

- . - S : :made on ravieu uere not eet aeide by any conpetent ;:'

- ' ST Butherity and that they had’ become ?inal and binding on

‘ \ o tne,partiee. As-eueh, it vas- obeerued that any ‘Pusther
inqdiry*into'eucn charges cannot be continued. The-

i ' e Tribunal, accordingly, alloued the petition. '

;35,- In erriving ag ite conclueion, the Tribunal ves r

'also influenoed by the fact thet- the -orders by uay of
revieu uere made by ‘the” petitioner in 1979 uhile the
3 harge-sheet ageinst :him was eerved after a lepse of

7. years. in 1986. The petitioner vas aleo alloued to

.. retire on attaining the age of euperannuation on .

31, 7.1995. : .- P T

L

»ﬁé."f It nay be pointed out thet the decision of the -

. Supreme Court. in Aﬁfyvfﬁﬁi”'manon‘e case vas hot cited
i - "(3ﬂ/(x im Uirendra Preead'e ceee. Nor ‘was. it referred to angd
' - _\dLSCUBSBd in the judgement; 4: e '
37, Shri A.Ke' Sen, Senior Rduocateiappearing dn oehalf
‘- of the applicant,: contended that the epplicant in"the>
ﬂpresent case hed exercised his. quaei-judicial Punctidne'
-~ ' and that no disciplinary preceedinge can be initiated
against him For what he had done in: .the exercise of
- ; quaei-judicial functions. ' He referred to the varioue
provisione of the Income Tax Act and in particular, to
_thevprdvisione:oﬁ Section 293 of the "Act which provides

N7zl
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' tha‘t "No surt shall ‘be brough‘t in any civil court to :
. set aside or modify any assessmerrt order made under

this Act and no prosecution, 5uit or other pmceeding )

-shall- lie against the Government or- any officer of

) the Govemment for anything in- good faith done or-’
. :Ln'tended 'to be done under this Act™: According 'to
. him, in no circumstance can a quas:.-judicial authority

be proceeded against for misconduct and that the Income

Tax Act “itself provided adequate safeguards againSt

wrong orders issued by the Income Tax authorities

exercising quasi-judicial powers. Numerous Judgements

.

indicating 'tha't the functions of the Income Tax

authorities are quasi-judicial functions" were elso

cited a't 'the Bar by 'the leamed counsel for 'the

plicant.\ ‘l'he leamed counsel for the respondent -

- also did .not. dispute this 1egai position.

38.1 - In this context, we.may’ briefly refer 'to

the prOV:LS:LOhS regarding tax assessment contained

:in the Income _Tax Act; 19658

O‘{ .‘ " '1 .‘ .-24 .4 l‘ .i

# 15 (1968) 67 I.T.R. 106 (Supreme Court).
: M. Ipoh Vg Comns of 'I;fl'i‘l,

.29 (1963) 1.T. a. 34 (Suprcme Court)
M.: Chokalingam .1 Comm. of I-_‘Tax':}

- O




' assess:.ng the :anome of an’ :.ndiv:.dual. . 'I'he Inspectlng

,.Assistant Comnzlss:.oner 1s empowered to supervise and review

)

'-"partrcular points of fact and 1aw /ask them to . get hlS .
approval of the draft assessment orders.. A B

_ Appeal l:Les to the Appellate A551stant Comissidner*and_ in

A ‘ appeal to Appellate Assistant Commissione:c against the . "

order passed by the 1'1'0. but the

" tHer Comm:.ss:.oner to revise -any. order of the ITO with:.n L o

‘a penod of 2 years ef the order whrch is: prejudlc:.al. :

to the :Lnteres*lsof revenue- Sectiorﬁ 263 andl 264 deal

‘independent of - control fronr the super:.or officers in

39§ The 1. T.0. is the initial assessmert authority unde_r ’

the Income-tax Act, 1961. He exerc:.ses hz.s functions in a

quas:. jud:.c:.al capacity. He 15, however, not completely

the work of Income-tax Officers. He can advise the ITOs" on
“apd O

- . some cases ‘to Conmissioner (Appeals) who al‘e also ’q,u'aSié R

judit:lal authoritles._ ‘The Department has no right eﬁ

Act authoriorises

aeed i e o e o

th the revismn powers of the Conmi.ssioner, 5 Awho also.

NET

- exercises quas:.-jud:.cial functions.' me the ‘order of the

-Appellate Assistant Commrss:.oner +QF. © the Gemmissioner .
'(Appeals), as the case may be; or. the- order of revisron

. of the Comrn:.ss:xoner in cases he revises "the order of ITO

- in. the inuerest of revenue, an appeal lies to the Income

© Tax Appellate Tribunal. The declsions of the Tribunal

which is 3 quasi=judicial body are f:.nalA on question Qf

facte. Frem the orders of the Tribunal, a reference

can be made to the High Gourt on que_stions of law and also

directly to.the Supreme Court if the Tribunal is of the

[
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25‘

}opinion that on account of a conflict of opinions

Aamongst the High Courts, a reference should be made
to that Courty” ' : .
40‘.1 ‘ Thus there ‘are several quasi-judicial au‘tho*ities )

¥ entrusted with the powers of tax assesSment. Does 1t mean

Athat all these authorities enjoy im"lunity from

- departmental proceedings being initiated against “them
' by virtue of the prov:Lsions of Section 293 of the Income

< Ta¥ Act? Even :.n a case.where: the officer concerned

commits an act or’ omissmn :m the course of discharge

. of his duties so as to reflect on his reputation

;for his integrity or good faith or devotion to duty.
will he be imnune from disciplinary proceedings?

'fSuppose there is prima facie material Afor doubting .

the integrity or conduct of such an, authority or

. ,to indicate that he has failed to act honestly

or in good faith :.s the Government precluded from

initiating discipiinary proceedings against the .

;~.‘-'officer concerned? These issues deserve examination

' __in some detail. N

v
s

4.1_{.3 : shri AK Sen, the learned Counsel for the, |
“'applicant contended ‘that Section 293 of the Income

Tax Act puts an embargo on the conduct of disciplmary

‘ proceedings against -an officert in respect of an
_"order made or. deCISJ.Oh taken by’ him in thoe/ exercise

.of quasir-judicn.al cunctions. 'I‘o our‘rhind, such a -

contention is ‘not legally sustainable. ﬂe»haue already'
referred to the decision of the Supreme Court in

Govmda Menon®s case, xxxxxxxxxxxxxxxxxxxxxxxxxxxx

Oy—"
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_judicial functions, ]

: wherein the Supreme Court upheld the validity of- the rf

‘disciplinary proceedings initiated against an IAS

. purportedly :
Officer who had[exercised certain funtions in’ his »

A'quasi-judicial capacity. We may also refer W the -
: decision of the Supreme Court in Krishna Chandra
{-,_Tandon Vs Vs. u.o. Io, 1974 scc (L&S) 329, wherein

“the Supreme Court upheld the- validity of disciplinaryb

proceedings 1n1tidted against an Income Tax Officer.

In that case. the ITO dzd not, however, raise. the'

.r“contention that no such proceeding wald 1ie against

.:him *-—for acts done by him in the exercise of quasi—

’

-423 In the case of Judicial Officers, the Juuicial
f4;0fficers rrotection Act 1850 confers immunity from

':ibeing sued in a Civil Court for auy act done or

i O

H,éordered to be done by’ [ in the discharge of . his

jud1c1a1 duty. Section 1 of the Judicial Officers'

| .;AProtection Act, 1850 reads as follows.-

.:1Ej;/f:1.

Pl

" No Judge, Magistrate, Justice of the
pPeace, Collector: or other:person actin
judicially shall be liable to be sued .
. -any.Civil Court for .amy act done or ordered
-~ to be ‘doné by him in the discharge of his
..t judicial- duty, whether or not within the
- . -1imits of his. jurisdiction' .Provided that
. _he is-at: the time, in good faith, believed
- himself-to .have, jurisdiction to do or order
_ the.act-complained of; and no officer of
--any Court or othe person, bound to execute
the lawful warrants or orders of any such
+Judge, Magistrate, Justice of Peace, Collector
or other person acting judicially shall be
..-1iable -to be sued in any Civil Court,.for
- the execution of any warra-nt or order, which
he would be bournd to execute, if within the
jurisdiction of the person issuing the same"¥

L (Aw57 4 1967) 01—
_43.* The Judges (Protection) Act, l985}was rmacted



person -

by Parla:.ment for securing add:.tlcnal protection for ‘:.
Judges ano others actmg judicially., Section 2 of the
f"Judges(Protectlon)Act 1985 provides that " in this

'__".Act. 'Judge' means not only every person who is :

o --offlc:.ally de51gnated as a. Judge, but also im:y

(a) who is empowered by law to. give in any

.'-legal proceeding a definitiv 1 :}udgemen;t oz: o

' 'a judgnent which if mfappeale‘a agal.nst s

o would be defmuvg'or/a judgment which.
Sl Af confi-rmed by some other authority,
) muld be definitive' or l
(t;) who is ‘one of a body of persons which '

dy of persoms is empowered by 1aw to o

;give such 1 judgmem:t as is referred to'

' ;:Ln Clausa (a)

44*1 . Section 3 of the Judges (Pmtoction)Act, 1985 .

'f"provides as follows.-j'~ o

'3(1) Notwithstandirg anything contairsed in
- any other law for the time being in force and
_“subjeéct -to ﬂie;_prov:.sions of Sub-Section(2),
.. .no Court shall entertain Zor contimg . _-any

.. Civil or: Criminal Proceeding-against any

" person who is or was a Judgefer any sct,
. 'thing or‘word committed s - done or. spoken by

-~ him when,od.n the course of, acting or purporting

\ to @ét in the-discharge of his off:.cial or

. judic:.al duty or. function.

“(2) Nothing in Sub-Sect:.on(l) shall debar. .
or .aifect in any manner the power ©f the
Central Govt, or the State Govt, or the Supreme
Court of ‘Indias -or any High Court or any other
authority under any law for the time being in
force to tzke such action {whether by way of
Civil, Criminal, ‘or departmental proceeding, oT

" otherwise) against any person who 1s or was a
Ju=dge®,
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45;'. Section 4 of. the Judges (Protection)Act 1985

CproVides that “the prOVisions of this Act shall be in

- additionfto,and not in derogation of,the proviSions

"of. any other lau-for the‘time.beinggin'force providing

for protection of Judges
46, - The combined effect of the JudiCial Officers

(Protection) Act 1850 and the Judges (Protection) Act, '
1985 is that -a Judge or any person acting judicially

. cannot- be sued in any Civil Court for. any act done or

ordered to be done by him- in the discharge-of his
quasi-judicial dutiesJ There is, however, no bag to

. departmental proceedings being initiated against such

‘"',e person in’ accordance ‘with law.

"~‘qz ‘In the’ case of ‘the Judges of the Supreme Court

'TThis provision has not, however, been - invoked in a

nd _the High Courts, Article 124(4) of the Gonstitution

:'lays doWn a 5pecial procedure for their removal from

. office on the ground of mis—behaviour or incapacity.

g[;iﬁds is an .entirely different matter. The provision

.for proceeding against the Judges of the Supreme Court
'and the High Courts “for misdemeanour, exists. In the

ase of Chairman Vice’ Chairman or Members of the Central

-AdministEative Tribunal, Section 9 of the Administrative
. Tribunals Act,1985 provides for a procedure for removal.

on the ground of proved misbehaViour or incapac1ty.

In the case of members of subordinate Judiciary,disciplinary

Lcontrol vests in the HighACourt‘concerned as prOVided for

“ . in ‘Article 235 of the Constitution. The reported cases are.-

" -not-many -in which. disciplinary proceedings for misconduct

. had been initiated against members of the subordinate

Lo i O—
Judiciary w&th exerCise of their judiCial functions in

accordance with the relevant rules. In this context,

reference may be made to the decision of the Rajasthan

High Gourt in Bhagwat Swaroop Vs. State of

Rajasthanm 1978(1) SLR 835 at 841, In that--

Atsingle case since the. adoption of “the Constitution,uﬁkzﬂ

[




case. the petitroner who was s uember of the Rajasthan '_j

,‘.‘AAdministrat:.Ve Service”,was posted as ﬁagistrate Ist

‘ C e PR Class. He issued E search warrant under Section 100

S . . -bn-a-fixed date, @
: _'CI:PC for produdtion of ‘a; girl[ He, - howaver. took up

- Y :the case for final hearing on a holiday before the ,f T

':...,'.da te already fixed and deprived the parents of the

l'gi’-rl an opportunity of hearmg in tbe matter and

- setting the girl free.~ In the departmental proaeding B

,
1
!
i.
{

L initiated agamst him under the Bajasthan Civil

- '.1';:Services (Classification“‘ Contml 8. vppeal) Rules,

'41958 he was charged with la.ck of proper care and

R 77caution, impartxlity an‘

esponsibility expected of

Y a r..aglstrate in dealing w:l.th the aforesaid case and

that he had abuseo the process of law by issuing a

e

1 i.}”,.:search warrant for the recovery of the girl from the .

custody of her parents without taking pmper evidence

_=and further that when the girl Was produ: ed before :

S PR ;.;:him, he held his Court behind closed doors on a {-:Z'. S

Lo holiday and handed over the girl to some person

T : ’m.thout proper ‘éxémination’ of the 1ady and witho‘.t. A

2 'icons:.dering the counter claims of her pam.nts. Ihe

} e :petitioner contended that he had exercised Judicial
‘ ,;d:.scret:.on in issuing the search warlant. The'
'Raj*asthan High. Court observed - -that the- order of the

A"Magistrate passed in the - exercise of judicial discretion

in, such matters if ,i‘b WaS not in accordance with law, .



"-'upheld the valid ‘t'y,o 't
:mitiated against the Magistrate.

] :-:O :
or was :mpmper or illegal or even if the pmcedure

adopted by him Was found to be’ defective the same

N could have been set as:.de on revis:.on by the Sessions

';Judge or the High Court i'bwever, it was observed -

-'»--Ethat disciplinary proceedings can be initiated
against the petitioner for misconduct if he had.
acted malaf:.de and upon insufficient material.. The
F f\following observation made by- thie H:.gh Court are

B "pertinent ' I

-m ':z But where a _Magistrate, while exercis:.ng R

<. ° his Judicial: discretion, ‘acted upon insufficient
"+ material or if it is found that further evidence
or substantial nature was necessary before o
g search warrant under Section 100 of the Code
“:of ‘Griminal- ‘Procedure could have been issued
i a “particular case, t the same. could not smount
- 4o misconduct and it could heardly be a matter -
- V‘fifor taking discipéinary action unless it is
i wealleged-and proved -that the conduct of the’
' Magistrate, while exercising his judicial
- -diseretion;:was. of:.a-nature not befitting the
© - dignityiof his office.or where he was actuated -
* by malice-and. it-is: found that a particular -
- - - opder was the result of the malafide conduct
o “on the part~of the Magistrate. o .

. he Rajasthan H:.gh Court

; disciplmary proceedings

9§ It would th

is prima “facie” ‘evidence" of misconduct on the part of a

be abundantly clear that if there

i judic:tal or- quau—judic:.al authority, that authority .
cannot take shelter under & general immunity

) (wh:.ch is unknown to law) from any proceedings whate

soever. In the mstant Case, we are ‘concerned
' with an Inspecting Ass:Lstant Commissioner who

" had taken certain decisions in .respect.of some

;- . assessments in exerc:.se of powers conferred upon hin




- -zeads as ‘followsi-< '’

“7. 7. -the Board under. SubsSection(6), the-Income

.. has' been made out by the v,re_spb}j'xvde'ﬁ_ts' in the instant case,

. “M144=B(1).. Notwithstanding: anything contained -
© _..'in this Act, whers. inan assessmemt’to be made
*..- - under Sub~Section(3) of Section 143, the .

-+, Income Tax Officer proposes -to ~'maketb'efom
... - the ist .day of.October, 1984), any variation
“in the income or "loss retirned-which is . -
- .prejudicial_to the assessee and the amount of
such variation exceeds -the -amount fixed by

<
|
i
o
i
'%
)
;
-
|
1

" Tax Office¥;shall, in- the first imsténce, . .

i i~ -forwerd a-draft of ‘the proposed order of ’

" "assessment (hereafter in this- Section referred
to-"as the 'draft order) to’ the assesseet’ -

. .{2) . -.On receipt of the draft order, the
“assessee .y forward his objections, if ‘any,

* “to such-variation-to. the Income Tax Officer

- within .seven. days of ‘the: receipt:by him of the

' -graft-order or within such further period not .
--exceeding fifteen days-as the Income Tax Officer

may ‘allowon an-application made to him in-this .

| ‘behalfi-

s(8) 7 If no:objections ‘are received within ol
" " the’ period’or the -extended period aforesaid, - :
~ o1’ the_ assessee:intimates to the Income Tax
: Officet-the ‘acceptance of the variation, the

!

.. Incoime. Tax-Officer:shall complete the assessment” |
- - on’ the.basis'of:the:draft order, e
PEEEE A PRIREN - : : :

el n(4) s “TTE any  objections are recelved, the !
*" . Income Tax Qfficer’shall forward the draft o
__ .order together with’ the objections to the o
“»% ' Inspecting:Assistant Commissioner. and the~ :
". - Inspecting Assistant Commissioner shall-after !

. -considering the draft order and the objections .. !
“iiyecords relating to,.the draft order, isswin . .|
respect of the matters covered .by the objections,

. .-- such directions as be thinks £it for the guidance

M/ _and after going through(whérever necessary)the

'0f the iIncome Téx-Officer to enable -himto
- ;. complete ‘the assessment, = :

Provided that no directions which are prejudicial
“to..the ‘assedsee shall be issued under this sub -
section before an OPPOIt\_JAn:?L‘t‘Y is given to the

" assessee “to be heard™; - : -
e -of misconduct

. - 60§ Thé‘ qﬁe_stioh arises wi:'e'lih'é’r any prime facie case /

- | e %o
‘If.such “a tase has- been-made out, this Tribunal o’ught'not[

the proceedings ¢~

" stay /. at the threshold of the proposed inquiry, If’

there is no prima facie case, the Tribunal would be -

justified in giving . appropriate reliefs to the applicant,

O

'
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P . 5i“.* The question whether there is any prima facie -
case for init'ia‘q—ihg _departm.e.nt_al proce'g_dingk_ against

tﬁe applicant has té be (:stiéerg_d in i}h’e--li,ght of

S S ﬂ*@e p'l'ea.di_ng‘s:, before u_s;._ The_:maj;é’xfal,oth fecqrd S
| | | .'cons‘i'sfcs of the memorandum i's"s',ued.by -'the’ requﬁdents"
) : L "1'-.6"thé""app'l-liic’aﬁt -'pn 5.2, 88 prb;;qsing -the .lliold‘ing of
‘ S an i'nqﬁiry' dndéf Rule ‘14 of tﬁé_:édg(QCA) E.iul:es,‘l9_6'5 .
; , .r-ggin-i'ff.ofge:the"r wi‘c}x J.ts ,fipu_f';&r;;eicur;és{

- 524 - - Annexure£I-which contains the statement. of
" ‘Artiéle of charge framed adainst him reads as follows:=

~-»  Shri V,D, Trivedi, while functioning as JAC .
. .- Range IV-A, Delhi during the period fmm 27,9,83
+t0 20%10.84 issued instructions under section
l44-B in 7 céses .indicated in Annéxure-II &
1II in a dishionest and malafide manner apparently
with a view to -favouring the assessees. concerned.
Apparently by his above sets, Shri V.D, Trivedi
displsyed lack of integrity, lack of devotion %o
.duty and conduct:unbecoming of. a Government
"~ Servant and thereby, coniravened ‘the provisions
. of Rule.3(1)(1), B(1)(11) 8.3(1)(iii) of the

'CCS (Conduct) Rules, 1964%,

533 + . Annexure=~II _'con'tains,the‘.s';gtémi?ntl of imputation

._of,miscondhct _6r_misbehaviou;_ih._ support of the Article ‘
“of’cha réef ; 'i_‘his"'mé’n".'o:r.:apdux’r_l‘""ré'f ers to: 7'_as.'s,e$sn-)ent céses
) m which 4diiép;ciohs:\;éf-e':ii§sijéd bythe ,applicént to the
ITOs:Ln exere:.se of his powersunder -Se'_:ction lM(ﬁ) .

549 - Annexure-;IIi ,'____‘"—j‘de:als with a list of documents
ﬁy which the articles of charge are "p"r"bpo‘se(:i‘to be
”su.:s;téine‘d.'. Thésé:i:;al{siéjt': Sf the ‘Iﬁ‘;:'ome Tax assessment .

’,z:ef:p.rds ofr the 7 cases .a:nd: theflles of_ the ‘I_AC relating

- - to those: cases, : -. . . o

v

.
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-5'55§ Annexure-IV which deals w1th the list of witnesses: T
>by whom the Article of charge against the appllcant is

proposed to- be sustained" ié blank and does not give- any

"_‘nam=s of ‘the witnesses.

563 - In the Article of charge, 1t has been stated that

the applicant while fumctioning as IAC during the

‘relevant period 1ssued instructions under Section 144(B)
- in 7 cases in a dishonest and malafide manner apparently
: with a view to favouring the assessees concerned _
»prparently by these acts, it has been alleged that he
A_displayed lack of integrity, lack of devotion to. duty
:;:and conduct - unbeCOming of a Government servant and -

. v;%thereby contravening the prov151ons of . Rule 3 of ‘the "~

L ces (Conduct) Rules 1964,

_“-ft57 y The learned Counsel for the respondents vehemently}
' dgargued that we should ‘not only read the statement‘of '
’imputations of misconduct whicb is at- Annexune-II
“of the memorandum dated 5th February,l988 but - also
"read abetwaen the- 1ines" so as’ to draw 1nference
,vof miscnnduct. Annexure-II runs into about 43

. pages. The contention of the reSpondents is that

an ITO had proposed certain additions and disallowances '

"1n the case ‘of some assessees, but.these were
"ff'knockediOUt’by another ITO while the‘firsf ITo
was on leave.: This was done at the behesref the

applicant. The conclusion drawn in Annexure-II

-is that the relevant 1ssues had not been prOperly

dealt with and the exerc;se of referring the matter

back to the ITO's and then accepting the report

0y
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by the applicant uithout giving any ?indxng of hie

.oun vas daeigned to Fauour the aesesseea at the expenee
:oP reuenue. ) S - B .
- 58;. . On care?uliy going through the etatemente contained'

'in Annexure—ll, it may be difficult to hold -one uay or

the other as to uhether a prima Pacie case oP miaconduct

haa been made out againet the applicant. The contsntion

: ‘of the leerned counsel Por the respondents that we |

should read "betueen the lines" For the purpose of*

Aeecertaining the misconduct ie uholly unacceptable. -1t

.

.1s a epecious but strange argument. He, houever, pointed
' out that depattmental proceedinge have been ‘initiated

‘ egainet Nr. B.R. Gupta and mr. D.P. RaJpal, the tua

ITU's concerned separately. The facta oF the cases of

: these tuo ITDs mentioned by the 1earned counsel Por the

B

T reopondente are not, ouever, beFore ue. o
V‘wggil There ie. houeuer, one aspect oP the matter. uhich,
'”'though not included in the pleadinge or arguments advanced

:during the hearing of the case, neede to be coneidered at

thie etage. Thie relates to the question whether the
O -

"delay ‘Involved in initiating the impugned proceeding® -

X

“'cen be said to uitiate the proceeding' ae such, There

-

'ere dec;eions of eome High Courte to the eFfect that

”initiation of disciplinary proceedings after a-lonhg delay

uould not be justifled and on that ground. the Courts
have held that the departmental proceedings ‘'should be
denmed to have been dropped (vide decieion of the nedhya

"Pradesh High Court in v P. Gidrom.ya US. State of madhya
"pradesn, 1957(1) SLR 243 at 251 of the I"Iadrae High Court
‘”in E. s. Rthlthyaraman Us. the Commxssxoner, Hindu Religious

';and Charitable Endouments, 1971(2) SLR 41' oF the’ ﬁadhya

.oo.ssoo’
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Pradesh High Court in Nohanbhai DungarbhEi Parmer .

Ws. Y.B. Zala e Uthere. 1930(1) SLR 324; of the
_ Calcutta High Court in Subrata Chaki and Dthere Ve,
State of Uest Bengal and Dthers. 1985(3) SLR 530 at

535 and 535-'and or the Principal Bench of this Tribunal .

T Terlochan Singh Ue..Union of India and Dthers, 1986(3)

_si3 3751 Ue have rot come acrose any authoritative

decxs;on or pronouncement oF the Supreme Court on ‘the

o subject. In the instant case, houeuer, the act cuneti- .

tuting the allegad mieconduct relates to ‘the period

from 27,9, 1983 to 20 10 1984.' Before the chargeneheet
' Uas issued on 5.2 1988, it appears that a detailed

) memorandum had been served on the applicant and he uas

given opportunity to inepect the releuant recorde and

) to give hia vereion (uide pera B of the counter—affidavit

of the respondente et pege 67 cf the paper-book). This
a0

Luae apparently done in the caurse of bha preliminary

Q/ .
inquiry before drauing up oP the formal proceedingy. S

' The applicant hae stated that he had eubmitted an

interim reply to the aforesaid memorandum in July, 1987
(vide pera 8 (ii) of the rejoinder to the ‘countér-

‘ -:Bffld uit at p.76 of the paper-book). Thie implies

that a full or detailed reply to the preliminary

"memorandum uae not ?urniehed by the applicant and the

formal proceedings uere draun up in its absence. It

muet be said that there are no clear or. definite aver=

mente in regard to the reasons uhich occaeioned a gap

of more than three yeats betueen the alleged acts and

inetitution of formal proceedings. Thie hag been due

to the Pact that the petitioner himself nsver chose to

u.eo’36...
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assail the disciplinaiy”proceedingﬁ on the ground of -

. fn the proceeding,“.n.»,

--7u1thin which the disciplinary proceedings must be

ﬁ7finitiated or concluded, there are departmental instruc—

" .concluded expeditiously. These instructions are parti—=

e et m e ————— N m—

e 36=

.'any”déIBY;~.Consaqugntiy;;ue,haua?no magériél before us

on which to cenchde thaf ‘there was aﬁy unreasonable or

'unjustifiable, much lesa culpable. delay on. the part of -
ﬂ'the reepondente in initiating the impugned procsadinggjb’
~There is also no material to. think that- the. conduCt of
" the impugned procsedings at. this stage will, in any uay,

’ prejudice -the- applicant,or dapriva him oF a: raasnnabls

"‘open to him to- plead.this point‘in»ths»réguiar proceedingj,
.:should it"cause: an)tiid of: dieability or dif’f'iculty to-hinm

'wsd. - In-the ?acts and cirCuuatances .of the case. ue
: ara of’ tha opinion that-in:a: cage.- of this kind, the
- lew should be-allowed to take ita ‘course and the disci—
; plinaryaauthority=must not -be prevgqgeq Prom holding,,
':an'ihquifi in acfofdance uiﬁh-the procedurs laid doun

in the ‘relévant rules. Though the c..c s. (CCA) Rules,? 965 _

do not specifically lay doun- any definite tine-linit

tions under uh;ch euch procaedings should be initiated and

cularly Stringent,in cases of suspensiqn of.chargpd
officers, Ue need;hot, théré?pra, émphasise the point
bhat thess instrqctibns should, és far as possible, be
adhered to in the instant case, .In ényfevént, ﬂg&arg

of the opinioﬁ that the disciplinary proceedingy vhich
hag:‘geen initiated rather'balatéd1§ in the instant case,
must Be proceeded uith uiﬁh.utmost‘despatch and exhedition
Oy —

09'13‘7.-..

LRI

'oppprtunxty;to~de?enduhimself.-JInAany-;ase, it will be’ ch

e e e in et et g T S e o s 3 i e e 3
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f'and be cnncluded uxthin a period of one year from
" rthe date of - communicaticn of - this ordar, as thc outer

* limit, .- This iy of.; courae. on thB«aasumptlon that tha'

”hprccaedinga.:

‘' fejected; * There will be no. cfder'as td cosia in both
‘-'casea. Let:& copy of. thie order be, placed 1n both the -
'~='-'»r11ea, 1 c., oa-aszlaa and 0A-432/88.,

- ;:371 oo e

”applicant will - cooperate fully in the conduct of th-

61 “Subject tn“tha-?cregcinﬁ cbservatiohs, we are of

’the opmnion that, sufficient grounds do- nct exiat for ,aif

’ ﬂour interfering uith “the impugned diaciplinary proceadingc

“'at this stage..,The application in UA-452/88 must, thsrefcrem

Hfail and 13 rejected accordingly. Ra regarde the cnnti-,

- puation of the euspensicn, which is the aubject natter

‘of 03_432/88. we do- not sse any. justlfication to accept i
the appl#cant! npnayer:fpr,ghe gquoqc alrccdy given_in_

para,shabova;;;Qﬁhdleﬁaa,muat;qqudfa;i and is hersby

N ) D ) e T --—-—-—-——*—ﬂ-—'

*v{Administrative Mambc:h‘.ldlcﬂ_f?fd

A — 16|08
Y B N (P.Ko \é )
Vice-Chairman(Judl )

(S.D. Pracad)
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