/TA=793/85 &
TA-794/85,
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CENTRAL ADMINISTRATIVE TRIBUNAL A

PRINCIPAL BENCH: DELHI. -

0.A.No.440/88 Date of decision_7,8%1990
Shri Ram Raghubir Sharma eeceApplicant

Versus
Union of India & others : e . .espondents -
CORAM:

Hon'ble Mr, B.C. Mathur, Vice~Chairman(a)
Hon'ble Mr. S.R. Sagar, Member(J)
For the applicant... Shri R.M. Sinha, Counsel

For the respondents... shri M.L. Verma, Counsel.

JUDGEPMENT BY: -Hon'ble Mr. S.R. Sagar, Member{d). ,

The applicant, Shri Ram Raghubir Sharma, in this

applicatiaon under Section 19 of the Administretive Tribunals

Rcty, 1985, has prayed for his seniority w.e.fe23.11.,1957 in
accordancé Qith the{judgement of the new Delhi Bench of the
Central Administrative Tribunal dated 28,8.1987 delivered by

the Bench sonsisting of Hon!ble Shri S.P. Mukerji, Administfative
Member and Hon'ble Shri'M.B.'ﬁujumdar, Judicial Member in L‘

2, Briefly stated, the applicant's case is that he is
working as U.D.C. since 25,2.1970. He has alleged that on

10.11.1955, he was appointed as Fieldmén(Patuari) and was

promoted to the post of Ualuatien.Suparuispr(Kanungo) WeBefe

23412.1957 uhich is equallant to the post of L.D.C, in the time

scale, Thereaftér, the petitioner was appointed as L.D.D.‘uﬁaf.
22.7.1959 in the same office of the Regiocnal Settlement
Commissioner, U.P., Licknouw. As a result of reductien in the
establishment, thé applicant was sent to his lower pgst gf
Valuation Superviscr{Kanungo) on 1.3.1960 in the said office.
He»Qas retrenchad in the said office of Rggionai Settlement

Commissioner; U.Pe.y Lucknow on 29.4,1961 and was served with a_

‘notice of retrenchment under rule 5 of the Centrzl)l Civil
. {

Services (Temporary Services) Bules, 1949 stating that the

7
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servicestof the appliéant uere termiﬁated with effect from the
date of expiry of oée calender month. The said order further
stated that the apgiicaﬂf was, however, granted earned leaue~
(terminal) for 120 days so as to run concurrently with the notice
period, Thereafter, the Ministry of Home Affairs decided far
relaxation of rules for absorption of suprplus employees of the
Ministry of Rehabilitation. Because of this relaxation, the
applicant was absorbediin an alternative temporary vacancy in the
post of U.D.C. For'a;period fof 4 months and consequently the
applicant joined as U.D.C. on 1.8.1961. 0On an application} the
Setﬁlement Commissi oner (Govt. Built Property), Neu Delhi, Ministry
of Reﬁabilitation; Govt. of India, appointed the applicant to
the post of U.D.C. vide letter dated 13.10.1961 and on being
relieved by the Regional Seitlemept Commissicner, U.P., Lucknou
vide his letter dated 20.10.1961, the applicant joined as U;D.C.
on 21.10.1961 in the office of the Settlement Commbsioner (Govt,
Built Ppongyty), New Delhi. Subsequently, the applicant was
promoted)IAior Fisld Officer vide the letter dated 14.12.1961
~and thereafter promoted to the post of Field Officer WeBosTe2365419€
In accordance uith the decision of the'Government of India, the
applicant along with other certain persons was t-ransferred to
‘the'office of &% Land & Develoément, Ministry of Work: and Housing
We€efe23.1141562 as Field Inspector for permanent. absorption and
was entitled for interse seniority amongst the'grade post of
Assistant, Assistant Managing COfficer and Managing Officer-II as
the grade post of Assistant in Land Developmsnt office was
treated as parrellel post of A.M.0. and Managing Gfficer~II so
the various UDOCs became juniors to tﬁe applicant. 0On 1.12.1962,
a notice under rule/S C.C.S. (Temporary Services) Rules, 1949

was served upon the applicant by the Land and Development office.
That notice made a reference of sofe D.0. letters also. Before
expiry of the period of the said nctice, gplicant was served
further with a notice dated 4,12.1962 asking for the terminal

leave if he so desired, and ultimately vide the order dated

o
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18.12.1962,.applicant was reverted to the post of L.D.C. oan
11.1.1963. Being aggrieved, the applicant filed a urit petition
No0.915/B8/1963 befaore the Punjab High Court (Circuit Bench) at
Delhi challenging the termination and reduction. The said writ
petifion was ultimately dismissed on 30.8,1967. The applicant
has further stated that there ié a dispute regarding intasrse
seniority of the staff of Land and Development office since .
1962, 1In the seniorify list dated 23.4.1971, the seniority of
the applicant 2s LBC was shoun on 22,7.1959 instead of 23.12.1957
vhen the petitioner -was éppointeq as Valuation Officer(Kanungo:.
This was identicél to the scale of L.D.C. 1In the next seniority
list issued on 29.11.1971, the seniority of the applicant as
L.D.C; was shown as 1.8.,1961, 0On the post of UDCs, applicant
was shouwn at serial No.72 in the seniority list dated 29.5.1972
whereas he was appointed as UDC on 25.2.19$O and many juniors
were shown above the applicant. Against arbifrary assignment

of seniority, the appliCQAt filed a writ ﬁetition before tte
Delhi High Court vide C.u. No.436 of 1983, The Delhi High
Court transferred éhe Urit to the Principal Bench of the Central
Administrative Tribunal, The said writ HE? dismissed by the
Tribunal. Bedng aggrieved of the judament, the applicant filed
Special Leave Petition to the Supreme Court which is still
pending. The another Bench as mentioned earlier decided the
guestion of seniofity of LDCs and UDCs vide its judgment dated
28.5.1987. In compliance of the saidi judoment of the Central
Administrative Tribunal, the senicrity of the applicant has not
bean placed at propsr place and he has beesn shown as LDC from

1841961 instead of 23,12.,1957. Hence, this application for

quashing the aForesaid seniority list and assigning him

seniority Uee.Fe23412,1957,

3e The application has been resisted by the respondentse

Besides the legal pleas that the application is barred under

05094/“’
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rulésZD and 21 of the Administrative Tribunals Act, 1985,
and by the p;inciples of resjudicata the respondents have
contended that the Qost of Valuation Officer(Kanungo) and

the L.D.C. uere nogﬁgaentioal scales. The applicant was
reverted to the post of KanunQO'u.e.F.1.51960‘and that his
services were terminated on 1.5.1961 under rule 5 of the
Central Rules Services (Temporary Services) Rules, 1949,
Thereafter, the applicant was foered.é temporary post as UDC
on 27;7.ﬁ961 for a periocd of four months, then his services
would have been automatically terminated after the expiry of
thevaforesaid period. The applicant was appointed as Field
Inspector from 23.5.1962, His appointment as RirXAxIRspzrkar
UDC and subsequent promotion being irregular, he was under
notice for retrenchment,. Hence, he was given termination
notice. He was, however, appointed as L.D.C. on humanitarian
grounds u.2.f.114141963 and, therefore, the question of his
interse seniority does not arise. The applicaﬁt moved the
Hon'ble Delhi High Court in C.W. N0.915/0/63 against termination
order unpder rdle 5 but his uri£ petition was dismissed on
30.841967, Similarly, his another uwrit was heard énd dismissed
by the Tribunal by its order dated 20.4,1987. Subseatently,
however, the Tribunal vide its judgment dated 28.8.1987 in the
petitions of Swadesh Dhir and Net Ram Gupta etc. restored the
Governmesnt decision dated 9.3.1971 sccording to which the
permanent staff will rank senior to the temporary staff in
their respective grades and on the basis of ﬁhe said judgment,
the seniority list was prepared and circulated on 25,2.1988\
placing the petiticner at appropriate place. The appiioation
has no merit and is liable to be dismissed.

4, The applicant has filed the rejoinder te the counter
affidavit 6? the respondents and has thereby reiterated
allegations already made in his dﬁ.ginal Application.

S " We have heard the arguments of the Counsel for both

the parties., 1t appears from the relief claimed by the

coe5/=



applicant that he claims seniority in the post of L.D. C. w.e.f,

.23'12‘1957' Ahnexure-l to the application is a circular dated

254241988 wherein the applicant is shbun at Sr. No.27 and his date
of appointment as L.D.C; is mentioned as 1.3.1961, According“to
the épplibant, it should have been 23,12,1957 instead of 1.8,1961,
The applicant has, therefore, prayed that this list dated 25.2.1988
be set aside, It has, therefore, to be seén as to whether the ‘
applicant is entitled to the senfority u.e.F.23.12.1957‘and whether,
the circular dated 25.2,1988 regarding seniority list is in bontrave
~tion of the judgment of the Tribunal dated 28.8.1987 and is
required to be set aside, ‘

6 During the éourse of his arguments, the Learned Counssl for
the applicant admitted that against .the termination order the
applicant filed a Qrit petition in the Delhi High Courf uhichluas
dbsmissed. He, houeuér, submit ted that the order of termination
uas in respect of post of UDC. He has further suhmitted that his
seruices'uefe terminated from 1.12.196é. In the seniority list;
Annexure-I, the appointment:as LDC is shoun aé on 1.3.1961.
According tovﬁim, the respondents considéred the applicant~in
continuous-employmént és LDC since 1.8.1961 and thét being so his
termination mrEorder dated 1.12.1962 had not adversely affected
abpointment of the abplicant and continuation of service on the
post of LDC. For the reasons discussed hereafter, we are unable
to agreeAuith the Learned Counsel for the applicant on this point.
Te The applicant has filad a photo copy of the judgment of

the Tripunal in T-875/85 dated 20.,4.1987. This is pages 21 to 26
of the.application., A perusal of this judgment Qill shaw that the
applicant .himself filed this urit petition in the Delhi High Court
which came dp for hearing before tﬁe Tribuhal under section 29(1)

of the Administrative Tribunals Act, 1985 and that the same was

decided on 20.4.1987..'It was observed that the writ petition

No.915/D/63 was dismissed and the termination order was upheld by

the Delhi High Court and, therefore, the applicant could not be

taken to seosb/= : >§ _
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be éontinue in service from the dafe pricr to 1.12,1962 =
the date of terminationm order. The relevant portion of the

judgment is extracted bslow: -
" That Urit Petition was,dismissed and the termination
order was upheld. The petitioner did not take the matter
in appeal and, therefore, that judgment of the High
Court became final and binding on him and the Respondents.
The High Court hesld that the petitioner was appBinted
as a temporary Field Inspector and no excsption could be
taken to the termination of the services on 112 1962, &
Once that order has became final it is not open for the T
Tribupal to sit in judgement over that order. Nor can
the order kas of termination be questioned nou before the
Tribunal Collaterally or by way of another petition.,
Even the High Court which had @ntertainsd this urit
petition, which is now before us on transfer, could not
"have ignored its earlier order which had become final;
that being so much less can this Tribunal do so. So
long as tle prder of termination dated 1.12.62 stands,
it is not aopen to the petitioner to claim that he
continued as a Field Inspector from the date of his
initial promotion in 1962 untill today. That promotion
cam to an end on-31.10,62 when he was reappointad as
. Field JInspector. The claim of the petitioner that he
should be promoted on the basis of his initial promotion
to the post of Field Inspector and that the furthsre
profction should be awarded to him on that basis with
consequantial benefits can not, therefore, be upheld, *

8. In the next follouing paragraph of the said judgment,

position regafding continuity in sertvice in the lower rank of
o By, N
L.D.C. Qd® also tglare clarified, The relevant portion of the

judgment is extracted belou: =~

" It was next argued that in view of.D.0. letter No.42/137/
62-SCS(AV) dated 29/330th November, 1962 addressed by the
Jt. Secretary, fiinistry of Uorks and Housing, the petitione
should. be deemede to continue in service in the louer
rank of L.D.C. without any break. The order of the High
Court did not take this D%0: Letter intc consideration, -
and, therefore, the claim of the petitioner based on this
D.0. letter  may be considered afresh by the Tribunal. Ue
are unable to agree with this contention. &

9. The above Will show that the ‘Delhi High Court as well as

ﬁhe Tribunal in the Writ Petiticns filed by the applicant, it
;Eéyeready begn decided that so long as the order of termination
iﬁgggﬁ% any claim of senioritgdon the footing tﬁat he was
appoiﬁted as Field Inspector on 23,5.1962 cannot?hpheld. That

being so, the applicant cannot be held +to have been in continu-

cus service from the date earlier to the date of his terminatione.
&

1e It has been argued that the respondents vide letter dated

25.2.1988(Annexure-A) and page 17 of the application) have them-

ve o1/~ | &\/



selves showun 1.8.1961.as_date of appointment as L.U.C.
‘uithout giving any effect to the ter@inatian order. No doubt,
termination of the applicant's services took place on 1.12.1962
ané the applicant cannot be said to bs centinuing in the
service from sarlier date but the respondents by shouwing the
date of appointment af the applicant as 1.8.196%13, have treated
the applicant in service cgﬂpinuously Weesf1.8.1961. This
doaé not, however, givaﬁ@&ﬁggright to the applicant to say
that there was no termination of his'éaruice and that he
continued in service w.e.f. the date(10.11.1955) of his
appointment as Fisldman{Patwari) or 23.12.1957 on which d-ate
ha was promotsc, to the post of Valuation 0FfFicer(Kanungo)

“_ The Léarned Counsef“gz laid much amphasis>on the judgmen
dated 28,8.1987 delivered by Central Administrative Tribunal
in the cases of 3hri Swadesh Dhir & Others aforesaid. Ue

have gone thfough the jgdgement in the said cases. It appears
that two cross writ petitions héws filed before Dslhi High
Court under Article 226 of the Constitution of India on
8.4.1982 by Suadesh Dhir and Dthers and on 2412.1982 by Net
Ram Gupta & etc. The petitioners in the first case filed by
Suadeéh Dhir were UDCs and were transferred from the office of
the Chief Settlement Commissioner to ths Lahd and Deveiopment
Office betusen 1.1.1963 and 1.4.1963. The petitioners Shri
Net Ram Gupte and etc. in the amERnd cese, Ypag were original
employess of the Land and Development office. The common
question to be decided was whether the employess in the first
case should count their previous service undar the Chistf
settlement Commissioner for the purpose of seniority for the
officials of similar grade in the Land and Daveloﬁment office.
It was found that the petitioﬁers in the first case were not
surplus staff and they were transferred from the office of
Chief Settlement Commissicner to the Land and Development
office for absorption in public inserest. It was further
found tﬁat the petitioners in the first cese would have still

continued in the office of the Chisf Settlement Commissioner‘

if they had not been transferred to Land & Development office.

D—r.8/-
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As the petitioners in the first case had continuity of service

and thege were nct reltrenched in the office of the Chief Settlement
Commissioner, on their trensfer from the office of the Cheirf
Jdettlement Commissigner, to the Land and Development office in

public intersst they were allowed to counifthsir past service for

~the purpese of senicrity in the Land and Development office. The

applicant in the instant case has himself shoun in paraz 7 of his

; ! ; ?':':\A,\/ *‘L(‘
application that he wes retrenched in the office of Biwibions

Settlement Commissioner, UeP., Luckmow on. 30.4.1961. Besides,
[already A inndong sy Aee Dol
as has/been discussed besa%g as well aslin the earlier judgment
&;A I~ .
of the Tribunal%Aﬁhe c ase of the applicantg himself, there was no
continuity of service in vieuw of the termination order dated
1012.1962. The pesition of the applicant is, therefore, quite
differsnt and his case is not similar to the c ase of Swadesh Dhir
aforesaids Applicant is not, therefore, entitled to counﬁfhis
previous ssrvice for his seniority.
12. In viey of the'abave, we are unable toc agree with the
- e oLl g
gsontention of the applicant that ﬁ%@KSEniority We® «Fe23692.1957 on
which date he was promoted to the post of Valuation 8 Supervisor
/said to be ~ \
(Kanunge) which isfequivalent to the post of L.D.C. in the time
scale,@%nsequently; application deserves to be dismissed apd is
hereby dismissed with no order as to costs.
( B.C.MATHUR ) /- 597
VICE CHAIRMANER)




