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The petitioner, Shri B.N. Chopra, was a confirmed
Uffice Superiﬁtendent in the Delhi Milk Scheme in the scale
of Rs.1640-2900. The next promotionsl post available té him

Assis tant

was that of /Administrative Cfficer in the scale of Rs,2000-3200.
The petitibner acguired necegsary eligibility for promotion to
the said post., On 1?;?.1987, an order was made as per Anpnexure-
IV allowing the petitioner along with two others to hold the
current charge of the hicher post of Assistant Raministrative
Officer éubject to the condition that no additiénal remuperstion
for hdlﬁing the higher post will be paid until Tegulear érrange-
manté are made to Fill-ub the vecancies, UWhile Functioqiqg

in accordance with the said order, he retired from service on

’

VV/30°4'1988' This U.A. was filed before his retirement on
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10.3.1588 in which he has prayed for z direction to

pay him the salary and allowances of the post of
Assistant Administrative Ufficer u.e.F.A1?.2.1987 and
also for a direction to promote him to the post of
Assistant Administrative Officer w,e.f. 1.3.1985,\the
date from uhich he was hplding the full charge of £he
higher post 0% Rssistant Rdministrative Ufficer with

all conseduential benefits.

2. - Shri Bhetia, learned counsel for the petitioner,
submitted that the_petitioner was ;equired to discharae
the duties and responsibilities af the higher post of
Assistant Adminigtretive GFfiﬁer wee.f. 12,2,1987 which,
in fact, he did and that, tHereFore, he is entitled to
the amoluments atfabhed“to thhe post of Assistant
Administrative Ufficer. He submitted that the stipﬁlation
in AnnExure-IV denying him the benefit ;F the emoluments
of the higher post being.opposed tc the statutory provision
contaired in F.R.dg(i), the same should be ignored and
and the benefit of sdary of the higher post accdrded to
him. Shri P.P. Khurana, learned coumsel for the
respondents, submitted that FR 49(i) is not attracted to

the facts of this case as the peti tioner was not formally

'VP//appminted to hold full charge of the duties of thé Assistani
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Administrative Officer. He maintained that what gets attracted
is FR 49(v) which provides that no additional pay shall be
admissible to a Gover nment servant who is appointed to hold
current charge of the’routine duties of another post or~posts
irrespective of the duration of‘the additional charge, He
invitgd our attention to the language employed in the order in
Annexure-IV yhich says.that the petiticner is allowed to hold
the current charge of the higher post of Assistant Adminis trative
Officer, We shall, therefore, examine if thé pe titioner's
centention that FR 49(i) is attracted,is sound or not, The
language of FR 45(i) makes it clear thzt it would be attracted
only if the Government servant is formally appointed to hold -! :
Full'chgrge.of the duties of a higher éost and is appointed to
officiate in suﬁh a hicher post. If we look at the order,
Annexure R—IV, it becomes clear that no words have been used in
the said order to convey that the petitioner was formally appointed
, ' _ ost of ‘
to hold the full charge of the/Assistant Administrative Officer
or that he wvas appointed to officiate in tﬁe said post, The
languege employea on the contrary makes it clear.that'ﬁhe
petitioner was allowed to hold the current cﬁarge of the higher
bost of Assistant Aaministrative Officer, OUn the language of
the orde%, in gquestion, we have .noc hesitation in holding that
FE 49(i) is not attracted tﬁ this case., 3hri Bhatia, lea ned

cou nsel for the petitioner, however relied upon the judgement of

V/thé Tribunal in U.A. 1665/87, decided on 17.5.1993 betueen Kartar
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 (Singh Vs, Union of India, That was also a case of an empldyee

. S : who
under the Delhi Milk Scheme, Shri Kaertar Singh/was holding the

posﬁ qf Senior Apalyst was drdered to. officiate in the\highér
post of Dairy Chemist/Bacteriologist during various speilg
betueen 1973 and 1977. He wes also paid the.salary of the
“higher pdst when he functioned 15 the]post fo which he.uaé
temporarily promoted. On ausubsequent occasion, the éost of
Dairy Chemist becéme vacant on 20;7.1985. An order was passed
on 29.11.1985-directing Shri Kartar .Singh to look after the

work of Daity Chemist in addition to his oun duties subject to
the stipulétion*that he would not be paid any remuneraﬁion.\The
Tri bunal after examining the écope of the;ordér deted 29,11.1985
and thé pkaad;ngs in that case held thét FR 49(i) was attracted
as the pétitiﬁner in that case‘ués by order ‘det ed 29.11.1985
directed to look after the work of the Dairy Chemist in addition
to his own duties, In other words, fhé Tribure 1 found that the
petitioner in that casse uaé ébpoiﬁted td.hoid full chg;ge qf_the
dutiés of a highér post. In that view of the matter, it was
held that the stipulation denyinglthé emoldments-or the higher

in . .
post being/conflict with . FR 45(i), the same should be ignored

' and the emcluments of the'higher post paid to him., It is not

passible to derive support from this decision by the petitioner
~in this case for the reason: that the terms of appointment in

the present case are guite differert from the terms of appointment -
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which were examined in the case of Kartar Sinéh. In the
p;esent case, as alrsady étated, specific langu=zge ﬁ?a been
used in the impugned orderltﬁaﬁ'the petitione: has been asked
only to hold the current duties 0% a higher post in addition to
charge of the post QF OUffice Superintendent, The language of\\
the impugned order makes it clear that the petitioner was not
Forﬁally appocinted to hold the full charge of the duties of the

Assistant Administrative Officer, The langusge of the order

- Annexure A-IV attracts FR 49{(v) which makes it clear that the

emoluments of the higher post are not payable in ceses where

a person is appointed to hold the current charge of the routine
duties af ancther p&st.A Though the petitioner_has stated that

he has been disdh arging the duties and responsibilit;es of the
post éf Assistant Administrative Ufficer, in the féply filed by
the respondants it is asssrted that the petitionar‘uas merely
holding curfent charge of the routine ddties of another post of
Rgsistant Administrastive Officer, Ffurther, it is pqinted out

in paragraph 6,16 of the reply that the duties and responsibilities
attached tc bdth the posts undef-reference aTe more oOr léss the
same anq that.the allegation of eéxploitation cannot, therefores,

be accepted as souhdﬁ‘ On the materials pls ced before us, we

are inclined to accept the version of the respondents that the -
petitioner was only holding additional current charge of the posﬁ'
of Assistant Administrative Ufficer and that he.was not appointed
to hold Fuii charge of the auties of a higher post of Aséistant

Administrative Ufficer either from 18,2.1985 or from 12.2.1987.

~
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3. As FR 49(y) is attracted to this case, he is not entitled
to be paid the higher emoluments of the post of Assistant
Aaministrative Officer,

4, | Before concluding we should advert to another prayer

for promotion to the cadre of Assistant Adminis trative Officers.
The fact thaf»there were vacancies at the relevant point of time
is not seriously disputed. It is also not the case of the
respondents that the petitioner was not eligibls for promo?ion.
In these circumsténces, normally one would expect. the respondents
to consider the case of the petitioner for promotion. Merely
becausé there are vacancies and the petiticner is gligible and
the seniormost person in.the feeder category, it does not mean
thag he has a right to cpmpel the authoritiss to fill up  the
vacancies, It is well settléd that the adminis tration can deoide-

not to fill up.the existing vacancies For'variety of reasons,

If non=filling up of regular vacancies is malafide or arbitrary

exercise of pou®rs, such action may be amenable to the jurisdiction

of this Tribunal, In this case, there is no al%egations of
malafide against the respondénts, The respondenté have pleaded
that the vacancies could not be filled up by regular promotion
on the ground that Steff Inspecticn Unit was reqguir ed to examine
the staff structure and to make appropriate racommendsbions in
regard * t@& - the number .+ - of: i‘posfsJ required,. Pending
decision of such recommendations, a direction was issued not to

oL . _ . ' Caai ained.
Fill up any of the vacancies except with prior permission chtai
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Though a recommendation appears toc have been made %o

fill up the vacancies by'promotion, that did pot result {vx
any regular opromction being granted. If the authorities
pending decision of the recommendations of the StéFF
Inspection Unit decided not to fill up the vscancies, it
canﬁot be said that the.decision not to fill up the vacancies
was arbitrary and, therefore, violative of Article 14 of

the Constd tution. That being the position, it is not possible
to issue a directiqn to consider the Casexof the petitioner
for promotion,

5. .For the reasons stated aﬁove, this petition

fails and is, therefore, dismissed. No costs,

(5.F. ADI@?) (V.5, MALIMATH)
MEMBER(A) ) CHAIRMAN
'SRD!
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