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The petitioner, Shri B.M. Chopra, uas a confirmed

Office Superintendent in the Delhi (^ilk Scheme in the scale

of Rs.1640-2900. The next promotional post available to him

Assis tant
uas that of/Administratiue Officer in the scale of Rs.2000-3200.

The petitioner acquired necessary eligibility for promotion to

the said post. On 12.2.1987, an order uas made as per Annexure-

allouing the petitioner along uith tuo others to hold the

current charge of thB higher post of Assistant Administrstiv/e

Officer subject to the condition that no additional remuneration

for holding the higher post uill be paid until regular arrange

ments are made to fill-up the vacancies. While functioning

in accordance with the said order, he retired from service on

^^ 30.4. 1988. This uias filed before his retirement on
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10.3.1988 in uhich he has prayed for a direction to

pay him the salary and allouances of the post of

Assistant Administrative Officer u.e.f. 12.2.1987 and

also for a direction to promote him to the post of

Assistant Administrative Officer u.e.f. 1 .3. 1985,^ the

date from which he uas holding the full charge of the

higher post of Assistant Administrative Offics? with

all consequential benefits.

2. Shri Bhatia, learned counsel for the petitioner,

submitted that the petitioner uas required to discharge

the duties and responsibilities of the higher post of

Assistant Administrative Officer u.e.f. 12.2. 1987 which,,

in fact, he did and that, therefore, he is entitled to

the emoluments attabhed-td the post of Assistant

Administrative Officer. He submitted that the stipulation

in Annexure-IW denying him the benefit of the emoluments

of the higher post being.opposed to the statutory provision

contained in F.R.49(i), the same should be ignored and

and the benefit of salary of the higher post accorded to

him. Shri P.P. Khurana, learned counsel for the

respondents, submitted that FR 49(i) is not attracted to

the facts of this case as the petitioner uas not formally -

appdiinted to hold full charge of the duties of the Assistani
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Administrative Officer. He maintained that what gets attracted

is FR 49(u) which provides that no additional pay shall be

admissible to a Government servant uho is appointed to hold

current charge of the routine duties of another post or posts

irrespective of the duration of the additional charge. He

invited our attention to the language employed in the order in

Annexure-IW which says that the petitioner is allowed to hold

the current charge of the higher post of Assistant Administrative

Officer, Ue shall, therefbre, examine if the petitioner's

contention that FR 49(i) is attracted,is sound or not,- The

language of FR 49(i) makes it clear that it would be attracted

only if the Government servant is formally appointed to hold 3

full charge of the duties of a higher post and is appointed to

officiate in such a hi^ er post. If we look at tbe order,

Annexure A-IV, it becomes clear that no words have been used in

the said order to convey that the petitioner was formally appointed

/)ost of
Assistant Administrative Officer

or that he was appointed to officiate in the said post. The

languege employed on the contrary makes it clear that the

petitioner was allowed to hold the current charge of the higher

post of Assistant Administrative Officer. On the language of

the order, in question, ws have no hesitation in holding that

FF! 49(i) is not attracted to this case. Shri Bhatia, learned

ecu nsel for the petitioner, however relied upon the judgement of

the Tribunal in 'O.A. 1665/87, decided on,17.5.1993 between Kartar
V"
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Singh Us. Union of India, That uas also a case of an employee

who
under the Delhi Plilk Scheme. Shri Kartar Singh/uas holding the

post of Senior Analyst uas ordered to officiate in the higher

post of Dairy Chemist/Bacteriologist during various spells

between 1973 and 1977. He uas also paid the. salary of the

higher post when he functioned in the post to which he was

temporarily promoted. On a .isubsequent occasion, the post of

Dairy Chemist became vacant on 20,7,1985. An order was passed

f C.. on 29,1 1,1985 directing Shri Kartar Singh to look after the

work of Dairy Chemist in addition to his own duties subject to

the stipulation that he would not be paid any remuneration. The

Tribunal after examining the scope of the order dated 29,11 ,1985

and the pteadings in that case held that FR 49(i) was attracted

as the petitioner in that case'was by order dst ed 29,11 ,1965

directed to look after the work of the Dairy Chemist,in addition

to his own duties. In other words, the Tribura 1 found that the

petitioner in that case was appointed to hold full charge of the

duties of a higher post. In that uiew of the matter, it was

held that the stipulation denying the emoluments of the higher

in

post being/conflict with.FR 49(i), the same should be ignored

and the emoluments of the higher post paid to him. It is not

possible to derive support from this decision by the petitioner

in this case for the reason.' that the terms of appointment in

the present case are quite different from the terms of appointment
V
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which uere examined in the case of Kartar Singh. In the

present case, as already stated, specific language h'as been

used in the impugned order that "the petitioner has been asked

only to hold the current duties of a higher post in addition to

charge of the post of Office Superintendent, The language of "-

the impugned order makes it- clear that the petitioner uas not

formally appointed to hold the full- charge of the duties of the

Assistant Administrative Officer. The language of the order

Annexure ft-IU attracts FR 49'( \/) which makes it clear that the

emoluments of the higher post are not payable in cases where

a person is appointed to hold the current charge of the routine

duties of another pest. Though the petitioner has stated that

he has been disdn arging the duties and responsibilities of the

post of Assistant Administrativ/e Offico: , in the reply filed by

the respondents it is asserted that the petitioner uas merely

holding current charge o.f the routine duties of another post of

Assistant Admi nis trativ/e 0 f f ic er . Further, it is pointed out

in paragraph 6,16 of the reply that the duties and responsibilities

attached tc both the posts under reference are more or less the

same and that.the allegation of exploitation cannot, therefore,

be accepted as sound. On the materials placed before us, ue

are inclined to accept the version of the respondents that the

petitioner was only holding additional current charge of the post

of Assistant Administrative Officer and that^he.was not appointed

to hold full charge of the duties of a higher post of Assistant

^ Administrative Officer either from 18,2.1985 or from 12,2,1987,
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3, As FR 49(u) is attracted to this caS0, he is not entitled

to be paid the higher emoluments of the post of Assistant

Administrative Officer.

4. Before concluding ue should advert to another prayer

for promotion to the cadre of Assistant Administrative Officers.

The fact that there uere vacancies at the relevant point of time

is not seriously disputed. It is also not the case of the

respondents that the petitioner uas not eligible for promotion.

In these ci rcums tances, normally one would expect, the respondents

to consider the case of the petitioner for promotion. flerely

because there are vacancies and the petitioner is eligible and

the seniormost person in the feeder category, it does not mean

that he has a right to compel the authorities to fill up,the

vacancies. It is uell settled that the administration can decide

not to fill up the existing vacancies for variety of reasons.

If non-filling up of regular vacancies is malafide or arbitrary

exercise of pou&rs, such action may be amenable to the jurisdiction

of this Tribunal. In this case, there is no allegations of

malafide against the respondents. The respondents have pleaded

that the vacancies could not be filled up by regular promotion

on the ground that Staff Inspection Unit.uas required tc examine

the staff structure and to make appropriate recommendsbions in

regard to.' ^ the number.' - of- ^ 'posts- required,. Pending

decision of such recommendations, a direction uas issued not to

fill up any of the vacancies except uith prior permission obtained.

r
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Though a recommendation appears to heve been made to

fill up the vacancies by promotion, that did not resul-t s

any regular promotion being granted. If the authorities

pending decision of the recommendations of the Staff

Inspection Unit decided not to fill up the vacancies, it

cannot be said that the decision not to fill up the vacancies

Ljas arbitrary and, therefore, viola tive of.Article 14 of

the Constitution. That being the position, it is not possible

to issue a direction to consider the case of the petitioner

for promotion.

5, For the reasons stated above, this petition

fails and is, therefore, dismissed. No costs.

(S>:. ADIKE) (W.3. MALIPIATH)
r'lEr'iBER(A) " CHAIRr-iAN
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