ST

NE

GCENTRAL ARMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, DELHIY

0.A, 452/88 & 0Q.A, 432/88

Date of decision Al -ic-1585

Shri V.De Trivedl deeoesecs Petitioner

Vs,

Union of India through ..., Respondent(s)
Chairman, Central Board
of Direct Taxes,

"Shri A.K.Sen,Senior Counsel with S
Shri AJ?Y Kuhar Jha apd.. »..Counsel for the Petitioner
Shri P.N, Mishra. ‘

Senior Counsel
Shri V,.K, Kantha,/with »sssCOunsel for the Respondents,
Shri Ravi F. Wedhwani

COBRAM:

THE HON'BLE ER, P,K, KARTHA, VICE CHAIRMAN (J)

THE HON'BLE MR, S.D. PRASAD, ADMINISTRATIVE BEMBER

1."thether deao%bers of local papers may be allowed to sce
Lhe "judgemén

2.To ba referred o the Reparte r .
(Ihé'gudcmeékjbf uhéxtené%(ﬁefgvérgé'by Honfble

Mr, P.K. Kartha, Vlce Chairman(J))

The applicant, who was working as Inspecting
Assistant Commissioner of Income Tax in New Delhi
in the year 1583-84, filed these applications under
Section 19 of the Administrative Tribunals Act, 1985
against the Unibn of India represented by the Chairman%'
Central Bozxrd of Direct Taxes challenging the disciplinary

% | |

proceedingf initieted against him and his suspension
in contemplation of such proceedings. In O.A. 452/88,
the applicant has prayed that the impugned memorandum
daved 5.2.1988, whereby it was proposed La hold an
inguiry against him uﬁder C.C.S, (ccAa) Rules, 1965

and Article 1l thereof {(Annexure-I), be guashed, 1In
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0.A. 432/88, he has prayed that the impugned order

dated 15,10.87 wherebyuhe was placed under suspension

be guashed and that the period‘of suspensién should be.
treasted as'period on regular Autyj As our decision in
0.A,452/88 will have a material bearing on the decision

in 0.A,432/88, it would be convénient to deal with both.case
in a common judgment, |

0A-432/88
2, We may first consider 0.A.432/88, In this case,

the applicant has challenged the validity of the
impugned order dated 15,10,87 whereb§ the President,

in exercise of the powers conferred by Sub=rule(l) of
Rule 10 of the CCS(CCA) Rules, 1965 placed the applicant
under suspension with immediate effect, Rulb‘ld(l)
provides that the appo;nﬁing authority or any suthority
to which it is subordinate or any other authority
empowered in that behalf by the Pre;ident may place a
Government Sefvant under suspension "where a disciplinary
proceedingragainst him is contemplated ox:is pendingt,
The Memorandum dated 5,2,88 proposing to initieate
disciplinary p:oceedings against him under Rule 14 of
the CCS(CCA) Rules, 1965 was served on him on lO.2:88
which has been impugned in 0.A,452/88, -The cdntentiﬁn
of the applicent is that the order of suspension is
discriminatory as the applicant has been singléd out

foxr suspension while there are a’ﬁumber of officers

against whom disciplinary proceedings have been

contemplated but they have not been suspended, He

has given names of twenty.such officers in Annexure=II



~to the application, In view of this, he has contended

that the order of suspension violates Article 14 of the

Constitution, The applicant has alsoc alleged mala=-

fides on the part of the respondents, He ﬂas alleged
that the respondentis have placed'him under suspension
because the filing of ancther application in this
Tribunal regardiﬁg his nonfprqmotion has caused

irritation and dis=comfort to them, According to him,
[\
and 7

the respondents want to terrorise him/denizrate him and

his reputation ip official and social circle;.

3. The respondents in their counter affidavit

have refuted the aforesald allegations, including that
of malafides; As regards the contention that some
other officers against whom disciplinary proceedimgs
have been contemplated but who have not been suspended,
the respondents have stated thet the decision to place
the applicent under suspenSion-was taken after a careful
consideration of the material on record, It was not
necessary that in all 'such cases wherein disciplinary

proceedings are initiated, the officer concerned shoukd

be placed under suspension in-as-much as it depends on the

facts of each case individualiy; In the case of the
petitioner, the charges were of a serious nature and
in the event of being established, might lead to

removal/dismissal from service, o
NN
that

&, The applicamt has stated / cthe disciplinary
O :
proceedingt pertain. to the dire?tions issued by him

in cexidin cases as a quasi=judicial authority undex
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Section 144 .3 of the Income Tax Act to his Income

Tax Officer after affording proper opportunity t5
assessee as re@uired b& law, In view of this,not
only the suspension but even disciplinary proéeed
were highly unjustified, The respbndents have

centended that the applicant did not judicially

the

ings

examine.‘the issues involved and issued dirsctions

to the ITOs contrary to the facts of the cases
concerned, and with s view to unduly favour the

assessees concerned.

5, We have carefully considered the respective

N

contentions of both the parties and have heard

their learned counsels, The legel positicn in

regard to suspension is well settled, 1In State oif

Orissa Vs, Shiva Parashad Das, 1985 SCC(L&S) 397

at+399, the question arose whether an order of

suspension from service passed against a Governme
the V7 ,

Servant falls within +/ scope and purview of"

Article 311 of the Constitution. The Supreme

Court observed that "an order of suspensicn passe

against a Government Servant pending disciplinary

enguiry is neither one of dismissal nor of remova

from service within 777 Article 311 of the Consti

Q/\/- COF]"E,, page S
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The provisions of Articls 31l have no application

to a situation where a Government “ervant has

been merely placed under suspension pending departmental
inquiry since such action does not constitute either
diémissal or removal from service. As regards the
contention of the applicant that some other officers
have not been placed under suspension though disciplinary
procesedings are contemplated against them, we are'of
the-Opinion that each case has to be considered on its
own merits and that the provisions of Article 14 of the
Constitution cannot be invoked. Ve also find that the

allegation of malafides 1is vague and unsustainable,

6o In view of the above, thers is no merit in the

contention of the applicant challenging the impugned

~order dated 15.10,1987,whereby he was placed under

suspehsion.
7o The question arises as to what relief the applicant
is entitled to in 0A=432/88, This would largely.depend
on our decision in OA-452/38, wherein he has’ challenged
the validity of the impugned memorandum cated 5.2,1988
whereby it was proposed to hold an enquiry against him
under CCS (CCA) Rules,1965,

QA=452/88
8. The facts of OA—452/88 which are undisputed, are
as follows. While working as Inspecting Assistant
Commissionef of Income Tax at Relni, during the period
from 27.9.83 to 20.10.84, the applicant issued instructions
under Section 144-B of the Income Tax Act,l961 in seven
cases relating to his Range. On 5.2.88, the impugned
mémorandum was issued by the President, whereby it was
proposed to hold an inquiry against him under Rule 14 of

_the CGS(CCA) Rules,l965. The statement of article of

2rs
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charge framed against him was as follousse
A "Shri V.D. Trivedi, while functioning as
I4C Range IV-A, Delhi during the period from
27.9,83 to 20,10.84 issued instructions under
section 144-~B in 7 cases indicated in Annexure-II
& III in a dishonest and mala fide manner
apparently with a vieu to favouring the assessees
concerned, Apparently by his above acts, Shri

- VeD. Trivedi displayed lack of integrity, lack

of devotion to duty and conduct unbecoming of
a Government servant and thereby contravened the
provisions of Rule 3(i)(i), 3(1%(11) and 3(i)(iii)
of the C.C,S,(Conduct) Rules, 1964,

(vide Annexure-I of the impugned memorandum)
The statement of imputations of misconduct or misbehaviour
in support of the Article of charge framed against Him was
also éerved upon him along with the impugned memorandum
{vide Annexure-II to the impugned memorandum), At this stage,
the applicant filed the present application before us,.
9, On 8,4.1988, this Tribunal passed an interim order
directing that further disciplinary proceedings against the
applicant may be stayed until further orders,
10. The contention of the applicant is that various
Income Tax Officers working under him had submitted Ffom
time to time the Draft Assessmeqt Orders seeking directions
under Section 144-8 of the Income Tax Act, Aftgr receipt of

the Draft Assessment Orders, the-applicant'gave proper

opportunity to the assessees to represent their cases, lead

evidence and produce documents, etc, The concerned Income
Tax Officer was aléo_requestéd to be present during these
heafings afforded to the assessee so that he could also hear
the afguments of the assessee, look into the evidence
produced and express his opinion. After judicially examining
the cases, hearing the assesses, examininé the records and
evidence and considering\the opinion of the Income Tax
Officer about the evidenée and documents produced during the

proceedings ﬁnder Section 144-B8 before the applicant, he

O/—
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issued directions under Section 144-B upholding some
and deleting some additions/disallowances proposed in
the Draft Assessment Orders in many caées. The direc-

tions as envisaged in Section 144-B were issued after

. Judicially considering the merits of each case asg also

the various Jud101al pronouncements on the subgﬂct The
ITO0s, who were usually present durlng the proceedlngs
under Section 144-8 before the applicant, were given
opportunity to examine the_evidence produced by the
assessee during the proceedings under Section. 144-8 énd‘
to satisfy themselves in regard to the additions and

allowances proposed in the Draft Assessment Order,

1L. ~ The applicant has contended that Section 144-8

a O~
confers/quasi-judicial power on an Inspecting Assistant

Commissioner, While exercising the pouef contemplated
under the éaid Sectioh, he has to consider the Draft
Order of the I,T.0., objections from the assessee to the

Oraft Assessment Order and: after going'fhrough the records

relating to the draft order and hearing thse aésessee,issue

in respect of the matterscovered by the objections, such
directions as he thlnks fit, The statute does not confer
on him an unguided or uncontrollet pouer so as to enable
him t; act arbitrarily or capriciously., He has ta/act
only as per law and according to the merits of the case,
fhis power is also subject to judicial review and the
Income Tax Act gives wide power to the Commissioner of
Income Tax under.Section 263(1) to call for and examine

the record of any proceeding under the Act and if he

considers that any order passed therein by the Income Tax

' foicer, including under the directions issued under

7

0.0.4003
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Sectiop 144-8 is erroneous insofar as it:is prejudicial

to the interest of revenue, he can 6ancel the assesshent
and direct a fresh assesément. The applicant. has pointed
out that im none of the,cases.referred to in the article

of charge,the concerned Commissioner had chosen to exercise
his pouer cﬁntémplated unde; Section 263 {1) of the Incoms
Tax Act, |

12. The applicant has alsg stated that while exereising
poWer under Section 144-8, ng speacific pfocedura to be
followed has been contempla ted underlthe Act, nor is there
any prohibition or limitation under the Act regarding
calling Fdr report from the 1.T.0. concerned on the addi-
tional evidence adduced by tﬁe assessee in the proceedings
under Section 144-8, The Inspecting Assistant Commissioner
could consider the objections of the assessees independently
or may take tha‘assistance of the suﬁordinates in order to
ascertain the correctness of such objections and evidence
and,thereafter, may take a decision on his own, A quagi-
judicial authority, while exercising its statutory duty,
can take the assistance of subordinates and thereafter,
take a decision on its own after taking into consideration
the reports of the subordinates‘and all other materials,
The requiremsznt of acting judicially means a requirement

to act justly and Fairly.' In the instant case, it has been
coﬁteﬁded that the applicant acted in good faith in order to
ensure a just aﬁd fair decision as required by law,

13¢ | In.vieu of the above, the applicant has confended
that uhile discharging his official duties, no discipiinery
proceedings can be initiated against him on surmises,
suspicion and‘conjectufes against the decisions taken by

him as a quasi-judicial authority,

oy
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14. The respondents have contended in their counter-
affidavit that the directions igsued by the applicant in
the instant case were not issued after judicially
examining the case, The directions to delete the
additions and diséllouances proposed in the Draft
Assessment Order uwere made contfary to the facts of the
case., The charge framed against him is based not énly
on the fact that he deleted the various additions proposed
in the Draft Assessment Order but that while ordering
deletion of various additions proposed by the 1.T.0., he
did not take into account the relevant facts and thefeby
unduly favoured the assessees concerned, It has heen
submitted that the applicant will have full opportunity
during the proposed inquiry to prove that his action

under Section 144-8 of the Income Tax Act was not dishonest
and mala fide,

13, As to the contention that the Commissioner did not
pass grders under Section 263 setting asid; the ordesrs of
assessment based on the instructions issued by the applican:,
the respondents have contended that this did not mean that
the instructions issued by him uere prdper. During the
arguﬁehts, the learned counsel for the respondents stated
that the Commissioner could not exercise his jurisdiction
under Section 263 as the case had become barred by
limitation,

16, According to the respondents, the allegation was
that the applicant exercised his povers dishonestly and

in an arbitrary manner, They have submittéd that the
Government has enough material to substantiate the charges
levelled against him,

v —
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Ene 17, The respondents have admitted in their counter-
affidavit that there is no bar to calling for a further
report from the I.T.0. on the assessee's submissions
before issuing direct ons under Section 144-8, Hﬁuaver,
the charge framed against him is that by using the device‘
of calling for further reports from the I.T.0., the
dapplicant ordered deletion of the additions proposed by'
the 1TO0s earlier uwithout taking into account the merits.
of the grounds on which additions had been proposed earlier,
The manner of calling for reports Frﬁm the 1IT0s on the
additions proposed and purposedly accepting these for
deléting the huge additions proposed by ﬁhe ITOs supported

by detailed and cogent reasons, indicated dishonest motive

gf\

on the part of the applicant,

18, The respondents have denied that the applicant

exercised these powers in good faith,

19,  'The respondents have also comtended that the present

application is premature inasmuch as the applicant will get

full opoortunity to defend his case in the proposed inquiry,

- _ 20, We have gone thfough the records of the case and

heard the learned-counsel for both the parties at length,
During the argumenté, we had requested the learned counsel

-y for the respondehts to let us have information about
similar disciplinary proceedings which had been sarlier

initiated against erring departmental officials exercising
quasi-judicial powers and the penalty imposed on them, The
learned counsel has furnished copies of such proceedings
conducted against some ITO0s in the pastf The learned counsel
for the respondents had alsg stated at the Bar that discipli-
\ nary proceedings had been initiated against S/Shri Rajpal and

Jin the matter Gupta, the IT0s whose assistance vas taken by the applicant/
of

* 14 Minor penalty of withholding of two annual increments
in the time-scale of pay was imposed on Shri M.A.Bhosale,
ITO,Bombay vide. orders dated 8,10,85; 2) Withholding of
the entire maonthly pension was imposed on Shri P,Singa
Rao, ITO vide order dated 15,4,87; 3) Yithholding ef the
entire monthly pension was imposed in Shri Jayaraman,
ITO (Retired) vide order dated 6.7.1988; 4) Removal
from service was imposed on Shri K.S5., Agnihotri, ITO,
Raichur, vide order dated 29,10,1985,

O?:L/‘ 000911009
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exercising his‘poWers'under Saction 144-B, The learned
counsel stated that these proceedings are still pending.
2l.~ The issues raised in the present applicaﬁion are
of great importance. There are numerous enactments under
which Government servants are vested with powers of a
quasi~judicial nature. The question arises whether these
authorities enjoy any immunity frém legal proceedings,
including departmental proceedings, in respect of matters
decided by them in the performance of their quasi=-judicial
functions. | )
22« The very same issued raised in the present applica-
tion had been considered in detail in the decision of the
Supreme Court in S.Govinda Menon Vs. Union of India & Anr.,
AIR 1967 SC 1724, In that case, Shri Govind@Menon, a Member
of Indian Administrative Service, while working as First
Member of the Board of Revenue, Kerala State, was also hold=-
ing the post of Commissioner of Hindu Religious & Charitable
Endowments., On the basis of cartain petitions containing
allegations of misconduct against him in the discharge of
~his duties as Commissioner, the State Government instituted
certain preliminary enquiries ageinst him and also plaéed
him under suspension under Rule 7 of the All India Services
(Discipline & Appeal) Rules,l1935. A COpy of the charges,
together with a statement of certain allegations, was served
on him, who thereafter filed a written statement of defence.
After perusing the written statement, the Government passed
orders that his explanation was unacceptable and that the
charges should be enquired into by an inquiry officer to be

appointed for the purpose. An Inquiry Officer was alsoa,

)
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appointed, Shri Menon filed a writ petition before the
Kerala High Court praying for grant of a writ of certiorari
to quash the proceedings initiated against him and for a urit
of mandamus calling upon the State Government to allow him
to function as the First'Meméér of the Board of Review, The
Inquiry Officer submitted his finding hélding Shri Menon
guilty of charges 1-4 and 9, The Union of India, after
consideration of the report, iséued a shou-cause notice

to him, He, thereafter amended %he writ petition and

prayed for the issue of a uwrit of prohibition'restraining
the Union of India from proceeding further in bursuance of
the ‘show-cause notice and alsa Far quashing the same, - The
High Court allowed the amendment of the application,

23 . The main contention of Shri Melgen was that the
proceedings initiated against him were entirely without
jurisdiction as no diéciplinéry procéedings could be taken
against him for acts OI-omissions with regard to his work

as Commissioner under the Madras Hindu Religious & Endouw-

ments Act, 1951 and that the-orders made by him being of

quasi=-judicial character, can be impugned only in appropriate
procesdings taken under that Act, The two learned Judges
wvho heard that petition, held divergent vieus, Matheu>3.
rejected the objections raised b; Shri Menon regarding

want of jurisdiction and held that the respondents had the
power to proceed uith the enquiry into the charges, 0On the
other hand, S, Velupillai J, toock the view that quasi-
judicial dzcisions became final and conclusive if they

were not set aéide or modified in the manner prescribed

by the Statute, and if the decisions are not so challenged,
their correctness or legality must be.faken tdbe conclusive,
and such gquasi-judicial decisions canhot form the subject
oA
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matter of charges in disciplinary proceedings against
Shri Menon, He, therefore, held that the Union of India
had no jurisdiction to proceed with the enquiry in respect
of those chargés pertaininé to the exsrcise of quESi-
judicial functions by Shri Menon, In view of this
difference of opinion, the matter was placed before a
third Judge, Govind Menon J,, who agreed uwith the vieuw
taken by Shri Mathew 3, and in thé result, the writ
petition of Shri Menon was dismissed,
24, Shri Menon filed a civil appeal before the Supreme
Court which was dismissed after a detailed examination of
the legal aspects, In coming to its conclusion, the
Supreme Court had given the following reasonsie
{a) Under Rule 4 af the All India Services
(Discipline & Appeal) Rules, 1955, the
appropriate authority has pouer to take
‘disciplinary proceedihgs against Shri
Menon and "',.he could be removed from
service by an order of the Central Govt,
It was contended that I.A,S. Officers are
govern=zd by statutory rules, that any act
er omission referred to in Rule 4(1) relates
to an act or omission of an officer when
serving under the Government, and that
serving under the Government means subject
to the administrative control of the Govern
ment and that disciplinary proceedings should
be on the basis.of the relationship of mester
and servant, In exercising statutory powers,
the Commissioner was not subject to the
administrative control of the Government and
disciplinary proceedings cannot, therefore,

c.oo14oo!



N

be instituted against him in respect of an act or omission
committed by him in the course of his emblayment'as
Commissioner,

245, The Supreme Coﬁrt réjected the above contention,
It.uas observed that Rule 4 do=s not say that the act
or omission must have been committed in the discharge
of his duty or in the course of his employment as a
Government sérvant. It is, therefore, open to the
Goverrmﬁntvto take disciplinery proceedings against
Shri Menon in'vespect of hisﬁécté or omissions whid:
cast reflection upon his reputation for inteﬁrity oT
gooa feith or dévotion to duty as & member of the
Service, At the time of the allegéd misconduct, Shri
Nenon was employed as the First Member of the Board of
Revenue and he was at the same time performing the
duties oﬁ'the.Commissioner under the fAct, in addition

to His_duties'as the First Member of the Board of Revenue,

In the cpinion of the Supreme lourt, it is not nscessary

that a member of the Service should have committed the

\

'alleged act or omission in the course of discharge of

his duties as a servant of the Government in order that

it may forﬁ the subject matter of disciplinary proceedings,
The following observations made by the Supreme Court are
pertinenti=

"In other Words, if the act or omission is such
as to reflect on the reputation of the officer
for his integrity or good faith or devotion to
duty, there is no reason why disciplinary
proceedings should not be taken against him
for that act or omission even though the act
or omission relates to an activity in regard
to which there is no actual master and servant
relationship. To put it differently, the
test is not whether the act or omission uas
committed by the appellant in the course of
the discharge of his duties as servant of the
Government, The test is whether the act or.
omission has some reasonable connections with
the nature and condition of his service or

Oy
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whether the act or omission has cast any
reflaction upon. the reputation of the
member of the Service for integrity or
devotion to duty as a public. servant, Ue
are of the opinion that even if the appe=
llant was not subjsct to the administrative
control of the Government when he uvas
functioning as Commissioner und«r the Act
and was not the servant of the Government
subject to its orders at the relevant time,
his act or omission as Commissicner could
form the subject matter of disciplinary
proceedings provided the act or omission
would reflect upon his reputation for
integrity or devotion to dutyv as a member
of the Service., 1In this context reference

may be made to the following observation
of Lopes, L.J. in Pearce V, Foster (1886) 17
UBD 536 at p,542:

"If a servant conducts himself in a
way inconsistent with the faithful
discharge of his duty in the service,
it is misconduct which justifies imme-
diate dismissal, That misconduct,
according to my view, need not be
misconduct in the carrying on of the
service or the business, It is suffi-
'cient if it is conduct which is preju-
dicial or is likely to be prejudicial
to-the interests or to the reputation
of the master, and the master will be
justified, not only if he discovers
it at the time, but also if kmm hs
discovers it afterwards in dismissing
that servant,"

(b) Shri Menon had contended that the Commissioner uwas
exercising a quasi-jUAicial function in sanctioning
the leases under the Madras Hindu'Religious & Chari-
table Endowments Act, 1951 and his orders, therefore,
cannot be guestioned except in accordance with the
provisions of that Act, -The proposition put forward was
that quasi=-judicial orders, unless vacated undar the
provisioné of the Act, are final and binding and cannot
be gquestioned by the executive Government through
disciplinary proceedings, The Madras Act of 1951 provided
Fér an appeal against the order of the Commissioner grane=
ting sanction to 2 lease and it is open to any party
O~
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aggfieved to file such an appeal and
question the legality or correctness of

the order oé the Commissioner, The
Government also'had_pouérs of revision

under the Act to examine the correctness

or legality of the order. It-uaé‘said
that so long as these methods were not
adopted, the Government could not insti-

tute disciplinary proceedings and re-examine
the legality of the ofder of the Commissioner

granting sanction to the leases,

-25, The Supreme Court rejected the above contention,

It was observed that the charge against Shri Menon is

ons of misconduct and recklessness disclosed by the utter

'disregérd of the relevant provisions of Section 29 of the

Madras Act of 1951 and the Rules made thersunder in
sénctioning.the leasés. dn behalf of the respondents, it
uas argued that the Commissioner was not discharging guasi=
judibial functions in sanctioning leéses under Section 29,
However, the Supreme Court proceeded on the aésumption that
the Cohmissiéner was performing quasi-judicial functions

iﬁ grantinglthOSQ leases., Even upon tﬁat assumption, the
Supreme Court was satisfied Qhat”the Government was entitled
to institdte disciplinéry proceedings if there Qas prima

facis material for_showing recklessness or misconduct on

the part of appellant ip the discharqe of his official duty.

It is true that if the provisions of Section 29 of the

Act or the Rules are disregérded, the order of the

Commissioner is illegal and such an order could be
questioned in appeal under Section 29{4) or in revision

under Section 99 of the Act, But in the present proceedings

: (y\/’\
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what is sought to be challenged is not the correctnsss

or the legality of the decision of the Commissioner, but
the conduct of the appellant in the discharge of his
duties as Commissioner, The appellant uas-proceeded
againét because in the discharge of his functions, he
acted in utter disregard of the provisions of the Act

and the Rules, It is the manner in which he discharged
his functions that is brought out in these proceedings.
In other words, tge charge and the allegations are to the
effect that in exercising his pouwers as Commissioner, the
appellant acted in abuse his power and it‘uas in regérd
to such misconduct that he is being pfoceeded against,

It is manifest, therefore, that though the propriety
and'legality of the sanction to the leases may be questioned
in aﬁpeal and revision under the Act, théKGovernment is
not precluded from taking disciplinary action if therse is
Broof that the Commissioner had acted in gross reckleS§ne§s
in the discharge of his duties or that he failed to a§£
honestly, or in géod'ﬁaith, or that he omitted to observe
the prescribed conditions which are essential for the
exercise of the statutory power, Ue sees no reason why
the Government cannot do so for the purpose of éhowing
that the Commissioner acted in utter disregard of the
conditions prescfibed for the exercise of his power or
that he was guilty of misconduct or gross negligence?

26, It will be abundantly clear from the aforesaid
judgemeﬁt of the Supreme Court that the Government is
competenﬁbto initiate disciplinary proceedings against
a:Gouernma1t servant even in respect of the decisions

taken by him in his guasi-judicial capacity under the

7 —
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relevant statute, provided thati-
(1) The act or omission is such as to
reflect on the reputation of the Govt,
servant for his integrity or good faith,
or devotion tg duty, or
(1ii) . there is prima facie material for
sﬁouing recklessness or misconduct on
his part in the discharge of his official
duty,; or
(iii) there is proof that he had acted in Qross
recklessness in the discharge of his
dutiesyor that he failed to act honestly
‘or in good faith, or that he omitted to
| observe the prescribed conditions which
are essential for the exercise of the
statutory ‘power,
27 In view oF.the abovey, the contention of the
applicant in‘the instant case hséléa i;fthat under no
circumstances can the respbndents initiate disciplinary
procesdings against a Government servant exercising

quasi;judicial’Functions in the discharge of his functions

under the relevant statute, is clearly untenable in lau,

28, We may also refer to the recent judgement delivered
by the Principal Bench of the Tribunal presided over by

the Chairman on 14,4,1988 in Shri VYirendra Prasad Vs,

Union of India & Others, In this case, the petitioner

who was Regional Provident Fund Commissioner, had filed
a yrit petition in the Calcutta High Court praying for a
urit of mandamus, commanding the respondents to cancel,
withdraw, rsvoke aﬁd/or forbear from giving any effect

to the impugned order and memorandum both dated 20th
O
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February, 1986, The case stood transferred to this

Tribunal under Section 29 (J) of fhe Administrative
Tribunals Act, 1985. While the petitioner was working ~
as Regional Provident and Commissioner, he was placed
under‘suspension by an order dated 20,2,1986 under

Rule 6 of the Employees Provident Fund Staff (Classification,
Control and Appeal) Rules, 1971, By another order of the
same date, he was informed that the inquiry will be held

in respect of the charges menticned in the annexure thereta,
The charges were the folloving:-

"That Shri V, Prasad functioned as Regicnal Provident

Fund Commissioner at Bombay during the period 1978-79,

That one of the duties of the said Shri V, Prasad
was to levy damages to the variocus firms/companies
etc, for having defaulted in payment of Provident
Fund contribution,

That the said Shri V, Prasad was authorised to
recover damages not exceeding the amount of arrears,
if the party failed to pay the damages soc levied,
action for initiation of recovery proceedings could
be taken under the lau,

That the said Shri V, Prasad ordered the reduc-
tion of damages ordered by him earlier on revieu
being not based on proper and admissible grounds
and prima facie was intended to confer the undue
benefit on the defaulting parties listed belou
and corresponding loss to the Employees' Provident
Fund Organisation,

S1, Name of the employer Previcus levy Revised levy

No, and date : and date

1. Mukesh Textiles, RSebyst8,593,00 Rs.1,06,784, 20
Colaba, Bombay 20.7.,1978 2.7.,1979

2. Jolly Broses Rs, 53,381,85 Rs, 28,182,10
P.Ms. Road, Bombay, 17.5.,1978 17.8.1979

3. Pentagon Engga Rs, 72,061,680 Rs, 36,504,40 |
Madhu Mukund, 26,7.1978 18.4,1979
33, Sion, Bombay-22,

4, Bombay Furnace, Rs, 39,406,50 Rs, 13,135,50
Stadium House, 19,8.19878 22,10,1979
Nariman Road, ’

Bombay-20,

That the said Shri V, Prasad while functioning as
aforesaid committed gross misconduct and failed to
maintain absolute integrity and devotion to duty and

O
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- acted in a manner unbecoﬁing of a servant of the
-Employees' Provident Fund Organisation and there-
by contravened Rule 3(1)(i), 3{(1)(ii) and 3(1){iii) .
of the lentral Civil Services (Conduct) Rules,1964,"

29,  Under Section 14-B of the Employees' Provident Fund
and Miscellaneous'Provisions Act, 1952, -the petiticner as
Regional Provident Fund Commissioner, was empouered to
levy damages on defaulting employers, In exercise of that
power, he levied damages on several employers, including
the four named in the statement of imputation, In the
case of those four employers, he had ordered reduction of
levy of damages by way of revieu,';ln the charge-sheet, it
was alleged that he ordered the reducticn of damages
ordered by him earlier "On review being not based on
proper and admissible grounds and prima facie was intended
to confer the undue benefitson'the defaulting parties
listed below and corresponding loss to the Employees!
Provident Fund Organisation.,® It uas also stated that
the petitioner, while functioning as aforesaid, "committed
gross misconduct and failed ‘tc maintain absolute integrity
and-deuoticn to duty and acted in a manner unbecoming of
a servant of the-Employees'Prouident Fund Organisation and
thereby contravened Rule 3 of the Central Civil Services
(Conduct) Rules, 1964."
30, The question arose whether the reduction in the levy
of damages under Section 14=-B8 by way of review uhich auto-
maticélly.confers the benefit on the employer, can be-

termed as misconduct,

31, The Tribunal observed that the power vested in the

Regional Provident Fund Commissicner was a quasi-judicial
power and, therefore, any error committed by the authdrity

in exercise of this pouwer can be revieuwed by it, In

(yx//’*
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exerci se of the quasi-judicial'pouer, the competent

. e
authority may commit an error of lau §§;}Fact or
commit any irregularity, If, on acccunt of the order

passed, the employer bensfits, from that fact alone,

the .officer  cannot be accused of conferring undue

favour on the defaulting employer. It was further

observed as follousi-

"Even if the Regional Provident Fund Commi-
ssioner has erroneously or illegally reduced
damages levied and that results in some loss
to the Employees' Provident Fund Organisation,
that being the result of the exercise of a
quasi=-judicial function, it cannot per se
be deemed as misconduct, That order may not
be valid in law or may be liable to be set
aside on judicial review but merely because
it has benefited the employer, an &~ “.° bna"
of misconduct cannot be levelled,  Viewi. .
such an order with suspicion and levellin-
a charge of misconduct would deter the
authorities exercising quasi-judicial function
from acting freely and independently in the
light of the law and facts as understood by
them, Any such action will hinder the exer-
cise of the quasi-judicial functions uwith
judicial independence to the best of their
judgement,"

32, The circumstances in which disciplinary proceedings
can be taken have also been discussed in the judgement of the
Tribunal, If an order is made’uith corrupt motive, discie
plinary proceedings can be taken and not otheruise, The
following obhservations contained in the judgement are
relevanti=-

"Of course, irrespective of whether the order made
is right or wrong in law, if it is made with
corrupt motive, disciplinary proceedings can
certainly be taken, In such a case, it is not
the legality or illegality of the order but the
corrupt motive which is the reason for that
order that beccmes the subject matter of discie
plinary proceedings, Merely because an order
on revieuw results in a benefit to the revieuw
petitioner, it cannot be deemed to be an undus
benefit and the officer pessing the order
exposed to disciplinary proceedings where no
corrupt motive is even alleged,™

o —
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33, The Tribunal further observed that mere suspension
cannot be made the basis of a disciplinary proceeding and
that there should be a positive allegation of misconduct,
34, The Tribunal discussed the four cases where the

damages levied were reviewed and reduced by the Regional

Prouidgnt Fund Commissioner and observed that the orders

made on revieuw uere not set aside by any cempetent

authority and that they had become final and binding on
the parties, As such, it was observed that any further

inguiry into such charges cannot be continued, The

- Tribunael, accordingly, alloued the petition,

35, In arriving at its conclusion, the Tribunal uwas
also influenced by the fact that the orders by way of
review were made by the petitioner in 1979 while the
charge-sheet against him was served after a lapse of

7 years in 1986, The petitioner was alsp allouwed to
retire on attaining the. age of superannuation on
31,7.,1986,

36, It may be pointed out that the decision of the
Supreme Court in fjjifgff Menon's case uas not cited
in Virendra Prasad's case, Nor uas it referred to and -
discussed in the judgement,

37,  Shri A.K., Sen, Senior Advpcate appearing on behalf

of the applicant, contended that the applicant in the

present case had exercised his qua@si-judicial functions

and that no disciplinary proceedings can be initiated
against Him for what he had done in the exercise of
guasi-judicial functions, He refer;ed to the various
provisions of the Income' Tax Act and in particular, to

the provisions of Section 293 of the Act which provides

(}Q///
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that "™No suit shall be brought in any civil court to
set aside or modify any assessment order made under
this Act and no prosecutibn, suit or other proceeding
shall lie against the Govermment or any officer of
the Go&ernﬁent for anything in good faith done or

intended to be done under this ActM, According to

" him, in no circumstance can a quasi=judicial authority

be proceeded against for misconduct and that the Income
Tax Act itself provided adequste safeguards against
wrong orders issued byvthe Income Tax authorities
exercising quasi;jﬁdicial powers,! Numerous judgements
indi&atiﬁg that the functions of the Income Tax |
auﬁhorifies are quasi=-judicial functions), were also
ciféd at the Bar* by the learned counsel for the

applicant. The'learned counsel for the respondent

also did not dispute this legal position.

38, In this context, we may.briefly refer to

the provisions regarding tax assessment contained

in the Income Tax Act, 1965: -

C}?//’

Jololeletal24 laldl

# 1. (1968) 67 I.T.R. 106 (Supreme Court)
O~ M,M. Ipoh V! Commil of LT

2% (1963) 48 I;T.R.T_34 (Supreme Court)
M. Chokalingam V, Comm. of I. Tax!
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393 The I.T.0. is the initial assessmert authority under
the Income=tax Act, 1961, He exercises his functions in a
quasi judicial'capacity. He is, however, not completely
independent of control from*ﬁhg'superior officers in
assessing the income of an ihdividual. The Inspecting
Assisﬁagt Commissioner is empowered to supefvise and review
the work of income;taxAOfficers. He can adviSe the ITOs+ on
' and &~
particular points of fact and law./ask them to get his
approval of the draft assessment.orders.
Appeal lies to the Apbellate Assistant Commissioner'and in
some cases o Commissioner (Appeals}\whola?e- also quadi-
judicial authorities, The Department has no right of

appeal to Appellste Assistant Commissioner against the

order passed by the ITO, but‘the Act authoriorises’

the Commissioner to revise any order of the ITO within
a period of 2 years of the order which is prejudicial,

to the interestsof revenues Sectiors 263 amil 264 deal

“with the revisidén powers of the Commissioner, , who also

exercise$ gquasi=judicilal functions. From the order of the
Appellate Assistant Commissioner .or . the Gommissioner

{

(Appeals), as the case may be, or the order of revision

of the Commiséioner in cases he revises the order of ITO
in the interest of reVenue; an appeal liés to the Income
Tax Appellate Tribunal, The decis;ons of the Tribunal
which is s gquasi=judicial body are final on question of
faet.., TFrom the orders of the Tribunal, a reference

can be made to the High Court on questions of law and also

! :

directly to the Supreme Court if the Tribunal is of the

G~
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opinion that on account of a conflict of opinions

amongsf the High Courts, a reference should be made

to that Court,

4051  Thus, there are several quasi=judicial authorities
entrusted with the powers of tax aséessmenﬁ. Does it mean
that all these authorities enjoy immunity from |
departmental proceedings being initiated against them

by virtue of the provisions of Section 293 of the Income
Tax Act? Even in a case where the officer concerned
commits an act or omission in the course of discharge

of his duties so as to reflect on his reputation

for his integrity or good faith or devotion to duty,
will he be immune from disciplinary proceedings?

$ﬁppose there is pfima facie material for doubting

the integrity or coﬁduct of such an authority or

to indicate that he has failed to act honestly

or in good faith; is the Government precluded from
initiating disciplinary proceedings against the
officer concerned? ‘These issueés deserve examination

in some detail. ' \

413 5ﬁri A.K.Sen, the learned Counsel for the
‘applicant contended that Section 293 of the Income

Tax Act puts an embargo on the conduct of disciplinary
proceedings against an officer§ in respect of an
order made or decision taken by him in t@s exercise

of quasi-judicial cunctions. To our’kind, such a
contention is not'legally sustainable. We have already
‘referred to the decision of the Supreme Court in

Govinda Menon's case HAXKEHKERK KKK NN AR KAX KKK KX KK
?

O—
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wherein the Supreme Court upheld the validity of the

dlSClpllnary proceedings ;nltlated against an IAS

purporte dly
Officer who had/exercised certﬂln funtions in his

quasi~judicial capacity., We may also refer o the
decision of the Supreme Court in Krishﬁa Chendra
Tandon Vs, Vs, U,0.I.,, 1974 SCC (1&S) 329, wherein
the Supreme Court upheld the validity of disciplinary
proceedings initiated ageinst an Income Tax Officer.
In that case, the ITO did not, however, raise. the
contehtion that no such proceeding would lie against
him = for acts done hy him in the exercise of quasi-

judicial functions,

!

420 In the case of Judicial Officers, the Judicial
Otfficers :rotectlon Act, 1830 confers 1mmun1£y lrom

being sued in a Civil Court for amy act done or
t9))

"

' him
ordered to be done by'Z in the discharge of his

judicial duty, Section 1l of the Judicial Officers!
Protection Act, 1850 reads as follows:=

i No Judge, Magistrate, Justice of the
Peace, Collector or other person acting
judicially shall be liable to be sued in

any Civil Court for any act done or ordered
to be done by him in the discharge of his
judicial duty, whether or not within the
limits of his jurisdiction: Provided that

he is at the time, in good faith, believed
himself to have jurisdiction to do or order
the act complained of; and no officer of

any Court or other person, bhound to execute
the lawful warrants or orders of any such
Judge, Magistrate, Justice of Peace, Collector
or other person acting judicially shall be
liable to be sued in any Civil Court, for
-the execution of any warra=-nt or order, which
he would be bound to execute, if within the
Jurlsdlctlon of the person issuing the same',

(i'\uhﬁc\l}‘\(\) \)/’
43, The Judges (Protection) Act, l98“/mar ;acted

o
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by Parlaiment for securing additional protection for

Judges and others actimg judicially. Section 2 of the

Judges (Protection)Act, 1985 provides that " in this

Act, 'Judge' means not only every person  who is
4

officially designated as a Judge, but also every

person =

(a)

- 3
s PEEN
\

(o)

who is empowered-by law to give in any
legal proceeding a definitive judcement or
a judgment which, if mot appealed against

would be defimitivgor/a judgment which,

if confirmed by some other autﬁority,
would be definitivey or |

who is one of a body of persons which
body of persoms is empowered by law to
give such a judgmemt as is referred to

in Clause (a).

< a4,  Section 3 of the Judges (frotection)act, 1985

provides as follows:=

#3(1) Hotwithstandirg anything contained in
any other lew for the time being in force and
subject to the.provisions of Sub-Section(2),
no Court shall entertain .or contimué . any
Civil or Criminal Proceeding against any

Qy/// 4 person who is or was a Judgefoer any act,

v thing or word committed,. done or spoken by
him when;mdn the course cf, acting or purporting
to act in the discharge of his officizl or
judicial duty or functicn. '

(2)

Nothing in Sub=Section(l) shsll debar

s
or affect in any manner the power of the
Central Govt, or the State Govit. or the Supreme
Court of Indiz or any High Court or any other
authority under any law for the time being in
force to take such action (whether by way of
Civil, Criminal, oxr depsrtmental proceeding, or
otherwise) against any person who is or was a
Ju=dge®,

S 3
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45,1 Section 4 of the Judges (Protection)Act,l985
provides that "the provisions of this Act shall be in

addition to,and not in derogation of,the provisions

‘of any other law for the time being in force providing

for protection of Judges.”

46, The combined effect of the Judicial Officers’
(Protection) Act,1850 and the Judges (Protection) Act,
1985 is that a Judge or any person acting judicially
cannot be sued in any Civil Court for any act done or
ordered to be done by him in the discharge of his

quasi-judicial duties. There is, however, no bar to

- departmental proceedings being initiated against such

a person in accordance with law,

41! In the case of the Judges of the Supreme Court

and the High Courts, Article 124(4) of the Constitution
lays down a special procedﬁre for their rémoval from |
office on the ground of mis—behaviour or incapacity.

This prbvision has not, however, b2en invoked in a

single case since the adoption of the Constitution,wﬁw?&v
Fg%;’is an entirely different matter. The provision

for proceeding against the Judges of the Supreme Court
and the High Courts for misdemeanour, exists. In the

case of Chairman,Viée Chairman or Members of the Central
Administrative Tribunal, Section 9 of the Adﬁinistrative
Tribunals Act,1985 provides for a procedure for removal
on the ground of proved misbehaviour or incapacity.’

In the case of members of subordiﬁate judiciary,disciplinary
control vests in the High Court concernsd as provided for
in Article 235 of the Constitution, The reported cases are
not many in which disciplinary-proceedings for misconduct
had been in;tiétgs against members of the subordinate
judiciary égégﬂgxe;;ise of their judicial functions in
accordance Witﬁ the relevant rules. In this context,

reference may be made to the decision of the Rajasthan

High Court in Bhagwat SWéroop Vs, State of
Rajasthanm 1978(1) SLR 835 at 841. In. that

Mr~ —
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case, the petitioner. who was a member of the Rajasthan

. Administrative Service,was posted as Magistrate Ist

Class, He issued a search warrant under Section 100
- ' on a fixed date. @™

CrPC for produrtion of a girlé He, however, took up

the case for final hearing on a holiday before the

date already fixed and deprived the parents of the

girl.  an opportunity of hearing in the matter and

setting the girl free., In the departmental prooeding

bete

nitiated against him, under the Rajasthan Civil
Services (Classification, Control & Appeal) Rules,
1958, he was charged with lack of proper care and
caufion, imparthlity and responsibility expected of
a lagistrate in dealing with the aforesaid case and
that he had abused the prccess of law by issuing a
séarch warrant for the recovery of the girl from the
S

custody of her parénts without taking proper evidence

~and further that when the girl was prodwe ed before

him, he held his Court behind closed doors on a

holiday @nd handed over the girl to some person

without proper examination of the laay and without
considering the counter cléims of her parénts, The
petitiqner contended that he had exercised judicilal
disﬁretioﬁ in issuing the search warrant, The
Rajasthan High Coﬁrt observed that the order of'%he
Magistrate passed in the exerxcise of judicial discretion

in such matters, if At was not in accordance with law,
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or was improper or illegal or even if the procedure
adopted by him was found to be defective, the same
could have been set aside on revision by the Sessions
Judge or the High Court. ‘However, it was observed
that d;sciplinary proceedings can be initiated
against the ﬁetitioner fof misconduct if he had

acted malafide and upon insufficient material. The

. following observation made by the High Court are

pertinent: -

. But where a Magistrate, while exercising
his Judicial discretion, acted upon insufficient
material or if it is found that further evidence
or substantial nature was necessary before a
search warrant under Section l00 of the Code
of Criminal Procedure could have been issued
in a particular case, the same could not amount
to misconduct and it could heardly be a matter -
- for teking disciplinary action unless it is
alleged and proved that the conduct of the
Magistrate, while exercising his judicial
discretion, was of & nature not befitting the
dignity of his office or where he was actuated
by malice and it is found that a particular
order was the result of the malafide conduct
on the part of the Magistrate,®

487 In view of the above, the Rajasthén High Court

upheld the validity of the discipiinary proceedings

initiated against the Magistrate.

494 It would thus be abundantly clear that if there
is prime facie evidence of misconduct on the part of a
judicial or quasi-judiciel authority, that authority
cannot téke shelter under ggg‘é;neral immunity

(which is unknown to law) from any proceedings what-

soever. In the instant case, we are concerned

with an Inspecting Assistant  Commissioner who

" had taken certain decisions in respect of some

assessments in exercise of powers conferred upon him

Y



has been made out by the respondents in the instant case.

o

..3'1..

under 144(B) of the Income Tax Act, Section 144(B)
reads &S followS:iw

"144-B(1) - Notwithstanding anything contained

.. in this Act, where 'in an assessment.'to be made
under Sub=Section(3) of Section 143, the
Income Tax Qfficer proposes to make(before

~the ist day of October, 1984), any variation
in the income or loss returned which is
prejudicial to the assessee and the amount of
such variation exceeds the amount fixed by
the Board under Sub=Section(6), the Income
Tax Officer.shall, in the first instance,
forward a draft of the proposed order of
assessment (hereafter in this Section referred
10 as the draft order) to the assessee,

(2) On receipt of the draft order, the
assessee my forward his objections, if any,

to such variation to the Income Tax Officer
within seven days of the receipt by him of the
draft order or within such turther period not
exceeding fifteen days as the Income Tax Officer
may allow on an application made to him in this
behalf,

(3) If no objections are received within
the period or the extended period aforesaid,

or the assessee intimates to the Income Tax
Officer the acceptance of the variation, the
Income Tax Officer shall complete the assessment
on the basis of the draft order.

(4) If any objections are received, the
Income Tax Officer shall forward the draf*
order together with the objections to the
Inspecting Assistant Commissioner and the
Inspecting Assistant Commissioner shall after
considering the draft order and the objections

Qﬂ// and after going through(wherever necessary)the

records relating to the draft order, issw in
respect of the matters cove*ed by the objections,
such dircctions as be thinks fit for the gu1dance
of the Income Tax Officer to enable him to
complete the assessment,

Provided that no directions which are prejudicial
to the essessee shall be issued under this sub -
section before an oppo*uunLLy is given. to the
assessee to be heardh,

. L/
- of mlsconduct '
60+ The guestion arises whether any prime facie case/

193
te
I‘ such a case has been made out, this Tribunal gught not/

the proceedings &~
stay /. at the threshold of the proposed inquiry, If

there is no prima facie case, the Tribunal would be

justified in giving = appropriate relisfs to the applicant.

On_—
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51 The question whether there is any prima facie
case for initiating departmental proceedinghb against
the applicaht has to be considered in ﬁhe light of
the pleadings before us; The matexal on record
consists of the memorandum issued by the respondents
to the epplicent on 5.2,88 proposing the holding of
an inquiry under Rule 14 of the CQS(CCA) Ruies, 1965
xXgAtogethei wilth its four Annexures,

52.. Annexure=I which containéuthe'statement of
.Article.of charge framed against him reads as follows:—

" Shri V,D, Trivedi, while functioning as IAC
Range IV-A, Delhi during the period fmom 27,9, 83
t0 20510.84 issued instructions under section
144=B in 7 cases indicated in Annexure-II &

III in a dishonest and malafide manner apparently
with a view to favouring the assessees concerned,
Apparently by his above sets, Shri V.D, Trivedi
displayed lack of integrity, lack of devotion to
duty and conduct:unbecoming of a Govermment
Servant and thereby, contravened the provisions
of Rule 3(1)(i), 3(1)(ii) & 3(1)(iii) of the

CCS (Conduct) Rules, 1964, .

53, + Annexure-II contains the statement of imputation
of misconduct or misbehaviour in support of the Article
of charge, This memorandum refers to 7 assessment. cases

in which directions were issued by the applicant to the

D

IT0sin exereise of his powers under Section 144(B),

54 Annexure=IIl """ deals with a list of documents
by which the articles of charge are proposed to be

\
sustained, These consist: of the Income Tax zssessment

recorcsof the 7 cases and the files of the IAC relating

to those cases,

O] —
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55 Annexure-IV which deals with the list of witnesses
by whom the Article of chargé against the applicant is

. R
proposed to be sustained ib blank and does not give any

names of the witnesses,

56,0 In the Article of charge, it has been stated that
the applicant while funﬁtioning as IAC during the
relevant periéd issued instructions under Section 144 (B)
in 7 cases in a dishonest and malafide manner apparently
with a view to favouring the assessees concerned,
Apparently by these acts, it has beeﬁ alleged that he
displayed lack of integrity, lack of devotion to duty
and conduct unbecoming of a Government servant and
thereby contravening the provisions of Rule 3 of the

CCS (Conduct) Rules,l964.!

57. The learned Counsel for the respondents vehemently
argued that we should not only read the statement of
ihputations of misconduct which is at Annexure;II

of the memorandum dated 5th February,l988 but also

read "between the lines” so as to draw inference

of mis%pnduct. Annexure-1I runs into about 43

paces. The contention of the respondents is that

an ITO had proposed certain additions aﬁd disallowances

in the case of some assessees, but these were

. knocked out by another ITO while the first ITO

was on leave. This was done at the behes|of the
applicant. The conclusion drawn in Annexure-~II-

is that the relevant issues had not been properly
déalt with and the exercise of referring the matter

back to the ITO's and then accepting the report

Oy
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by the applicant without giﬁing any finding of his

own was designed to favour the assessees at the expense

of revenue,

58, dn carefully going through the statements contained
in Annexure-II, it may be difficult to'hold one way or
the other as to whether a prima facie case of misconduct
has been made out against the applicant, The contention
of the learned counsel for the respondents that we
should read "between the lines" fFor the purpose of
ascertaining the misconduct is uhoily'unacceptable. It

is a specious but strange argumsnt, He, houever, pointed
oﬁt that departmental proceedings have been initiated
against Mr, BeRe quta and Mr, BO.P. Rajpal, the two

ITO's concerned separately, The facts of the cases of
these two ITO0s mentioned 5y the learned counsel for the
respondents are not, however, before us,

59, There is, houever, one aspect of the matter which,
though not inleded in the pleadings or arguments advanced
during the hearing of the case, needs to be considered at
this stage, This relates to the question whether thi%

delay involved in initiating the impugned proceedingy
' QN

‘can be 9aid to vitiate the proceedinggias such, There

are decisions of some High Courts to the effact that
initiation of disciplinary proceedings after a long delay
would not be justified and on that ground, the Courts

have held fhat the departmenfal proceedings should be
deemed to have been dropped (vide decision of the Madhya
Pradesh High Court in V.P, Gidroniya Vs, State of Madhya
Pradesh, 1967{(1) SLR 243 at 251; of the Madras High Court
in £,S5. Athithyaraman Vs, the Commissioner, Hindu Religious

and Charitable Endouments, 1971(2) SLR 41; of the Madhya

Qn——

o.bozsoo’
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Pradash High Court in Mohanbhai Dungarbhai Parmer
Vs, Y.B. zala & Others, 1980(1) SLR 324; of the
Calcutta High Court in Subrata Chaki and Others Vs,
State of West Bengal and Others, 1985{3) SLR 530 at
535 and 536; and of the prinéipa; Bench of this Tribupal
in Tarlochan Singh Vs, Union of 'India and Others, 1986(3)
SLJ‘37§Z Ue have rot come across any authoritative
decision or pronouncement of the Supreme Court on the
subject, In the instant cage, however, the act constie
tutiné the alleged misconduct relates to the period.
from 27.9.1983 to 20.10.1984, Before the charge=shset
was issued on 5,2,1988, it appears that a detailad
memorandum had been served on the applicant and he was
given opﬁortunity to inspect the reieuant records and
to give his version (vide para.B of the counter-affidavit
of the respondents at page 67 of the paper-hbook), This
' : o
was apparently done in the course of Wee preliminary
inquiry before drawing up of the fpormal proceedingﬁ.“
The applicant has stated that he had submitted an
interim reply to the aforesaid memorandum in July, ﬁ987
(vide para,8 (ii) of the rejoinder to the counter=-
- affid g}t at pe76.oF the paper-book)., This implies
that a full or detailed reply to the preliminary
memorandum was not fumished by the applicant and the
formal proceedings were draun up in ité absence, It
.must be said that there are no clear o? definite avef—
menté in regard to the reasons uhibh_occasioned a gap
of more than three yearé between the alleged acts and
instifution of formal proceedings, This has been due
'fo the fact that the petitioner himself never chose to
'\‘\J]/

000936..’
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: G :
assail the disciplinary proceeding$ on the ground of

any delay, Conseguently, we have no material before us
on which to conclide that there was any unreasonable or
unjustifiable, much less culpable, delay on the part of

G~
the respondents in initiating the impugned proceedingg.

~There 1is also no material to think that the conduct of

the impugned proéeedinga at this stage will, in any uay,
prejudice the appiicant,or deprive him of a reasonable
opportunity to defend himself. In any case; it will be %
cpen teo him to plead.this point in the reguiar proceedingd,
should it cause anﬁkind of disability or difficulty to him
in the proceedinggp, |

60, In the facts and circumstances of the céée, we

are of the opinion that in a case of this kind, the

law should be allowed to take its course and the disci-
plinary authority must not be prevented from holding

an inquiry in accordance with the procedure laid douwn

in the relevant rules, Though the C.C.S.{CCA) Rules,1965
do not specificaily lay doun any definite time-limit
within which the disciplinary proceedings must be
initiated or concluded, there are departmental instruc-
tipns %?der which such proceedings should be initiated and
concluded expeditiously, These instructions are parti-
cularly stringent in cases of susbension of charged
OFFicers.' We need not, therefore, emphasise the point
that these instrﬁctioné should, as far as possible, be
adhered to in the instant case, In any event, we are

of the opinion that the disciplinary proceedingg which

C—

hagp been initiated rather belatedly in the instant case,

must be proceeded with uith‘utmost'deSpatch and expedition

. —
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and be concluded within a period of one year from

the date of Communication oFlthis order, as the outer
limit, This is, of course, on the assumption that the
applicant will cooperate fully in the conduct of the
proceeding#,

61, Subject to thé Fbrégoing observations, uve are of
the opinion that sufficient grounds do not exist for 5
our interfering with the imDUQHed disciplinary proceedingg
at this stage, The application in 0A-452/88 must,therefore,
fail and is rejectéd accordingly, As regards the conti-
nuation of the suspension, which is the subject matter

of 0A-432/88, we do not ses any justif ication to accept:

the applicant's prayer for the rsasons already given in

para,5 above, O0A-432/88 must also fail and is hereby‘
rejected, There will be no order as to costs in both

cases, Let a copy oF'thié order be placed in both the
files, i.8., DA=452/88 and D0A-432/88,

Q%/Xp’f’ln /j; \\ . l&-g M g5
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“{s.D. Prasad) {P, Ko Ké%éh )
Administrative Member ‘ Vice-Chairman(Judl, )
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