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CEN‘I‘RAL ADMINISTRATIVE TRIBUNAL PRINCI PAL BENCH

- NEW DELHI, _ -
' O.A.N’o.422 of 1988 Date & Decisions 12.7.93
Maharaj Swarup e...sPetitioner,
Versus |

Uniobn Qf' India |& Oﬂlers @Gasesvr0 ey o..Resmndents. ‘.

For the petitioners = Shri Sant Lal,Co-unsel,

" For the respondentss ~ Shri P.P.Khurana.éounsel .

. CORAMs

Hon'ble Mr.Justice V.b.\'lalimath,chaiman.
Hon‘ble Mr,S .R.Adiga ,Member(A)
| JUDGMENT (ORAL)
(By H:Jn'b].ﬁ= Mr.J‘ustice V.S.Malimath Chairman)
The . petz.tz.ore r Shri Maharaj Swarup was '
a Sbrti‘ng Assistant in the Postal Departiment, He was
subjected to a di-sciplinurspénquiry in respect o _
two char¢es. The first charge says that he remained
‘ absent from duty. frequently, abmptly and without
__,mbmatian o r without prior leave sanctioned. The
second charge says that w"aile he r.emained absent '
from duty frequently and withoui: prior pemission,
he has exhibited 1ack of devotion to duty which is
unbecoming of a Govermrent employee, In the statement |
of imputatiens, infomatlon in regard to the incident
that justified the charges * has been furnished,
.Inxespect of Article I, it is stated that on
30.6.84 when the duty hours of the Petitioner were
from 22=30 +to 04-30 hours, he remained absent from
duty and eported to duty only in the aforenoon of
36.6 84 when he applied for earred ieave for ore day
without ment ioning any reason in support of his \
_applicaticn for leave. Tbe said leave was duly ‘
sanctioned, The otr;er,inst“;nce_s adverl:ed to are in '
respect of 1%.7."84 when he remained absent without

N information and he joined on 6.7.84 and submitted
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his leave application, Again he was absent on 10.7.84

| and 12.7.84 and submitted his applicatioﬁs for leavé-

' on 1147.84 and 16,7.84 respectively, He did the same
thing when he remained absent without prior permissior
on 17/18.5.84 .and 24th._and 29th Ma?o1984. it is not
disputed that tte absegce from duty for all the
aforesaid periods wag covered by the oréers of - _
leave granted by the competent authority on appl icat-'r

-ions being made for that purpose by the petitione o

/ﬁbo rticle II is fumished among othe rg,statements
showing the numker of days on whzceh he a.ctually |
wérked and the number of days he was absent on leave

In 53 months he remained absent from office for
219 days in addition to 75 days casual leave and
10 restricted holidays. It is,however, hecessax,y
to po;i/.nt out that the entire absence was also
covered by leave gra'ni:ed to the petitioner on his

appliéations made for that purpose fromtime to time,

‘ The Enquiry Officer held the pat'itiener cquilty of
both the charges and the Disciplimary Authority |
agreelng with the same imposed the penalty of
reducin'j the pay of the petitioner by five stages
£rom fse 300/- to Rse260/~ in the pay scale of 260«»480

. for a pericd of three years. During this periodp
he was-debarréd fom eaming any increment of pay,

On e expiry of the period of reduction, it was

ordered that the penélty/intposed will mot have the
effect of postponing the future increment of his paye
The said order was affirmed by the Appellate
- Authority vide its orderdated 6.4,87, It is in this
background' that the petitioner has challenced the |
order of the DisciplinaJyAuthoﬁty (Annexﬁze;Al)
dated '28.8.86 and that of the Appellate Authority
A (armexure~n3) dated 6.4.87,
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2. The principai contention of Shri Sant Lal, |
].'eamed counsel 'appeafing for the retitioner is that
the petitioner cammot be held guilty ‘of b2ing-in the

habit of being absent frequently without prior
intimation or permission, the competent authority.
having duly granted leave to the petitioner from time
to time in respe.ct of all the periods which are the |

_ subject matter of -th,e char\geslle'velled against the
petitioner, Itils not disputed that though the
retitioner remained absen,t for different spells of
time and at frequent intervals he did make applioations
for grant of leave in espect of those\petiods.

Though _the abplications for that purpose were made
most of the time after av"ailin,g of the leave, the

fact remains that the competent authority granted leave
for all those periods. Shri Sant Lal submitted that if
being absent without prior permission or making
'belated applications for grant of leave was considered
as inrproper conduct on the part of the petitioner.'
the, pmpe‘r oecasion to take that into account and to

' deal with the situation appmpriately was when

the competent authority dealt with the applications
of the petitionie.r for grant of t._he leave, Shri Pe.Pe.
Khu‘ijana,lea_rp‘ed counsel. appearing for the respondents
submitted that that was the occasion when the
competent_ aut_ho_rity_ which had power to sanction the
leave oould have taken this fact into. account in
e_:ercising _its disoretion one way or the othe;: in the
matter of granting leave p;ayed for by the petitioner.

The competent authority could have declined to drant

- leave on t he ground that iirior pemission or

intimation was not givenor on the ground that the

‘application was belated. When leave was granted withou
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finding fault on the part of the petitioner on the
ground that pricr permission was not obtained or the
application was belated, it is reasonable to draw
an inference that the competent authority did not
£ind the conduct of the petitioner at that time
blame worthy. As on every occasion the competent
authority in sanctioning leave without finding-
fault with‘ the petitioner in any manner cannot now
‘complain that he is frequently absenting himself
and that his conduct is blame=-worthy. If on each
occasion the conduct of the petiticner was not
blameworthy merely because such conduct was
repet;itive in character, no'inference can be »
drawn to the effect that “the pétitioner habitually
commits such an improper conduct, It is only if
there isnepéﬁitivene'ss of improper conduct that
an inference of habitual default or misconduct
_can be drawn. As the conduct of the petitioner
on e ach and every occasion in obtaining leave B}
was not recorded as blare=worthy, no inference

of misconduct can be draun,

3. We hawve,therefore, no/hesitaii:ion in
holding on ~c§nside ration o--f the Afacits and tle
stand taken by both ths parties ££§obsi-t:i.on of
penél’ty on the petitioner canno£ be sustained.

Tn that view of the matter, we consider it
unnecessary to examine the other contentions
raised by the petitioner that the findings are
perverse and the enquiry proceedings are vitiated

on the ground that the attested coples of all the

documents. relisd upon by the department have not
been furnished or that the order is vitiated by

// ' malafide.
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4, For the reasons stated above, this application

Do

is allowed and the impugnad orders of the Disciplinary
authority and the Appellate Aﬁthority (Annexure =-Al
and A-3) are hereby quashed,The respondents are
directed to grant all consequential reliefs flowing
from this crder to the petitioney within a rerxiod of
four months from the date of receipt of copy of

this order. No costs.
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