CENTRAL ADMINISTRATIVE TRIBUNALsPRINCIPAL BENCH:NEW DELHI

0.A. NO. 423/88

New Delhi this the 15th day of November, 1993.

‘Shri Justice V.S5. Malimath, Chairman,

Shri S.R. Aidga, Member(A),

1, C, Sahay

5/0 Late’ Shri Chaturbhuj Sahay,
R/o, 11I/11-B, Mayur Vihar,
Delhi-91.

2, K.Shouriah,
S/o Lats bhrl K. Innayya,.
R/o A~ -A-116-A Janakpurl,
New Delhi-SB

3, Jawaharlal,

S/o Late Shri Darbari Prasad,
R/o D-208, Curzon Road,
New Delhi, -

4, K.N, Sharma,
S/o Shri Par manand Sharma,
' R/o B-17, Shakti Nagar Extn.,

" Delhi.

5. S.N., Tiwari,

S/o Late Shri G.P, Tivari,
R/o 4/25, East Punjabl Bagh,
New Delhi-26, - ‘ -

6, K.K. Chaturvedl, '
_ S/o Late Shri Sohan Lal.Chaturvedi,’
R/e C~67, South Moti Bagh,
Neuw Delhi.

7. J.P. Sharma
S/o Late Shridoti Prasad Sharma, B
R/o H. No, 827/16, Faridabad(Haryana) eso Poatitioners,

By Advocate Shri K.P., Dohare (for petitioner No.2).
Shri C. Sahay, petitioner No, 1 present in person,

Vs,
1. Director,
Central Bureau of Investlgatlon .
Block No,3, CGO Complex, Lodhi ﬁoad,
New Delhi-3, '

2. The Secretary,
Ministry of Personnel, Public
Grievances and Pension, North Block,
Ney Delhi.
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3. The Secretary,
‘ Ministry of Fimance,
(Department of Expanditure)

North Bloek,
New Delhi, e»s Respondents,

By Advocate Shri P.P., Khurana,

ORDER

Shri Justice V.5, Malimath.

The petitioners,Shri C, Sahay and six others have

filed this application under Section 19 of the Administrative
‘TribﬁnaLs Rct, 1985 préying for guashing of the impugned order
dated 17.3.1987 rejecting their representations and for a
dirsction in the nature'of mandamys to the respondents to

fix the scale of pay of Deputy Legal Advisers .at R;,d1ﬂd~5300
w.e,.fe 1.1,1986 énd for consequential benefits, We shall
briefly advert to the relevant facts as are necessary to

comprehend the questions raised before us,

2, All the éetitioners are in the service of Central

Bureau of Investigation (hereinafter referred to as‘the C.B,I,")
\They are holding the post of Dsputy Legal Advisers.in:ithe:i
C.B.1, They uere in the scale of pay of Rs,1300-1700 hefore
the IVth Pay Commissioner's recommendations became effective
from 1.1,1986, With effect From-1.1.1986 their scale of pay
has been revised to Rs.3000-5000. According to them, the
proper scalé that should have been accorded te them

in ' fairness was the scale of Rs,4100-5300 yhich has been
accorded to the Superintendent of Pelice and equivalent cadres
in the other Central Pelice organisations, such as Border
Security Force, Indo-Tibetan Berder Police, Central Reserve
Police Force and Central Industrial Security Force etc., Their -
principal case is that all aiohg the Deputy Legal Adviéers

. have enjoyed the scales of pay higher than the Superintendent
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of Police which relativity nouw stands disturbed by
Superintendsnt of Police and those holding squivalent
posts in ghe Central Police organisations being granted
higher scale of pay of Rs.4100-5300 and the petitionsrs,
the Deputy Legal Advisers, the lower scale of pay of
Rs.3000~5000, It was also-brought to our notice that

the immediate superiors of the Deputy Legal Advisegrs arg
the Additional Légal HdviSers who snjoyed the pre—reQised
scéle of pay of Rs.1500-2000.and which came to be revised
WeBaFe 141.1986 to Rs.3700-5000. The petitioners rely
upon the recommendations of the IVth Pay Commission in
paragraph 10.341 of thevIUth Pay Commission's report
where=in it is stateds:

"We have separately considered the pay structure
of Lentral Fclice organisations under Ministry
of Home AfFairs. Pay scales of posts in the
Central Bureau of Investigation (CBI) are com-
parable with them. Our recommendations regarding
pay scales of Central Police Organisations will
apply to CBIY, '

They also rely upon a decision of this Tribunal pendered

in B.A. 1365/87 on 14.9.1993 between AM, Deguekar & Ors,

Vs, Union of India & Ors wherein a direction has been

issuzd to the respondents to set up a Committee of SGnidr
dfficers to go into the entire question afresh regarding
grant of pay=-scale of Rs.4100-5300 to the Superintendents

of Police of the CBI who were in the scale of Rs.1200-1700
plus special pay of Rs.100/~ in the light of thé‘observations
in the said judgementf The petitiopers also maintained

thaﬁ those holding corresponding positions in other
organisations have besn given higher scéles of pay denyino the
petitioners jﬁst and equal treatment., The respondents on

the other hand maintained that in ahsence of specific

recommendations of the Pay Commission in respect of the

~ Deputy Legal Advisers, the Gouvsrnment has rightly accorded



to them the corresponding replacement scale of Rs.3000-

5000 as recommended by the 4th Pay Commission.

3 What has been invoked by the petltloners is thn

~well known principle 0” equal pay for equal work. The /
burden in a case like this is undoubtedly on the petitioners, |
of proving that they have been discriminated against in

the matter of according of proper scales of pay. As the

lew is well settled, it is enough if we advert to the

recent judgement of the Supreme Court reported in the
3udgeﬁent Today 1992 (5) SC 683 between State of Madhya
Pradesh & Anr. Us, Pramod Kumar Bhartiya & ﬂfs. The

Supreme Court has held that the claim for equal pay for

sgual work depends upon whether they are discharging

similar dutieé, Functiﬁns and respohsibilities, It is ’
also uwell sesttled that proper adjudicatidn in regard to
similar duties, functions and responsibilities can satig-
factorily be made by expert bodies like the Pay Commission,

It is bearing in mind thsse well recognised pfincihles,

we shall now proceed to svaluate the case of the petitioners.

4o At the outset we would like to advert to the
decision of the Principal Bench of the Tribuﬁal in DA ,451/88
decided on the 6th of Adugust, 1993 between Sone Lal & Ors.
Us; Union of India & Jrse That was a base in which the
petitioners .were holding positicps higher than ' the
petitioners in the CBI as Additional Legal Advisers. They
yere in the prenfevised scale of pay of Rs,1500-2000 and

were accorded the rPUiSDd scale of Rs,3700~"5000 weeef.
1.1019861  Their claim in the sald case was .for according

of the scale DF pay ofi'Rs,4500-5700, The Tribunal dlsmlssed

the said appllcaulon ‘holding that no. cgse has been made

out by the petitioners for interfersnce, The Tribunal

o~/ held that an expert body like the Pay Commissibn having
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made the recommendations and the Government having fixed
the scale of pay as aforesaid, this was not a case for
interference by the Tribunal. Thus, it is clear that

the Additignal Legal Hdvissrs who hold admittedly higher
positions than the Deputy Legal Advisers havs failed to
Secure relief at the hands of the Tribunal in getting

the scals of pay higher than Rs,.3700=5000 which has

been accorded to them w.e.fe 1.1.1986. If the petitioners
in that case who were in the higher scale-OF pay/oF Rs.1500=
2000 having been given only scale of Rs.3700=5000 Weeof,
164141986 and the Tribunal having affirmed the same in \
the aforesaid judgement, we fail to see how the petitioners
who hold positions lower than the Additional Legal Advisers
can seek a direction at the hands of the Tribumal for baing
placed in the scale of Rs.4100-5300, a scale higher than
that accorded to their own superiors, a cadre . the
petitioners yst to get-by promotions Therefore, granting
of pay scale to the petitioners of Rs.4100-5300 ‘would be
discriminatory and violative of Articles 14 and 16 of

the vonstitution. This would be sufficient for us to
decline jurisdiction. But ‘it was maintained by the
learned counsel for the petitioners that though the
petitioners were duly represented by an Advocate in O.A.
451/88, none was present when the case uas heard and the
said case was disposed of on consideration of the pleadings
and hearing the counsel for the respondents. As the
Tribunal has jurisdiction to dispose of the case on merits
if the petitioners ér their counsel are not present at

the time of hearing, the judgément of the Tribunal does not
cease to have efficacy merely because the judgement was
rendered in these circumstaﬁces. We are alsg informed

that an application for setting aside the judgement of
/ythe Tribunal and an applicatien for seeking the review
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of the judgement were rejected by the Tribunal. As the
Tribumal by the judgement in 9.A,451/88 has affirmed

the decision of the Government in abcording scale of

pay of ds,3700~5000 to the Additional lLgoal Advisers of

the C.3.1,, we fFail to see how we can exercise jurisdiction

to grant much higher scale of Rs.4100-5300 to the petitioners.

Se But as the matter uwas debated at great length on
the merits of the case, we considaer it appropriate to

record our findings on the merits also.

6, As already stated, the principal contention 'of
‘the petitioners is that tﬁey should bs treated on par
with the Superintendents of Policerand those holding
equivalent positions in the Central Police Organisations
in regard to according of the pay scale., In view of
the lauy laid down by the Supreme Court to which we have
;dvefted to earlier, what is of essence of the matter for
invoking the principle of equal pay for equal ucrk is the
evaluation of the ﬂuties, functions and responsibilities,
“uWe fail to see how the Deputy Legal Adyiser whose main
functions are in Ehe realm of law can be compared with
the Superintendent of Police, who holds post of an
executive nature. There is also no elucidation by the
petitioners of the duties, functions and responsibilities.
of the Superintendent of Police. It is no doubt trus that
there is bound to be some intéraction_betueen the Deputy
Legal Adviser on the ane hand and the Superintendent of
Police on the other hand for the resason that
the Deputy Legal Adviser has to scrutinise the allegatiaons,
charge-sheeh and the charges tha% are preposed to be
levelled against the accused to ensure that the acticn of
the administration conforms to law. The Superinteﬁdent af
Police is responsible for mantainance of Law and order,
to abprahend the criminals, invesﬁigate'the cases and to

I
V/'prosecute-them. It does not need ap argument, to convince
/
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that the basic duties of the Deputy Legal Advisers and
those of Superintendent oF_Police are quite different,
It is, therefore, not possible for us to aécept the
contenulon that becuase the Superlntendents of Pollce'
have bean glven a particular scale of Pay, the'
petitioners should be accorded the same scale of pay.
The mare'ﬁact that the Superinéendent of Police enjoyed

-higher scale of pay'tﬁén the petitiéners_earlier is not’

' mueh of consequence when the claim is based on the principle
of equal pay for equal work, Having regard fo’thé nature
of the duties, functions and responsibilities, the‘Deputy
Legal Rdvisers cannot be compared uifh the Superintendeht

of Police in any manner.

7 '_ The next contention of the petltlonersvls thatl

the Pay CommlSSlon hav1ng made a partlcular recommendatlon

in paragraph 10.341, the Government could not have deviated
from thaﬁ.recommehdati;n, unless it applied its mind to those
recommgndations and if it chose to deviate from the same,

tp do so for cogent‘and good‘reaSQns. ‘Uhat is stated

therein is that the Pay-Commission has separately considered
the pay Strucfura of Cehtral Police Grganisations under
Ministry of Home AF?airs and as the pay scales of posts\
in the C.B.I. are compafable with them,-the same may he
extended to them. The clear effect of the recommendations
is that if a particular 85519 0F pay has been accorded in
respect of a particular post in thé Centr;l Police
'Drganisétioné, the same scale QF pay should be regarded
as having been recommended for the corresponding post in
the C.B.I. It is for the petitioners to establish the

existence of correspending posts. What has to be taken

‘N/intp account is not merely the scales of pay, It is in

L e
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this background that we shall examine the specific case

put forward by the petitioners.

8; We have p01nted out. that there are Flve Cenural
Police organisations, It is not pleaded by the petitioners
that there isaény post correspondlng to the DBeputy Legal‘
&duiser in’any aof the Central Police Organisations obther
than the Central Industrial Secruity Forée. Hence, we
have to examine the case of the petitioners in regard to
the corresponding post iﬁ'the C.i.S.F.' The averment made
in this behalf Foﬁ the sake of convenience be extracted as

follows?

"The post of Assistant Inspector General(Lay) in
the Central Industrial Secruity Force nou carries
a scale of pay of Rs.4100=-5300. The post is manned
by an Assistant Legal Adviser, Ministry of Lau,
vhose pay sclag is RS.SODU-4SDD, who is on deputation,
The gualifications and experienoé required for the
.post of Assistant Legal Adviser in the Ministry of
Law are far less than those prescribed for a Deputy
Legal Adviser in the CBI(Annexure-4), yhich carries
the scale of pay of Rs.3000-4500 which, in turn, is
lower than the post of Deputy Legal Adviser in the
Ministry of Lau, Uhlch now carries a scale of pay
of Rs, 3700-5000. Thus, while the Assistant Legal
“Adviser who in the Ministry of Law has the scale
of pay of Rs.3000-4500; when posted in the Central
Industrial Secunity Force gets a starting pay of
R8.4100-5300 on deputation while the Deputy Legal
Advisers who perform mere anerous duties ‘than even
the Deputy Legal Advisers in.the Ministryrof Law
has bean- leed in the scale of pay of Rs.3000-5000",

In the rules framed under the'proviso to ﬁrticle 309 of .
the Constitution regérding revision of pPay-scale w.e.f,

1.1;1986, we do not find express mention of the post of

‘_Assistanﬁ Inspector General (Law) though there is mention

of the post of Assistant Inspector General. If there uwas

Vv4glpost»in the C.I1.5.,F, by the designation Assistant Inspector

~
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General (Law) one would have expected specific reference

- 0 -

in the rules promulgated by the Government to it. What the
petitioners have themselves stated is that the Assistant
 Legal Adviser in the Ministry of Law in the scale of Rs,
3000-4500 is ?rought on deputation as Assistant Inspector
General (Lay) in the C.I.S.F, and given the scale of
Rs.4100-5300. This material is not adequate to establish
that there is a post of Assistant Inspector General (Law)
in the C.I1,5.F, In the reply Filéd by the respondents,
there is no specific controversion of the averment of the
petiticrers in paragraph 7 of the application. The
petitioners would, therefore, assert that thece is an
admission by non=traverse justifying the inference that
ﬁhere is a post of Assistant Inspector General (Lau) in the
C.l.S5.F, Assuming that the petitioners are right in saying
that there is a post of Assistant Inspector General (Lauy)
in the C.I.5%F., ue have tc examine -~ question as
to whether  the postAoF Depyty Lega; Adviser can be regarded
as a corresponding equivalent post to Assistant Inspsctor
General (tay) in the C,1.5,F, There is gross inadequacy
of the pleadings so far as this aspect of the matter is
concerneds Apart from saying that the dﬁali?ications and
experience required for the post of Assistant Lsgal
Adviser in the Ministry of Lay are far leés'than those
prescribed for a Deputy Legal Adviser in the C.B.I., no
gther specific averment has beeﬁ made ‘comparing the duties,
functions and responsibilities of the Deputy .tegal
Advisers in the CBI with those of Assistant Inspector
General (Lay) in the CISF, The mode of filling up of the
post in the CISF,, according to the petitioners is by bringing
a person from ths Ministry of Law on deputation basis., The
petitioners have not asserted that the duties, Functidns and

Yb/responSibilities of the post of Deputy Légal Advisers are



comparabie with the Assistant Inspector General (Law)

in the CISF; The scale oF'bay of Assistant Inspector
Genmeral (Law) in the CISF befare 1.1.1986 was Rs.1100-1600
plus special pay of Rs,200., The holder of this pay scale
has been given the revised scale of Rs.4100-5300. It is

not possible to say that the pay-scale of Deputy Legal

Adviser corresponds to the scale of Assistant Inspector

General (Law) . The petitioners were in the pre=srevised
pay scale of Rs,1300-1700. e find from the scheme of

the rules thaﬁ those who were in the pre-ravised scale

of Re.1300-170C have been given the revised scale of pay
of Rs,30080-5000 whereas those in the came scale of pay of
Rs,1300-1700 with é special pay af Ré.?OD/— have been
given the revised pay scale of Rs.4100-5300. This clearly
indicates that the special pay granted has weighed uwith
the Pay Commissicn in granting the higher scales of pay.
It is obvious that the Assistant Inspector Geperal of
Policé enjoyed'higher emolumsnts taking into consideration
the special pay, as they would be getting Rs.1100+200 Spl
péy=R8.1SGD/- to Rs.1600+200 3pl pay=is,.1800, than what
the petitioners were getting Rs.1300-1700. It is in

this background that the respondents have taken the stand
that the general récommendations in Chapter 8 OF.the'Pay
Commission which recommends the generél replacement scale
has been identified and accorded to the Deputy Legal
Advisers, We find that several scales of pay such as of
Rs.1100~-1800 and s «1300~-1700 héve'been clubbed together
and a replacement scale of Rs.3000-~-5000 has been recommended.,
As there uaé no post carrying corresponding scale of pay in
the CISF, the respondents, in our opinion, have rightly
accorded the replacement scale as recommended in Chapter

B of the IVth Pay Commissicner's report.

Q/Be It was next submitted that the Deputy Legal Adviser
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in the Directorate of Enfeorcement who was in pre-~revised
scale of Rs.1300-1800, the revised scale of Rs.3700-5000

has been accorded, The apswer tg this part of the case

of the petitioners by the respcndents is that there is a
specific recommendaticn in regard to this particular post,
which has been accepted. The petiticners cannot, therefore,
derive much assistance from thg according of the higher

scale of pay to the Deputy Legal Advisers in the Directorate

of Enforcement.,

10 - Another contention of the petitioners is in
relation to the scale of pay accorded to the Deputy Legal
Advisers in the Miﬁistry of Law. It is necessary to point
out in this beghalf that the Ueputy Lecgal Advisers haye been
given only the scale of pay of Rs,3700-5000 and not the
higher scale of pay claimed in this case of Rs.4100-5300.
Be that as it may, the petitioners may argue that they
should be accorded at least this scale. The same scals has
been granted to the Additiomal Legal Adviser which is

superior to the posts held by the pefiﬁioners. The petitioner:

~would mot, therefore, be entitled to claim a parity of pay

scale with that of the Additicnal Legzal Adviserse. UWhat

is also important to notice is that the Ueputy Legal

Hdvisers in the Ministry of Lau were in @ higher s;alel

of pay than the petiticners before 1.1.1986. Whereas the
petitioners were in the scale of 1i8.1300-1700, the Deputy
Legal Advisers in the Ministry of LauwWere in the higher

scale of pay of Rs,1300-1800, What has been accorded to them
is only a géngral rsplacemeﬁt scale for the holders of post |
in the scale of Rs,1300~180L« As the petitioners uwere in

a lower sclaé,'they cannot complain about a higher replace-

ment scale given to the Deputy Legal Advisers, Besides

ﬁ,/ﬁhe petitioners  have - not placed any materials to
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shouw that the duties, functions and responsibilities
exercised by them are comparable to the duties, functions
and responsibilities exercised by the Deputy Legal Advisers

in the Ministry of Law., It is, therefore, not pecssible

to accept to this contention eithere.

11 For the reasons stated above, this petitioner fails

and is dismissed. No costs.
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