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v IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
Ly o NEW DELHI
..:’E
e ‘
B O.A. No. 42 1985,
T.A. No.

DATE OF DECISION /%. 7. 45~

Shri U.K.Katna, IPS & Others., - Petitioners,

In person. : Advocate for the Petitioner(s)
Versus |

Union of India & Others, Respondent

Shri N,3.Mehta, | Advocate for the Respondent(s)

" CORAM :
- |
The Hon’ble Mr. P,K, Kartha, Vice=Chairman (Judicial).

The Hon’ble Mr. S.Py Mukerji, Administrative Member,

1. Whether Reporters of local papers may be allowed to see the Jud gement ?‘j/;“
2. To be referred to the Reporter or not ? ")#
3. Whether their Lordshlps wish to see the fair copy of the Judgement ? N

9 LGN,
M' 8% _ . /
( S.P. MukerJJ. ) ( P.K, Kartha )

Administrative Member . Vice Chairman (Judl.)




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

Regd.No. 0.A.42/1988 Date of decision: /4,7 2%
Shri U.K.Katna,IPS S'Others, +se Applicants,
. : " Versus
" Union of India & Ors. .+ Respondents.
For applicants ' ees In peréon.
For reSpbndents; oo o Shri N,S,Mehta,
Advocate.

CORAM: Hon'ble Mr,’ P.K, Kartha, Vice Chairman(Judl.)
Hon'ble Mr. S,P,Mukerji,Administrative Member,!

JUDGEMENT

Jucdgement of the Bench delivered by
Shri PK.' Kartha,Vice Chairman(Judl.)

The four applicants in this appiication filed under
Section 19 of the Administrative Tribunals Act,1985
belong. to the Indian Police Service 6f the U.T. Cadre
and at the time of filing the application they were

posted at New Delhi as Deputy Commissioners of Police.

‘They have sought two reliefs,namely,(l) the respondents

- should be directed to give them Selégﬁion Grade from

141,87 and (2) the retrospective operation of the

Indian Police Service (Pay) 3rd Amendment BRules,l987 so
far as it relates to them should be quasheds! The Union

of India through the Ministry of Home Affairs, and the
Ministry of Personnel and Training, Administrative Reforms
and Public Grievances and Pensions have beevﬁade the
responcents,!

2. The first three applicants are direct recéruits of the
IPS of 1974 batch. Applicant No.4 is also an IPS Officer
whose year of allotment has beén fixed as 1974

3¢ The cogtention of the applicants is that they have

been denied selection grade which has been given to

- similarly situated officers of 1974 batch in several other
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States, The respondents have denied this in the counter-
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affidavit filed by them and have stated that the applicants
vere not appointed to selection grade prior to 13,3,1987,
It may be mentioned that the significance of this date is
that the IPS (Pay) 3rd Amendment Rules, 1987 were notified
" on that date. |
4, The position obtaining prior to the amendment of the
rules and after the amendment may be mentioned,
S, -:The pay and emoluments of IPS officers ars governed
by the IPS (Pay) Ruless 1954, According to part B of
Schedule III of the said Rules, prior to the amendment
on 13,3.87, the number of posts in the selection gfade
in state cadre shall be egual to 25 per cent of the total
number of senior posts in the State. The officers
belonging to the IPS of all the cadres were eligible
for being considered for grant of selection grade on
1st of January of the 13 year¢~gf their service, However,
only 25 per cent of officers holding senior posts in the |
cadre were entitled to get selsction grade, The eligibility
for selection grade is to be decided and selection grade
is to be given before 1st of January every year,
6. The IPS (Pay) Rules 1954 were amended by the I.P.S.
ipay) 3rd Amendment Rules, 1987 vide Notification dated
13th March, 1987 retrospectively with effect from 1,1,1986,
The amendment was made to give effect to ths recommendations
of the Fourth Pay Commission retrospectively with effect from
1.1.1886, The explanatory memorandum accompanying the
amendment is as follouws!i=:
"The Central Govemment haé decided to implement the
decision taken on the recommendations made by the
. Fourth Central Pay Commission relating to revision
Cj(/—» of scales of pay in respect of the All India Service

and the Central Civil Services Group 'A' uwith effect
from the 1st January, 1986,

The Indian Police Service(Pay) Rules, 1954, are
being amended accordingly with effect from the
Tet January, 1986,

It is certified that no member of the Indian
Police Service is likely to be adversely affected
by this notificetion being given retrospective ////’,
effect,”

s

"\
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7e By the aforeséid amendment it was providéd in
Earéq/B of Schedule I1I of the afqresﬁid rules thaf the
number of posts in the selection grade in the State cadye
shall be equal to 20 per cent of the total number of senior
'posts in a State reduced by the numbei/gf posts carrying
pay above the senior time-scale in 5-State subject to a
‘minimum of 15 per cent of the senior posts in the State,
The amendment also provided that the number of posts
shall be increased to the extent of appointments made to
that grade in the said cadre during the period from 1.1;86
to 13°3R1987 and the said number shall be diminished by
one'uhegg;er an officer in that grade is promoted to higher
grade until the saicd number is’'egual to the numb@r?gé
determined in the main paragraph of this Sub-rule,
7-A,  Appointments to selsction grade of the IPS is governed
by Sub-Rule 2(A) of Rule 3 of the IPS (Pay) Rules 1954, which
provides as follousi-
"Appointment to the Selection Grade and to posts
carrying pay above the time-scale of pay in the

Indian Police Service shall be made by Selection
on merit with kR due regard to seniority,

- Provided that no member of the service shall
be eligible for appointment to the Selection
Grade unless he has entered the fourteenth year
of service calculated from the year of allotment
assigned to him under Rule 3 of the Indian Police
Service (Seniority) Rulesy 1954 or under Regulation
3 of the IPS (Seniority of Special Recruits)
Regulations, 1960, as the case may be,"

8, The manner in which the date of entry into the
fourteenth year of service of an officer in terms of
Sub=Rule {2A) Rule 3 of the IPS Pay Rules should be arrived
at was laid doun in the Department of Persennel & Training
- letter dated 7th January, 1885 which reads as follousi-
. "I am directed to say that the proviso to sub-rule
QZL’ (2R) of rule 3 of the Indian Administrative Service
v (Pay) Rules, 1954, inserted by this Department's

notification No,27/7/74-A1S(11)-8B, dated the -15th
November, 1974, provides that no member of the

0004000’
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Service shall be eligible for appointment to the
Selection Jrade unless he has entered the l4th
year of service calculated from the year of
allotment assigned to him (emphasis supplied).

In the context of this proviso, -a doubt has been
raised as to how the date of entry into the l4th
year of service of an officer should be arrived at.

2, An Officer enters the l4th year of service on’
completing 13 years of service calculated from the
year of allotment assigned to him. To illustrate
the point,an officer, whose year of allotment is
1960, enters the 1l4th year of service, in the year
1973, This officer will, therefore, be_eli%ible,for
appointment to the selection grade of the lndian
Administrative Service at any time inthe year 1973.

3. The clarification contained in the preceding
paragraph applies to the Indian Police Service also."

9, The instructions contained in the aforesaid letter
were Superseded.by the subsequent letter issued by the
Ministry of Personnel, Public Grievances and Pensions,
Department of Personnel and Training on 3lst March,1987.
The following paragraphs of the subsequent letter which
are relevant in the present context are the following: =

"2, A question has been raised with regard to the
method of computation of years of service under
these rules. It has been noted that the probationary
training of direct recruits commences in the month
of August and therefore, they will be completing

4 years, 9 years or 13 years of service,as the case
may be, in the month of August. However, some of the
officers might join later, creating a situation
where the seniors become eligible for promotion
later than their juniors in service. In order to
remove such anomalies, it has been decided that

the lst day of July of the relevant year shall be
reckoned for the purpose of computing thefequisite
number of years of service under these Rules.

3+ The position is clarified as under :
(-a) eves s o'e seee oo el

(b) rooo’§ dese .li_... cose

;L/. (¢) Aopointment to the Selection Grade

~ An officer shall be eligible for appointment
to the Selection Grade at any time after lst
July of the year in which he completes 13
years of service subject to the provisions
of the IAS (Pay) Rules,l954 and subject to
the availability of a vacancy in the
Selection Grades For example, an officer
whose year of allotment is 1974 shall be
eligible for appointment to the Selection
Grade on or after lst July,1987,
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iR With regard to the officers appointed to the
Service by promotion/selection, the date of computing
their eligibility to the Junior Administrative Grade
and the Selection Grade, on completion of 9 years and
13 years of service respectively, shall be the first
day of the month following the month in which the
officer has completed the prescribed number of years
of servicey

5. The instructions contained in this Department's
letter No.20019/1/75=AIS(II) dated 17,1.1975 may be
deemed to have been superseded to the extent indicated
above. .

6. These instructions will not adversely affect
those of ficers who have been promoted to the Senior
Scale or Selection Grade prior to 1l3th March,1987,
the date on which the Pay Rules have been amended.

74 These instructions shall apply mutabis
mutandis to members of India Police Service and
Indian Forest Service.® '

It will be noticed from the above that the letter

dated 3lst March,1987 conveyed the decision of the

Government that the lst day of July of the relevant year

shall be reckoned for the purpose of computing the

requisite number of years of service under the IPS(Pay)

'Rules,1954.

11,

The respective contentions of both the parties may

be summed up as follows:

(i)

The basic contention of the applicant is that on
1.141987, there existed four v;cancies in fhe cadre
of Selection Grade Officers of the service and.they
were fxXRixxentitled to get the same., ALl the
administrative formalities for the grant of selection
grade from 1.1.,1987 to the officers ought to have bee
finalised before this date so that they could get

the selection grade from l.1.1987., If a decision

is taken to grant selection grade on a date later
than 1.1.1987, the officers are given the benafite

of arrears of éalary etc; from lst January of the
year in which the selection grade is granted to them.

The applicantshave stated that the Departmental

//
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_ P e =(Screening Committee)cz//

Promotion Committeegmet in the month of February and
considered the case of applicants 1 to 3 for the grant
of selection grade and -in the middle of February it

also recommended their cases for the grant of selection
grade, The case of applicant No.4 was not put up before
the D.P,C, by the départment because of certain delay

in fixing his seniority and he was also entitled to get
the selection grade from lst January,l987. After the
D,P,C, has made iﬁs recommendations, the matter remained
pending in the concerned Ministry and no decision was
taken because of the administrative latches on the part
of the Government, :

As against the above, the respondents have contended
that the rules did not provide for appointment to
selection grade froﬁ a date prior to the date on which
the applicants entered l4th year of service. H&Never,
in view of -the instructions contained in +the letter
dated 17.1,1975, mentioned above, they could be considered
for appointment to selection grade on lst of January,1987.
Since the appointment to selection grade is required\to
be made by selection on merit with due regard to ’
seniority, it was necessary to decide their méni£ with
‘reference to their up-to-date A.C,Rs. dossiers,' Such
A.C.Fs. became available only in February,1987 and,
therefore, meeting of the Screening Committee could not
be convened before that date. The Screening Committee
(Departmentsl Promotion Committee) decides only the
fitness and Eﬂkﬁf.ﬁi merit of the officers and its
recommehdations do no relate tc appointment from a
particular date. The appointment depends upon
eligibility of the officers and availability of the

vacancy. The recommendations of the Screening Committee

are only recommendatory in nature and they have to be

formally accepted by the appointing auphority;
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After complete records became available in February,
1987 the Screening Committee met on 12.2.1987 to
consider empanelment of IPS officers of 1974 batch
for appointment to Selection Grade of the serviceséd
Its recommendations were submitted to the Minister,
(President being the Appointing Authority) on 19,2.87
for acceptance and for appointment of officers to the
selection grade. But the A:ppointing Authority
observed that +the officers had'not completed 13 years
service and asked as to how the officers could be
granted Selection Grade in 13 years. Only after the
Department of Personnel and Training letter dated.
3lst March,1987 had rationalised the method of
computation of year of service 4in the IPS (Pay)
Rules 1954 for abpointment to various grades of
service, the Appdinting Authority approved the
inter-se merit Qf the officers on 18.6.1987 and their
appointment to Selection Grade in the wvacancies

- available on the date of eligibility or those
becoming available after the said date.' As per.the
rationalised method)lsf July of the relevant year
is to be computed for the purpose of eligibility
for computation of length of service for appointment
to different grades. Since no vacancy was available
in Selection Grade on the said date the applicants
could not be ébpointed to the Selection Grade on

-the said date..The applicants could not be appointed

to the Selection Grade even with effect from 1.7.1987.
In the U T, Cadre of the I.P,S. there were 58 senior

_posts on 1.1.1987 of which 25% works out to 14

who would be entitled to get the Selection Grade.
10 offiCers were already in the Selection Grade and
the applicants were just below them in the seniority

list and were thus legally entitled to get the

/
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Selection Grade from l.l.1987. ,

: 8¢

As against the above, the respondents have
contended that as per the amendment of the Rules
with effect from 1.1,1986, the number of Selection

from Y=
Grade posts in U.T. cadre was reduced */* 14 to 9

| with effect from 1,1.86. The amended rules provide:.

for increase in the number of posts in selection

grade to the extent of appointment made to that

grade in a cadre during the period from 1l,1.86 to

13.3.87. The amended rules further provide that

the increased number shall be diminished by one
whenever an officer in the Selection Grade is
promoted to the higher grade until the said nuﬁber
is equal to the number determined in accordance with
the amended fules& The number of posts in the
Selectiqn Grade, though reduced as indicated above,
could be increased to the extent of the appointments
made to Selection Grade from 1.1.1986 to 13.3.87 and
that number shall be diminished by one whenever am
officer in the selection grade is promoted to the
higher scale until such number is equal to the number
determined according to the amended rules. It is not
the case of the applicant that they had been promoted

between 1.1.86 and 13.3.87. In so far as no appointmer

- have been made between 1.1.86 and 13.3,1987, the

strength of selection grade posts remained at 9 and
there was no vacancy in the Selection Grade to

which the applicants could be appointed, Since nine
officers of 1973 or earlier batches were already in
i?lQCtiO“ grade and no officer of 1974 batch had been

appointed to Selection Grade till 13.3.87 there was

no'caie for increasing the number of Selection Grade

D ,
- posts;in ﬂ:ems it abovesaitk sRIrgRioR gx2dR RRSE.

4
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_(iv)
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The applicants were entitled to get Selection
Grade from l.1.87 and the same could not be
granted to them beforeJ1333.1987 because of delay
and latches on the part of the respondents.

As against theébeve, the respondents have
contended that it is not correct that the applicant
were entitled to get the Selection Grade from

1.1,1987, In accordance with the order of l7Jl.75,

they were eligible for belng considered for

app01ntment to Selection Grade with effect from
1,1,1987% The Selection had not been finalised
till after the issue of the orders of 313,87

 Wh1Ch superseded the orders of 17, 1.75 and -

provided for the eligibility from 1.7.87 in
respect of the applicantsy
Officefs belonging to 1974 batch of some of the
cadres like Gujarat, the Jammu & Kashmlr, Himachal
Pradesh, Assam, Meghalaya, Tamil Nadu and Kerala
state cadres were all given selection grade on the
basis of ‘the unamended rules which laid down that
25 per cent of the vacancies in the senior posts'
shall be filled up in the Selection grade. The
de;ision to ﬁgomote such officers of Selection
Grade'was taken before 13.3.874 but ho'such
decision was taken in the case of the applicants.,
With regard to the above, the.respondents
have contended that the applicant's claim for
appointment-to SelectionXBrade is with reference
to the vacancies in the ‘Selection Grade of the
U.T. cadre to which they belohg and not vacancies
in the other cadres. None of the office of 1974

batch of Tamil Nadu and Gujarat cadre was appointed
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to selectlon grade between the period from l*l 87

to 30.6.87. The position in regard to the Government

of Jammu & Kashmir is awaited. The Government of

, Assam, Kerala and Himachal Pradesh granted Selection

Grade to some Ips offlcers of 1974 batch with
effect from l.l¢87. In respect of such officers,

the provision is already avallable to increase the

number of posts in the Selection Grade to the

extent of appointments made to that grade dux ng
the period from 1.1.86 to 13.3,1987{ Since the

applicants were not appointed to Selection Grade

till l3-3£l987 there was no case for increasing

the number of Selection Grade posts for adjusting

them in - the Selectlon urade.

The explanatory_note appended to the.amended rules
states that none of the officer belonging to the

IPS will be adversely affected whereas the applicants

have been adversely.affected.! . .

. With regard to the above, the reSpondents have
contended that the amendment was a comprehen51ve
one carryln%Z%he revision of the pay scales of the
IPS and other related matterss These pay scales
were higher than the pay scales of the service
existing before 1.1,1986." Even on the specific

question of Selection Grade whenit was decided

" to revise the strength of Selection Grade, a proviso

was added to ensure that the officers promoted to
the Selection Grade between 1.1.86 and 13.3,87, were

not adversely affected by the revision of strength

of Selection Grade.' The applicants had not been

appointed to the Select;on Grade during thls period

and were not therefore, affacted by the strength
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of the Selsction Grade being brought doun from
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14 to 9, The applicants had also have no legal
right to promotion as such but have only the right
to be considered, The promotions are made only
when the Appointing Authority decides to fill up
the posts,

X

12, The(ggﬁiiéanygﬁhave contended that the letter

dated 31st March, 1987 from the Department of Fersonnel

and Training which laid down that the 1st day of July of the
relevant year was to be reckoned for the purpose 6? computing
the requisite number of years of service was not in
existénce on 19,2,7987 when the Screening Committee
recommended their names for appointment to tﬁe Selection
Grade, The amended rules also had not come intg force on
19.2,1987, They have further cantended that there is no
rationale for fixing the date as 1st of July and changing
the .original date of 1st of January and that this is
arbitrary and bad ih law, |

13, We have carefully gone through the records of the
case and heard the applicants and the learned counsel for
the respondents at length, At the time of the hearing, '
we were told that after the filing of the application, two
of the applicants have alreédy been appointed to the
Selection Grade, Hopefully, the other two may also get
their appointment in their turn. They,houwsver, stated that
when selection grade is granted to a persony, he is entitled
to put on pips of @ higher rank, e.ges a State emblem and
two stars on the shoulder, uherecas a person who does not
belong to the selection grade, puts on only State emblem

aﬁd one star on his shoﬁlders. The grant of selection grade
also confers pecuniary 'benefits on the person concerned,
There will be substantial financial loss if the higher pay-
scale of selection grade is denied to the applicants for

the periocd between January and July, 1987.

00'120n’
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14, The applicants have not made any allegations of

mala fides in their pleadings. The respondents alsgo

have not stated in their pleadings that non-appointment
of the applicants to Selection Grade was due to their
uhsuitability.
15, It is clear that no appointments in the Selection '
Mt boburls e applicsmts &L:;i,
Grade of the U.T. Cadre of the Indian Police Servicejwere
made during the period from 1,1.1987 to 1.7.1987, The
non=appointment of the applicants was due to the reduction
of the number of Selection Grade posts by the retrospective
amendment of the I.P.S:(Fay) Rules, 1954, u.,e.fs 1,1.1986
and the change in the manner of computation for eligibility
for appointment in accordance with the criteria prescribed'
by the lstter of the Deﬁartment bF Personnel & Training
dated 31.3,1987.
16, In the above factual matrix, we may consider the
following issues which arise for considerationi-
(i) Uuhether the applicants had any vested
be O
right to/appointed to the Selection Grade
and whether they have been deprived of .
the same by the retrospective amendment
of the Rules,
{ii) Uhether the eligibility of the applicants
to appointﬁent to Selection Grade is to
be considered under the unamended rules
or the amended rﬁles.
(iii) Uere the applicants adversely affected by
~ -the retrospective amendment of the rules?
(iv) VWas the choice of the date of 1st July
adoptedqégfkﬁe ietter of the Deptt. of
Personnel & Training dated 31st March, 1987
for computation of eligibility for appoint-

- ment to the Selsction Grade, arbitrary?

0001300,
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(v) uas there any delay or laches on the part

of the Government in processing the cases

’oF the applicants for appointment to the’
.Selection Gradeé

(vi) Were the applicants subjected to discrimi-

natory treatment?

Validity of retrospective amendment of the Rules

17, The first three questions may be considered

together, The applicants have relied upon the decisipns

of the Supreme Court in S, Govindraju Vs, Karnataka SlR.T.C.
& Another, 1986(3) 5.C.C. 273 and in T.R. Kapur Vs, State
of Haryana, 1986(4) S.L.R. 155, |

18, Before considering the ratio of the afgresaid
decisions, it is necessary to refer to the concept of
Selection Grade and the concept of promotion in generaly

as judicially noticed,

19,  In Lalit Mohan Deb & Others Us, Union of India &

Ors., 1973(3) S.C.C, 862 at 866, a Constitution Bench of

the Supreme Court, referring to the Report of the Second .

Central Pay Commission, has observed as followsi=

"It is well recognised thet a promotion post
is a higher post with a higher pay, A
-selection grade has higher pay but in the
same post, A selection grade is intended to
ensure that capable employees who may not get
a'chance of promotion on account of limited
outlets of promotions should at least be
placed in the selection grade to prevent
stagnetion on the maximum of the scale,
Selection grades are, therefore, created in
the interest of greater efficiency."

20, Thusy the concept of Selecticn Grade is that it
is intended to prevent stagnation on the maximum 6f the

scale and to provide an incentive for greater efficiency.,

gou14003
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2. There is a plethora of decisions to the effect that

promotion to a se%igﬁion post is not a matter of right and
™
that mere chancefof promotion would not affect the condition

of service, A brief reference may be made to tﬁe relevant
judicial pronouncements,

22,  In State of Orissa Us, Durga Charan Das, A.I.R.

1966 S.£, 1547 at 1549,‘8 Constitution Bench of the Supreme
Court observed as follouwss=

"It is well known that promotion to a selecticn
post is not a matter of right which can bse
claimed merely by seniority, Normally, in
considering the guestion of a public servant's
claim for promotion to a selection post, his
seniority and his merits have to be considered,®

ey oS g D4

22, In Ramehandra Shankar Deodharlﬁg, State of Maharashtra
1974(1) S.C.C, 317 at 329, a Constitution Bench of the
Supreme Court, referring to its earlier decision in State

of Myéora Vs, G.B. Purchit (1967 SLR 753), cobserved as
follouss= o

Py

"It is now well settled by the decision of théd 7
Court in State of Mysore Vs, G.B, Purohit that
though a right to be considered for promotion

is a condition of service, mere chances of -
promotion are not, A rule whith merely affects
chances of promotion cannot be regarded as
varying a condition of service, In Purohit's
case the districtuise seniority of sanitary
inspectors was changed to Statewise seniority,
and as a result of this change the- respondents
uwent down in seniority and became very junior.
This, it was urged, affected their chances of
promotion which were protected under the proviso
to Section 115, sub-section (7). This contention
was negatived and Wanchoo, J., (as he then wss),
speaking on behalf of this Court observed: "It
is said on behalf of the Trespondents that as
their chances of preomotion have been affected
their conditions of service have been changed

to their disadvantage, WYe see no force in this
argument because chances of promotion are not
conditions of service,"

23, Similarly, in fghammad Shujad Ali & Others Vs,
, g
Union of India, 1975 (3) S.C.C., :76 at 98, another

Constitution Bench of the Supreme Court followed its

000015-09
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earlier decision in Deodhar's case,

24 ,. In Dr, N.C. Singhal Vs, Union of India & Others,
1980(3) S.C.C. 29 at 41, the Supreme Court observed that
"remote chances of prométion could hardly be said to be
conditiog?/of service, which if impaired, would he
violative of Article 16;"

25, In State of Maharashtra Ys, C.A. Kulkarni, 1981(4)‘
S.C.C. 130 at 141, thé Supreme Court has observed as
followsse '

"Mere chances of promotion are not conditions of
service and the fact that there was reduction in
the chances of promotion did not. tantamount to
a change in the conditions of service, A right
to be considersd for promotion is a term of
service, but mere chances of promotion are not,"

26, We may now refer to the decision of the Supreme
Court in Govindraju's case, That case related to the
termination of service of the appellant who was selected
for appointment as Conductor in the’Karnataka State Road
Transport Corporation. His name was placed on the Sélect
List prepared by the Selection Committee duly constituted
for the purpose under the relesvant Rsgulations, He was

not given & regular appointment but was appointed to work

as @ Conductor in a temporary capacity., He continued to

"work for a period of more 240 days, While so working,

his services were terminated by an order dated May 2-4,1985
on the ground oF.his being found unsuitable for the post,
The termination order further directed that the appellant .
would forfeit his chénoe for appointment in terms of
selection and his name shall stand deleted from the R
Select.List, This was challenged by the Appellant on the
ground that the order of termination was void and illegal

Fof non=compliance of Section 25(F) of the Industrial

Disputes Act, 1947, The Supreme Court took note of the

0.0.01600’
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fact that the Appellant had been selected by the

- 16 =

Selaction Committee duly constituted for the purpose
and that he was allowed to be in continuous service
for @ period of more than one year, It was in this
context that the Supreme Court observed that the
inclusion of his name in the Select List confers on him
the right to be considered for appointment as and when
vacancy arises, The following observations of the
Supreme Court are pertinent:-

"Once a candidate is selected and his name is

included in the select list for appointment

in accordance with the Regulations he gets a

right to be considered for appointment as and

when vacanecy arises, On the removal of his

name from the select list serious conseguences

entail as he forfeits his right to employment

in future. In such a situation even though

the Regulations do not stipulate for affording

any opportunity to the employee, the principles

of natural justice would be attracted and the

employee would be entitled to an opportunity

of explanation, though no elaborate enqguiry

would be necessary."(ek}e?kzjg) Ca_
27, The decision in Govindraju's case, to our mind,
will not be of any assistance to the applicants in the
present case, Though the Screening Committee had
recommended their case for appointment to the Selection
d}ade, no Selsct List had been prepared with the approval
of the Government, The Select List would be operative

only after the recommendations of the Screening Committee.

had been accepted by the Government, i.e;, the appointing -

'authority,

28, It is well settled that a statute or statutory
rule can be amended vith retrospective operation. The
I.P. S, (Pay) Rules, 1954, which were amended in the present

case, had been made in exercise of the powers conferred by
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sub-section (1) of Section 3 of the All India Services
Act, 1951, 'Section 3 (1A) provides that "the pouer to
make rules conferred by this Section shall include the

i

power to give retrospective effect from 2 date not

earlier than the date of commencement of this Act, to

the rules or ény of them, but no retrospective effect

shall be given to any rule so as to prejudicially affect

the ihterests of any person tg whom such rule may be

) applicable," {emphasis supplied)

o 29, There is a.liﬁe of decisions of the Supreme Court
on the vélidity of fetrospective amendment s, .

30, In Yg, Commander J, Kumar Us, Union of India,
1982(2} S.C.C, 116 at 126, the Supreme Court Abserved
that "it is settled law that the service conditions
pertaining to seniority are 1liable to éiteratisn by

subsequent changes that may be introduced in the rules

a ~ //"

and{?xéépﬁltd the extent of pretecting promotions that

have already been earned under the previous rules, the

2
»

revised rulss will operate to govern thes seniority and

Futufe promotioﬁ proépects of all the personms in the
, concerned Serﬁide? In that case,'the Appellant had

been induéted inﬁoAthe cadre long before the promulgation
v of the new rules, Coﬁsequently, the Supreme Court held

that the new rﬁles cannot be made applicable to him, °

31, In Y.V, Rangaigflg, 3.-Sréenivasa'Rao, 1983(3)
'S.C.C. 284 at 289, the Supreme Court observed that

Uthe uacancies thch occurred prio; to the amended rules,
would be gouerned by the old rules and not by the amended

rules," In that case, the Supreme Court noted that under

the old rules, a pamel had to be prepared svery year in
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September and proﬁotiohs should have been made out of

the panel, The rules were amended before that which

" had the effect of depriving some employees of their

right of being considered for promotion.’

32, . A Constitution Bench of the Supreme Court in

‘State of Gujarat and Another Vs, Raman Lal Keshav Lal

Snni, 1983(2) S.C.C, 33 at 61, had to consider the
constltutional validity of amendmenu to the Gujarat
Panchayat Act, 1961 made with retrospectiue effect which
sought to extinguish the status of Secretaries, officers
and servants of the Gram and Nagar Panchayats who became
members of a Service under the State on being allecated
to the Panchayat Service, It was observed that their
status could not be extinguished by a retrospective
amendment of the Act, The following observations of the
court are pertlnent
"Nou, in 1978 before the Amending Act was bassed,
thanks to the provisions of the principal Act
of 1961, the ex-municipal employees who had been
allocated to the panchayat service as Secretaries,
Officers and servants of Gram and Nagar Panchayats,
had achizved the status of government servants,
Their status as government ssrvants could not be
extinguished, so long asthe posts were not abolished
and their services were not terminated in accordance
with the provisions of Article 311 of the Constitu=-
tion, Nor was it permissible to single mxk them
out for differential treatment, That would offend
Article 14 of the Constitution,™.
33. In ex-Capt, K.C. Arora & Another ¥s, State of
’ L 4
Haryana and Others, 1984(3) S.C.C. 281, it was observed
that the Government cannot take away the accrued rights
of the petitionsrs by making amendment of the rules with
retrospective effect,: In that case, under the pld rules,
the petitionsrs were to be given seniority by counting
the period of Military service and the amendment of the

rules - with fetrospeqtive effect sought to deprive them

of the same,
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34, In T.R, Kapur's case, the Supreme Court referred
to the earlier decisions on the subject and observed that
the rules defining qualifications and suitability for

promotion, are cenditions of service and they can be

‘changed retrospectively. This rule is, however, subject

to a wéll—recognised principle that the benefits acguired

under thé existing rules cannot be taken away by an
amendment with retrospective effect, that is to say,
there is no power to make such @ rule under the proviso

to Article 309 uwhich affects or impairs vested rights.

" In view of this, the Supreme Court observed that "unless

it is specifically provided in the rules, the employees
who are already promoted before the amendment of the
rules; cannot be reverted and thesir promotions ﬁannot

be recalled,"ﬁ¢}¢@%d57>‘%//

35, Reference may also be made to the récént decision
of the Supreme Court in P.D. Rggaru%} & Dthers Vs. State
of U P, & Others, 1987(3) S.C.C.622;>;here it was observed
that though the Government has powers under proviso to

Article 309 to make rules and amend them giving retros-

‘psctiue effect, if the rules purport to take auay the

" vested rights and are arbitrary and not réasonable, then

such retrospective amendments are subject to judicial
scrutiny if they have infringed Articles 14 and 16 of
the Constitution, . In that case, the effect of the = *
amendment of the rules ués that Assistant Engineers who
had become members of the Service under the old rules,
would no lbnger be members of the Service and uwould be
required to wait till their selection and appointment

under the amended rules, Accerding to the Supreme Court,

such an amendment would be hit by the provisions of
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Article 14 and 16 of the Constitution.

36! The aforementioned cases do not .lend support to

the contention of the applicants that their eligibility
for appointment to the Selection Grade should be governed
by the unamended rules. The reason is that they have not
;:::fﬁ;veloped any vested rights in regard to such
appointment, unlike the persons who were parties before

the Supreme Court in the said decisions,The names of the
applicants had not been included in a select list for
appointment, as in Govindraju's case. They had not already
earned promotion under the unamended rules, as in Wing
Commander J,Kumar's case. Similarly the cases of Rangiah,
Raman Lal Keshav Lal Soni, ex Captaih K.G,Arora, T.Re\
Kapur and P.D.Aggarwal are clearly dlstlngulshable on their
own facts. It should also be borne in mind ‘that in tne
presént case, the impugned améndment of the rules were -
made in the context of the implementation of the
recommendations of the Fourth Pay Commission which were
beneficial to the Service as a whole in terms of higher
scales of pay and other benefits. Therefore, the reduction
in the strength of the Selection Grade brought about by
the amended rules, cannot be said to be unjustified or
~unreasonable. The reduction of the posts in Selection Grade
which reduced the chanCes of appointment of the applicants
to Selection Grade, cannot, therefore, be called in
question,’

Shoigce of lst July as the relevant date

37. The question whether the choice of date is reasonable
or not would depend upon the facts and circumstances of
each case, In the present case, in the letter of Department
of Personnel and Administrative Reforms dated 17th January,
- 1975, it had been stated that an officer will be éligib;e
for appointment to the Selection Grade at any time
" in the year 1973. The letter did not indicate as to why
this crlterla of eligibility was adopted. In the
subsequent letter dated 31st March,1987, reference
has been made to certain anomalies which had been brought
to notice in regard to the method of computation of years of
service. It was noted that the probationary training of direc
recruits commences in the month ofﬁ'August and, therefore,fhej
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servicesas the case may be, in the month of_ﬂugust.
However, some of the officers might join later, creating

a situation where the senicrs become eligible for promotion
later than their juniors in servics, In order to remove
such anomaiies, it uas decided that the first day of )
July of the relevant year shall be reckoned for the

purpoee of computing the requisite numbér of years of
service for eligibility for appointments, The letter

dealt with not only appointments to the Selection Grade

but 2lsoc appointments to senior time-scale and to the
junicr administrative grades, The change of date from

1st January of the year to 1st July of the year, was thus,
applied uniformj;?%?;;r all appointments to the senior
time-scale, junior administrative grade and Selection
Grade, This would indicate that the persens who were

to be appointed to the Selection Grade uere not singied
oﬁt,For discriminatory treatment,

36, The Supreme Court had occasiﬁn to consider whether
the fixation of a particular date is arbitrary or un-
reasonable,

37, In D.R., Nim Vs, Union of India, A.I.R. 1967 S.C.
1301, the appellant questioned his seniority which was

to be determined in accordance with the provisions containec
in Indian Police Service (Regulation of Seniority) Rules,
1954, Tﬁeée Rules required first to ascertain the ye;r

of allotment of the person concerned for determination of
his seniority., In doing so, the Government of India

directed that officers promoted to the Indien Police

Service should be allowed the benefit of their continuous
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of ficiation with effect only from May 19, 1951, The

appellant challenged the order because the periocd of

officiation from June, 1947 to May 1951 was excluded

for the purpose of fixation of his seniority, His

grievance was that there was no rationale bshind

selscting this date, Upholding this view, the Supreme

Court observed as followsi=

"It would be noticed that the date, May 19,

1851, to begin with, had nothing to do with

the finalisaticn of the Gradation List of

the Indian Pglice Services because it was

a date which had reference to the finalisa-

tion of the Gradation List for the I.A,S.

Further this date does not seem to have

much relevance tg the question of avoiding

the anomalous position mentioned in para,®

of the affidavit, repreoduced above, This

date was apparently chosen for the I.A,S,

because on this date the Gradation List for

all the earlier persons recruited to the

Service had been finalised and iswsued in a
samewhat stable stage, But why should this

date be applied to the Indian Police Service

has not been adequately explained, Mr. B,R.I,
Iyengar, the learned counsel for the appellant
strongly urges that selection of May 19, 1951,

as a crucial date for classifying people is
arbitrary and irrational, We agree with him

in this respect, It further appears from the
affidavit of Mr, D.K, Guha, Deputy Secretary

to the Government of India, Ministry of Home!
Affairs, dated December 89, 1966, that "the
Government of India have recently decided in
consultation with the Ministry of Lau that the
Ministry of Home Affairs letter No,2/32/51=AIS
dated the 25th August, 1955, will not be
applicable to those SCS/SPS officers, who were
appointed to IAS/IPS prior to the promulgation

of IAS/IPS (Regulation of Seniority) Rules,1954,
and the date of the issue of the above letter in
their earlier continuous officiation was approved
by the Ministry of Home Affairs-and Union Public
Service Commissi on," It further appears that "in
the case of Shri C,S. Prasad alsoc, an IPS officer
of Bihar, a decision has been taken to give the
benefit of full continuous officiation in 8¥Xwkx
mERk officiatien in senior posts and to revise
his year of allotment accordingly," But, it is
stated that "as Shri Nim was appointed to IPS

on the 22nd October 1955, i,e,, after the promul-
gation of IPS(Requlation of Seniority)Rules, 1954,
and after the jissue of letter dated 25th August,
1955, his case does not fall even under this
category." The above statement of the case of
the Government further shows that the date, May
19, 1851, was an artificial and arbitrary date
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having nothing to do with the application of

the first and the second provisc to R.3(3).

It appears to us that under the second proviso

to R.3(3) the period of officiation of a parti-

cular officer has to be consider=sd and approved

or disapproved by the Central Government in

consultation with the Commission considering

all the relevant facts, The Central Government

cannot pick out a date from a hat - and that is

what it seems to have done in this case - and

say that a peri od prior to that date would not

be deemed to be approved by the Central Govern-

ment within the second proviso."Qalpﬁuﬁoqduij&;
38,  In D.S. NaKara Vs, Union of India, 1983(1) S.C.C.
305, the Supreme Court had to conéider the relevance of
a date fixed by the Government in the context of the
liberalised pension scheme, On May 25, 1979, the Central
Government issued an Office Memorandum whereby the formula
for computation of pension was liberalised but made it
applicable to Government servants who were in service on
March 31, 1979 and retired from service on or after that
specified date, By another Memorandum dated Sept.28, 1979,
this was extended to the Armed Forces persocnnel with a
stipulation that the new rules of pension would be effective
from April 1, 1979 and may be applicable to all service
of ficers who become/became non-effective on of after that
date, Following the decision in Nim's case, the Supreme
Court held that there was no rationale in the fixing of
vthe above=mentioned dates by the Central Government,
39, In H.V. Pardasani & Others ¥s, Union of India &
Ors., 1985(2) S,C.C. 468 at 475 and 476, the Supreme Coyrt
considered the question of the validity of the rule providing
for fixation of senicrity between the direct recruits and
promotees in the grade of Section Officer on the basis of
the quota reserved for direct recruits and held that

prescription of quota had become necessary to work out a

scheme constituting a service manned by both the direct
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recruits as well as the promotees, Note 2, appearing
under Rule 12(5) of -the Central Secretariat Service Rules,
1962, dealt uith the definition of approved service as
followsé-

"In case of persons included in the Select List
fFor the Section Officers' Grade ‘'approved
service! for the purpose of this rule shall
count from July 1 of the year in which the
names of the officers are included in the
Select List, in the case of direct recruits
to the Section Officers' Grade, such service
shall count from July 1 of the year following
the year of the competitive examination on
the results of which they have been recruited
provided that where there is & delay of more
than three months in the appointment of any
candidate, such delay is not due to any fault
on his part," ‘

44, It was contended that the fixation of July 1 of the
for 0G—
year/counting approved service was arbitrary, The Supreme
9

Court observed that this: . ~initially appeared to he

- somewhat arbitrary but after hearing the counsel the court
agreéd with the submission advanced on behalf of the Union
of India thét in the process of direct recruitment, there
was considerable delay although the compeﬁitive examination
was held in one year, by the time the selected officer
comes to join the post, more than a year is lost, Therefore,
a rational view has been taken of the situation and for the
computation of length of service the particular positioh
had been made, The Supreme Court observed that in their
view, this was really not open to challenge an an arbitrary
provision, o ¢
41. In thé light of the foregoing discussion,\it cannot
he said that in the instant case the choice of 1st July of
the releuant-year for the purpose of computing the sligi=-
bility for appointment tﬁ the senior time=scale, the junior

‘administrative grade, and the Selection Grade of the Indian
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Police Service and the Indian Administrative Seruésf,
was arbitrary or unreascnable, The same cfiteriéﬂalso
applies t; all members of the Service uithout any
discrimination, The applicahts-have not snown as to how thi
date is arbitrary, To our mind, if there is a nexus
betueen the date of 1st July and the object sought to be
achieved, it cannot be construed to be arbitrary or
unreasonable, The Respondents have stated in their letter
dated 31,3,1987 that the choice of this date was made
keeping in mind the timing of the probationary training

of the direct recruits, The applicants have neither
assailed nor disputed the relevance of the reasons given
by.the respondents, In the circumstances, it cannct be
concluded that the choice of 1st July.as the relevant

date for computing the years of service for appointment

to the Selection Grade is arbitrary or unreasonable.

\*4

Question of delay and lafgches

42, As has been pointed out above, the number of posts
in the Selection Grade had been reduced retrospectively
from 1,1.1986, In view of this,; the delay and ‘laches on
the part of the Government inm processing the cases of the
applicants for appointment to the Selection Grade, as
alleged, is Hardly of any relesvance., Even if the process
had been completed and the applicants had been found
éuitable for appointment, there vere no vacancies in th%
Selection Grade.as on 1,1.,1987. In the c¢ircumstances,
the allegatibn regarding delay and irggges on the part

of the respondents is devoid of any substance,

The guestion of discrimination

43, Admittedly, officers belonging to the 1975 batch

of some of the cadres like in Gujarat, Jamnu & Kashmir,

Himachal Pradesh, Assam, Meghalaya, Tamil Nadu, and
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Kerala, were given selection grade on the basis of the
'unamended rules, Provision has already heen made under
the amended ruleé to increase the number of posts in

the selection grade to the extent of appointments made

to that grade during the period from 1.1.1986 to
13,3.1587. The applicants were not appointed to selection

grade till 13,3,1987, Therefore, the guestion of discrimi-

&

nation, as alleged by the applicants, does not arise, In
the management of any all-India Service on State~uise
cadreipasis)synchronisation and identical p:cspects of
promotion cannot be posd ble and such differentiation
is inherent in the nature of such & Service opérated on
a State-wise basis,

44, In the light of the above discussion, uwe are of
the opinion that the applicants are not entitled to the
reliefs prayed for in the preéeﬁt application, The

application is dismissed, with no order as to costs,

\Dr‘i\ij " v\fQ)
= =y % | Tt g
{S.P, Mukerji) (PeK, Kar'tha)

Administrative Member Vice~Chairman{Judl, )



