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CENTRAL AEMINISTRATIVE TRIHJNAI*,ffRINCIPAL BSNCH^ISEW

EELHI.

0.A,No.407 of 1988 Date of DBcisicssi 6,7,93.

, Jai Narain Petitioner.

Versus

Union of India & otl^rs Respondents,

For t!^ petitioner: Shri A.S.Grewal#Counsel.

For the respondents# Shri B.S.Oberoi# proxy counsel

for Shri Anoop Bagai-Counsel.

OORAMi

Hon*bl© Mr.Justice V.S.Haliroath,Chairman,

Hon'ble f4r,S.R<Adi^,Member<A)

CroDaiEKT(ORAL)

(By Hon'ble Mr.Justice V.S.Maliinath,Chairman)

The petitioner was appDinted as a

Constable in Delhi Jblice on 2.5.86 on a ten^rary basis

By the ii^ugned order (Ann^ui^-A) dated 17.3.87

his services were terminated in e3<ercise of jjovjera

oDnferred by Rule 5(l)/ol^the Cfentral Civil Services
(Temporary Service) Bules«1965 . It is the said or^r

^ich has been challenged in this application.

2,. Shri A.S.Grewal# learned counsel appearing

for the applicant^ firstly contended that Rule 5(1) of ^
the Oentrai Civil Services Temporal^ Service Rules# 196!

is not applicable to the petitioner on tiie ground that

the said rule stood superseded on the coming into force

tte Delhi Police Act and the rules framed thereunder.

It is not pps^ble to accept this contention? firstly

for the reason that Rule 5(1) of the Temporary Services

Rules, 1965 makes it clear that the police coistables

are governed by the iselhi Police Rules made thereunder,

Section 5(b) o£ tte Delhi Poli^ Act psvides that

the recruitment to, and the pay# allowances and all

ether conditions of service of members of, the

Delhi Itellce shall be such as may be prescribed.
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In exercise of this , rule ,making pox^er, the Govemrtent

has prescribed mder notification dated 1^.12.80

the different statutory provisions which shall be

applicable to all subordinates, civilians and Class

IV employees of ths^lhi Police in addition to the rules

and regulations under the I^lhi Police Act. Under item

No»21 of the said notification tte Central Civil

Services (Temporary Service) Rule; 1965 have been raaife

applicable. It is,therefore; clear that the petitioner

is gDvemed by, Ri^e 5 of Cfentral Civil Services(Temporai

Service) Rules# 1965. Our attention was,hoTi<ever, dravm

to tte provisions of Rule 5(e)(i) of the Delhi Police

Appointment and Recruitment Rules, 1980 which say that

all direct appointments of employees shall be macte

initially on purely ten^prary basis. This provision only

.prpyides for. making temporary appointnent. It is not

inconsistent with Rule 5 of the Temporary Service Rules,

1965.Whereas Rule 5(e) (e) of the Delhi Police

Appointment and Recruitment Rtiles,1980 speaks of' direct

appointment on temporary basis^ Rule 5 of the Temporary

Service Rules, 1965 governs the field of termination

of temporary employes. The two provisions operate in

two different fields; one in tl^ field of appointment

and the other in the field of termination. There is

no inconsistency between the two sets of statutory

provisions justifying the inferenos that Rule 5 of

the-central Civil Service (Temporary Service) Rules, 1965

stood repealed on the coming into force of the Delhi

Police Appointment and Recruitment Rules^l980. Hence,

it is not possible to accept the contention that tie

petitiotB r is not governed by Rule 5(1) of the Temporarj

Service Rules, 1965.

3, It was next contended that the petitioner's

services could not have been terminated without giving

the petitioner an opportxmity and showing cause
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particularly having regard to the fact that the reason

which motivated the authority to terminate the services

is the misconduct of the petitioner in being absent

from duties for several days. Support is dirawn for this

arguement from the stand talcen by the respondents in the

reply wherein they have assigned the reasons which lead

, them to take action to. terminate tl^ services of the

petitioner. It is necessary to state at tte out set that

the impugned pr(fer of termination does not ^eak of any

reason for terrnining th^ servioe^s pf_ .p®ti"fcip|i®jr„, .

rrmuch less of any misconduct on the part of the petitioner,

No stigma is attached by the in^ugned or<fer. It is also

well settled by the decision of the Supreme Court
•

reported in Judgnent Today 199l(l) S'.C. 180 betv^en

'State of & another Vs. Kaushal Kishore Shukla*»

followed by this Tribunal in O.A.No,94 of 1987 between

Tej Ram Vs. Unipn_of India & others. The law laid down
<

on the subject is that when the Temporary Service Rules,

1965 give power to the competent authority to terminate -

the services of a temporary employee in accordance with

the Said statutory provisions, it is open to the

competent authority either to terminate the service in

accordance with tte said statutory provisions or. to take

punitive action by holding a disciplinary enquiry. It is

laid down that it is for the competent authority to

(fecide as to whether it should act in acoordance with

tl© Temporary Service Rules or hold a dicipliaary enquiry

for the purpose of imposing a penalty. In this case,

, the authority has opted in favour of e^rcising statutory

power of terminating services of a temporary Police

Constable invoking Rule 5<1) of the Temporary Service

Rules> 1965. Thus, the competent authority was duly

empowered to do so as ruled by the Supreme Court. The

mere fact in the reply filed by the respondents the

reason fior the action Is stated that absence of the
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petitioner cannot vitiate the order of termination

of the petitioner from service gs misconduct has not

beei adverted to in the order as a ground for

terminating the services of tl® petitioner. There

is thus no substancse in this contention,

4, The last contention ur^d by the learned

counpl for the petitioner is about grant of leave

encashment. The respondents have stated in the

reply that the leave encashment was not given to the

petitioner as he aid not apply for the same. The

dear stand taken by them is that if tte petitioner
\

applies for the same and if he is entitled to the

encashment of tl^ leave if the same is to his credit,

he vTould be entitled to claim the same from the

authority. As there is no prayer of the petitioner

for a direction to grant him benefit of leave

encashment# no positive direction in-ftiis behalf is c

called for. ^t is,hoi«ver, made clear that if the

petitioner makes a claim in this behalf, the sane

:^all be examined and if he is entitled for the same,

the same shall necessarily be granted to him. Subject

to the aforesaid observations, the application

stands disposed of. No costs# /

(S.R.Ad/®) (V.a.MALIMATH )
member(a) chairman.

(ug)
13071993.


