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(By Hon'ble Mr,Justice V.S.Malimath,Chairman)
The petitioner was appointed as a
Constable in Delhi Folice on 2.,5.86 on a temporary basi:
By the impugned order (Annexure-A) dated 17.3.87
his services were terrinated in exercise of powers
cnnferfed by Rule S( 1)/«‘)%)”the Central Civil Services
(Temporary Service) Rules,1965 , It is the said order

which has been challenced in this application.

2. Shri A.S.Crewal, learned counsel aprearimg
for the _applicantp firstly contended that Rule 54(:1) of \
the OCoentral Civil Services Temporary Service Rules,196!
is not applicable to the e titioner on the ground that
the said rule stood superseded on the coming into force
the Delhi Police Act and the rules framed thereunder.
It is not possible to accept this contention; firstly
for the reason that Rule 75’(1'1) of - the Temporary Sex_:viceé
Rules, 1965 makes it clear thaﬁ the police cor&:ableé
are governed by the Delhi Police Rules made thereunder.
_S{ecti..onr 5{b) of the Delhi Police Act povides that
the x:ecm\itn’%ent to, and the my, allowances and all
cther conditions of service of members of, the

S/ Delhi Tolice shall be such as may be prescrilked,



In exercise of this. rule making vower, the Govemment
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ha§ prescribed under notification dated 17.12.80
, the.different statutpry wovisions which shall be
-applicable to all sﬁbordinates, civiiians and Class
IV employees of thebelhi Police in addition to the rules
and reguleition-s under the Delhi Poiice Act. Under item
No.21 of the said notification the Central Civil
Services(Temporary Service) Rule,1965 have been made
~ applicable. It is,therefore; clear that the petitioner
is ga;\remed by Rule 5 of Central Civil Services(Temporar
Service) Rules,1965. our attention waé,fxov;ever. drawn
to the provisions of Rule 5(e) (i) _~of_. the Delhi Police
Appo intment aﬁd ~Recrui-&nent Ruleé, 1980 which say that
all direct appointments of employees shall be made
initial iy on purely temporary basis. This prox}is ion only
,..pr,ov_ide.s.ﬂ,fei:..m@king temporary appoint#ent- It is not
in;;onsisterit_with Rule 5 of the Temporary Service Rules,
1965.Whereas Rule 5(e)(e) of the Delhi Police
' Appojhmen’c and Recruitment Rules, 1980 speaks of direct
appoin'tmn£ on_témporary basis, Rule 5 of the Temporary
Service Rules, 1965 govems the £iéld of temmination:
of temporary emplovees, The two provisions oparate in
two élifferent_ fields: one in the field of appointment
and the other in the fieid of termination. There is
no. inconsistency between the two sets of statutory
provisions . jusi:ifyix:\g the inference that Rule 5 of
the. Central Civil Service. _(‘l‘e'rnporary, Service) Ruleé. 1965
stood repealed on the coming into force of the Delhi
Po}.ice‘Appqintrrentiand Recruitment Rules;1980. Hence,
Ait is not pos sible to accept the contention that ths
petitiore r is not governed by Rule 5(1) of the Temporary

Service Rules,1965.

3o, ’ It was next contended that the ;étitioner's
services could not have been terminated without giving

~~ the petiﬁionEr an opportunity and sbowing cause
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particularly having regard to the fact that the reason
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which motivated the authority to terminate the services
is 1_ihe misconduct of the petitioner in being abéent
from duties for several dayse Support is drawn for this
arquement from the stahd taken by the respond&nts in the
reply wherein they have assi gned the reasons which lead

. them to take action to. texmmate the services of the
petitioner, It is necessary to state at the out set that |
the imppg;ed#,gvzﬂ'@ar of termination does not speak of any

_reason for temmining the services of the petitioner = -

rrmucﬁ less of any misco;'xduct'on the part of the petitioner,
No stigha 'is. att_ached by the impugned oxder. It is also
well ‘settled by the decision of the Supréme Court
reported in Judgrent Today 1991(1) SiC. 180 between

'State of U.?. & another Vsg Kaushal Kishore Shukla',

followed by this Trlbunal in 0.A.No.94 of 1987 between
Tej vRam_Vs. ,}Um.on«of} India & others, The law lald down
onthé subj_ecfét is that when the Temporary Service Rules,
1965 give power to. the competent authority to te minate ~
fbe services of a temporary employee in accordance with
the said statutory provisions, it is open to the
éompetent authority either to terminate the service iﬁ
accordance with the said staﬁztory provisiéns or to take
punitive action by holdiﬁé a disciplinary enquiry. It is
laid down that it is for the competent authority to
deciée as to whether it should act in acw rdance with
the Temporary Service Rules or hold a 'dicipiinary enquiry
for the purpose of imposing a penalty. In this case,

the ‘authority has opted in favour of exercising statutory
power of term:i;na“ting services of a temporary Police
-éonstabl'e inﬁoking R‘uie 5(1) of the Temporary Service
Rules; 1965. Tims, the ccmpeten{:v authority was duly
empowered to do so as ruled by the. Supreme Court. The

"mere fact in the reply filed by the respondents the

reason for the action 1s stated that absence of the
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petitioner cannot vitiate the 'order of termination
of the petitioﬂer from service as misconduct has not
been adverted to in the order as a gmund for
terminating the services of the petitioner. There

is thus no substance in this contention._

4, . The last contention urged by the learhed
courel for the petitio’néf is about grant of leave
encashment. The respondents have stated in the

reply that the leave encashment was not given to the
petitioner as he #id nbt apply for the same, The
c‘,lea_r_l sfana taken by them is that if the petitioner
applies for the same and if he is entitled to the
encashment of the leave if the same is to his credit,

 he would be entitled to claim the same from the

authority. As there is no prayer of the petitiomer
for a direction to grant him benefit of leave
encashment, no positive 'direclz_tion in this behalf is c
called for, it is,however, made clear that if the

. petitioner makes a claim in this behalf, the same

chall ke examined and if he is entitled for the same,
the same shall necessarily be granted to him, Subject
© the aforesald observations, the appl icatien
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stands disposed of, No costs.
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