V/ﬁokoNo. 360/88.

IN THE CENTRAL ABDMINISTRATIVE TRIBUNART .

PRINCIPAL BENCH

NEW DELHI

0.ANo, 936/89

Hon'ble Shri S.R. Adige, Member (A)

Hon'ble Smt. Lakshmi Swaminathan, Member (3)

K.N, Saxena,

S/o late Shri I,N, Saxena,

Sr., Commercial Officer (Rates),

Nor thern Railway Headquar ters,

New Delhi. eo e Applicmt

(By Adwocate Shri KNR pPillaei)

!81‘§U83

1, Union of India, through
The General Manager,
Nor thern Railway, New Delhi,

2. Shri DP Khanna,
Sr, Transportation Officer,
Northern Railway Headquarters,
New Delhi,

3, Shri SC Seth,
Divisional Operating Supdt.
Nor thern Railuay, Ambala.

4, Shri BP Singh,
Divisional Operating Supdt.
Nor thern Railway, Moradabead.

5., Shri HS Sandhu,
Asstt, Commercial Supdt.,
Delhi Division, Northern Railway,
New De Ehiv

6., Shri Amarjeet Singh,
Divisional Transportation Supdt.,
Nor thern Railway, Jammue

7. Shri NN Srivastava,
Divisional Operating Supdt.,
Nor thern Railway, Rllahabad,

8, Shri RC Srivastava, )
Divisional Commercial Supdt, (Catering),
Nor thern Railway, Lucknow,.

Date of decisiaons J‘{: (7,8"
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9. Shri AC Chadha,
Asstt, Transportation Officer,
Noerthern Railway, Baroda House,
New Delhi,

(By Advocats Shri P.S. Mahendru)

O.R.No, 360/88.,

A.P., Chaudhary & anothsr, \
S/O Late Dro JeR o Chal.ldhary,

Statistical Officer,

Nor thern Railway Hgrs.,

New Delhi, _

B-19, Satyavati Colony,

Ashok Vihar Phase III,

Delhi-110 052. - '

B.N. Singh,

late Shri Balram Singh,

Oivisional Commercial Superintendent,
Northern Railuway, Moradabad,

B<.?, Satyavati Colony,

Asho.: Vihar Phase III,

Delhi-110 052, e Applicants

(By Adwcate Shri KNR Pillai)
versus3:

Union of India
through the
General Manager,

Nor thern Railuay, o Reépohdent .

(By Advocate Shri PS Mahendru)
ORD_ER

/ Hon'ble Smt. Lakshmiu5uaminathan, Member (Judiciel)_7

In this Order two O.As, are being dealt with
together as the issues raised in both the basés are '
sim;lar in naturs, In these J.As. three applicants are
involved, namely, S/Shri K,N, Saxena, A.P. Chaudhary
and B,N, Singh .lThe épplicant in 0.A. 936/89'uas recruited

as a commercial apprentice in Commercial Department whsreas
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in 0.A. No, 360/88, spplicent No. 1 is an officer <£ézf?

- belonging to the Transportation (frafFic Department)

and applicant No. 2 is an officer%in the Commercial
D?partment of thé Nor thern Railua;.

-2. The Suprems Court,*ghileldfsposing ﬁf_Spacipl
Writ Petitioﬁ, in-V;;endar Kgmar,fﬂengfal Manager,

Northern Railways v, Avinash Chggd;a Chadha & Drs.

(éivii'Appeal No. 2013[59 dated 2544.1990 (c0py.enclo§ed§>
stated that the difeétions given ﬁy them ubuld be subject
to the petitions uhich~aré already pending before ﬁha,
Centrél Administrétive Tribunal, ﬁeu dalhi. The OAs
pending at the time of the judgme&t of the Hon'ble Supreme \
tourt-have been refarred.ﬁo in'théir jddgment uhi§h

include the;pfésant J.AS Anotherfcase uhiﬁh was pending

at that time has been subsequéntly decided by the Tribunal

~ in B.R. Sharma v, UDI & Ors. on 3.12,1991 (DA No. 397/88)

R

toge ther wi th tuo_other connected OAs 563/88 and 677/89
(Annexurs 6).

3¢ The leafnéd counsel appearing on behalf of the
' ' stated that the applicant

applicents in the two ORs befare Jg[bb?@ soughtanumber of

relies but at the time of hearing .he, .pressed only
' in DANp,936/89

'onarralieﬁ given in para 8(b)/uhi ch reads as follous i-

® direct that the seniority in Group B Service
of the gplicant and respondents 2 to 8 shall
. be based on the position in the Group B panel
of 13.3.1987 which incorporates the rssult of -
the first Group B selection after revision of
'seniority in 1983 in pursuance of -the judgment
of the Delhi High Court in LPA 220/72 and if ~
Traffic Apprentices are to be given higher
seniority in Group B by interpolation in earlier
Group B panels, officers from commercial cate-
gories like the applicant who were not partiss.
‘to the litigation, should not be allowed to suffer
but should be considered for similar intsrpolation
so that the relative seniority position established -
by the panel of 13.3.87 is.not varied to their -
disadvantage.® LU :
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The applicante haye also filed MA No, 3633/94 in
OR No. 936/89 and MA No. 3659/94 in DA No, 360/88 -

for carrying put certain emendments in the OAs but

-theee have also pot been pressed at the txme of hearing.

For the sake of convenience, the ar%ugegts of Sh,KNR Pillai
in 03;936/89 are, being referred ggphgre uhlcﬁ gli°been[
4 After hearing both the 1earned counsel and

Y .
perusing the Judgment OﬂLSUpreme Court in Virendar

er

Kypar, General M Nor ther Railua's v, Avinash

' handra Cgadhe & Drs.(Supra) and the rele vant Judgmente

mBntloned therein, the grievance of the appl;cants is

that the respondents have not given them the beneflt

of the judgment of ‘the Allahabad High Court in Harish

_ dated 3.12.199i.q5,ether persons;belenging to the

@ommercxal Department or the Traneportatlon Departmert

who ves similerly s;tuated.‘ Shfi KNR Pillai, learned

therefore

» counsel for the Bppllcant has, / " sume%ted that a

4;51mllar order &s passed by the Tr;bunal in DR, Sharma's

case ®ay also be given in this cese.
;5. In order to apprec1ate the facts relatlng to the
'present appllcatlons reference may be mads to the rele-

vant portions of the Judgment of the Hon ble Supreme

'Court 1n Ulrendar Kumar s caee uherein it hes been stated

that Class III service in the Trafflc and Transportetlon

Department consists not only of Traffic Apprentlces but

"1 also of other categorles. Houever, the promntxon to

Class II post is not made exc1u31velyﬂfrom Classultl
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service of Traffic and Tranqurtation Departmentj
‘The incumbents of Class II sefvice in Commercial
Department are also entitled to be congidsred

for promotion to Class II postsf Hence, a combinad _
seniority list of Class IiI serv%ce both in

the Traffic and Transportation Despartment as
qsll as the Commercial Departmén#, is brenare&:
The promotion to Fu;ther posts viz,, to Class I
posts and to the posts of Jupior Admihistrative
Grade ars thereafter mde from the incumbents of
the Clags II.posts. The respondants had

filed a Writ Petition in the Delhi High Court

being aggrisved that thair seniority &n the

cadre of Relisving Transportation Rssistants

~was not correctly fixsd according to the

quota rule of 25 ¢ 75, The learnad Single Judge
rejected the peﬁition against uhich‘apneal was
filed. The Division Bench in Letters.Patent
Apozal No, 220 of 1972 did not agr=se ‘uith the
learned Single Judge and decided ths matter

on merits condoning the dzlay in the circumstances

of the cases, The Division Bench stated as follouss=

" By issuing the urit of mandamus
in this cass, we are only setting
at rast fhe uncertainty and
disparity which is prevailing in
the various divisions of the
Northern Railuay in the matter of
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fixation of inter—se-seniprity of Traffic

Apprantices and Rankers. Ths Railuay

Administration have themselves admitted

that in Allahzbad divisign of Narthern

Railway, Seniority has besn granted tg

Traffic Apprentices according to their

guote anainst the vacancies which acourr ed

from 1,4,54 onwards, In cage of commercial

apprentices who are similarly situated

senigrity has be=n assioned vig—a=vis

r2main according to their aqupta on the

basis of their roster positions 1.5.9 2te,

Th=re is no £2330n why the appn=ll-Ats should

be doprivad of what is leg2lly dus to them

gven if they have anprosched this court

after som2 dslav,

For the reasons stated above,the Lstters
Patent Apn=2al is accanted, the judaoment

of the learned single Judge on auestion No,1
is set aside and reversed and we hold that
the writ p=tition was not belated and uas
not lizble to dismissal on the ground of
latches, The find on gquastion no.Z,Having

been uph=21d by us, the anpellants,are entit]ad.
to the grant of writ of Mandamus directing

respondents 1 to 3 to fix the senigrity of

Traffic Apprenstices, in the licht of the

‘ observations made by thelsarned slgglg Judase ggg

s uph=ld by us, The seniority list,Anpexure £
attgched'to the writ petition is guashad. Ths
respondent Railway Administration shall drauw
the seniority list within 3 months from today
and proceed to make confirmations and/or
further promaétions in the higher grade in
accordance with law, rules and orders in

force from time to time;"

e N A
— . ) e s e trpmeem s s R othus
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This decision of the Division Bench is of

July 30, 1975. Against this decision the

Railuways preferred a special leave petition
which was dismissed. Thereaftsr, the
| Railwsys prspared a frash seniority list
in 1976, 1t apbeérs that this s;niority
list took care of the grievances only of
the employess who uwere pa;ties to the ‘
petition, Againsf the said seniority list,
therefore, some of the Tpa??ic Apprentices
filed a writ petition being Writ Petition
i ' No.948 of 1976 challenging the seniority.

® That writ petition was transferred to the )

" Tribunal and numberad as T.A. No.246 of 198B5.

1t appears that in the meanuhile in 1983,

the Railuays, in complisnce with the
- Judments delivared by the High Courts 6?
% Allahabad and Punjab & Har?ana prepared
| a fresh seniority list, and the Tribunal
diSpOSEd-DF the transﬁer-pétition (TR No.246
of 1985) by order dated June 25, 1986. By |
this order, the Tribunal obsarued that the
application before the Tribunal was to
direct the respondent-Railuays ( ths appellant
herein) to quash the impugned seniority list,
i.e. the seniority list of 1976 and to

prepare a fresh seniority list and to make

ST

the confirmations and promotions in accordance

with the fresh seniority list, The Tribunal

'observad that relief had already been granted
g . by the Delhi High Court in LPA No, 250 of

1972 by'its decision which is already referred
: | to asbove. Hence, no Presh dirsctions were

ih )}é' ' necessary. The Tribunal also found that a
./ ‘
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presh seniority list had been preparad in 1983
in pursuance of the directions given by the

High Courte ecove oo The Tribunal also made
i£ clear that unless otheruise orderzd by the
compstent authority or the High Court, as the
case may be, the seniority list prepared in

pursuance of the directions of the High Court

shall be acted upon aﬁd $

% the confirmations and promotions

made on the basis of that list within
a~period of four months from the date
of the receipt of this order. Furthar,
promotions shall be made strictly in
accordance with the 1ist orepared in
41983 in pursuance of the directions

of ths High Court in LPA Np,220 of 1972

It eppears, therafors, that the Railways had

prepared a seniority list of 1983 in pursuancs

_of the directions of the Delni High Court in

LPA No,220 of 41972 decided an July 30, 19175, The
grievance of the pstitioners in TA No.246 of
1985 (Writ petition No.948 of 1976) was against

the seniority list of 1976 and since that

- geniority list was SUpersedad by 1983 1ist wuwhich

the Tribunal observed uas in pursuance of tha

High Court’s directions, nothing syrvived in

 the grievance of the applicants there (viz.

Chadha and oth=zrs in that spplication ).

THOUQUQrf- the applicants A,C, Chadha & drs. in
. (cee 17/87)
T.A.No. 246/95 filed. contempt petition/in the

Tribunal for ponaimplementatian of the Tribunal's

_ order,ﬁuhiﬁh . the Tribunal passed the impugned

order dated Sep tember 14, 198§)which was the subject

matter of the Special {eayve Petition in Vjrendra

Kumar's case.

e ——— ¢ TN
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6. " Paragraphs 8 to 10 of the Supreme Court Judément

e i T o e

in Virender Kumar's case ere quo ted belous=

w g, Two additional facts need be statsd, The
combined seniarity 1ist which was prepared
in 1983 of Class-1I1 posts for promotion to
Class=-II posts was finalised in March 1987
and wes made the basis of the postponed
selection to Class=1l sarvice as per orders
of the Tribunal on 9.,12.1987, the Treffic
Rpprentices who became eligible for promotion
in the first batch af tar fevision of seniority
were considered by 8 Revisw Departmental
Promo tion Committee and interpolated in the
Class=-11 panels of 1972-73 and 1975-76. As °
a result , the seniority of the personnel . ‘
from the Commercial Department was affected
since direct recruit-Traffic Apprentices ‘
from the Traffic and Transportation Department
were given seniority according to the gquota
and rota rule from 1954 onwards  Hence, M/s
A.P. Choudhary and KeN.Saxena, officers
belonging to the Commercial Department
approached the Tribunal by their applications
Nos, 360 of 1988 and 936 of 1989 respectively,
challenging the neu seniority list, and
also on the ground that they were not parties
to the earlisr procesdingse’

-9, It further appears that thpee of the respondents,
Chadha, Sandhu and Malik' filed an '
spplication before the Tribunal making a
grievance that they were not given their due

" promotion. That application is &lso pending
before the Tribunals _ o
10, It also appears that the Departmental

- Promotion Committee prepered fresh panels=the
first panel was for promotions to the posts
which were vacant between 1972-73 and 1975-76
and the second for the vacant posts for the
year 1978-79, In_ the second panel, KN Saxena
stands eplacted o : :

76 . | The Sﬁp:éme Court'fina;ly éame’to tﬁq conclusion
'thét the reSpondénts had uorked‘ou; the promotion of the
'applicanﬁé ﬁptO‘CIQSS II_Sefvice 06 the basis off the neu
;aﬁiﬁrity list:df thé Class,IIvSerbice uﬁto iQBS.- |

it uas;also stated.that_tha promotion to Class'II amjabd;é;
‘were not the szjéct mat ter Qf thg'urit pétition befére

the High Court and it was held th& the Tribunal had gone
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beyond the scope of the original petition in giving
relief to the applicants in the contempt petitionéo
The Supreme Court, therefore, held that the respon=
dents (original app}icants) were nﬁt entitled to claim'
in these proceedings as 38 matter of right promotioﬁs to
any higher posts, The éourt also held that ths respon-
dents will not be entitled to the higher salary on the

principle of ® no work - no pay®. Im paragraph 13 of

the judgment, the Supreme Court has also made the

following observations &=

m It is true that the sppellant-Ralluays’
had failed to give correct effect to the
de cision dated July 30, 1975 of the High
Court in LPA No, 220 of 1972 and had kept
the matter hanging till this day for no
fault of the respondents.”

B. After referring to the judgment of the Supreme

Court in the aforesaid case, the Tribunal in:B.R. Sharma

| {Supra)

& Ors, Ve ubl & Ors, he' given the following directionsé-

% In the conspsctus of the aforesaid.
facts end especially kesping in vieu

the position that §/Shri Narula, Gupta
and Chadha had qualified in the test

of 1978-79 we would direct that these
three applicants should be considered

for interpolation in 1972-73 pansel if
they are gligible according to their
revised seniority and if they are also
suitable accocrding to their ACRs, pro-
vided the vacancies existed, In deter-
mining the yacancies it has also® to be
kept in vieu that if a junior has been
included in the panel uwhose grading was
not higher than that of any of the three
applicants oT if any Jjunior who would
not have come in the zone but was inclu=-
ded even with a higher grading than

that ofany of the applicants, he would - .
have no claim overl the three applicants.
50 far as Shri Ved Prakash is omncerned,
if he had failed in viva Vvoce in 1979,
then his case for interpolation has to
be considered only in a later penel
according to the rules and principles

of the Railuay Board after he qualifies
in the selection. If e a result of
consideration as above, if eny existing
incumbent in the panel is ad wersely affec=
ted, he should bs given a chence of heering
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f// : or representation in accordance with the
jff basis principle of natural justice

7 (1986 (3) SLR 416 < Jhamen Singh & Ors.

' Vs, Union of India)e Ths © nsideration

as proposed 1in this pars should be finali-
sed within 8 period of six months from the
date of receipt of a copy of this order.”

9, The Supreme Court has jtself referred 10 the fect
that the applicant, Shri -KeN, Saxena, stands selected
in the,second panel for the year 1978-79, From the

judgmend nf:tbacaupremancaurt in \irenden Kumar's casg,

it is ssen that the respondents were dirscted to prepare
@ ' . geniority list in the manns: girected by the Delhi
High Court in LPA No, 220/85. This they hawe done only
_ ' Court im that case
in respect of the agplicants before thef and not to persons
who 8are similarly situated as the applicants in the tuo

O0.As before uSe In the light of the judgment of this

Tribunal in BeR. Sharma's case, the respondents are direc-

O

® ted to consiéer the claim of the.applicants in DeA, Now
. the
g36/89 and D.R. No. 360/88 for interpolation in /1972
and 1973 panel prouided they hawve qualified in the test
25 prescribed under the rules and they ars otheruwise
eligible according to the re vised gepniority list im
accordance.uith'the rules, proided also that the yac ancies
oxisted at that timee’ It is also clarified that in
accordance with the judgment of the 5ugreme'Couft in

[even 1f are so found eligible f

/seniority from !}render'Kumar's casa,Lthe applicanﬁipill not be entitled

an earli=r :
date they to any arréers of pay in the higher posis Houwe ver, they

Ve

will be entitled to proforma promotion and fixation of
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/ pay from the date of promotion after inclusion

fff‘ ' of their name in the earlier panel,

10, in the result, the two OAs are allowsd and

- disposed of with the above directions. No costs,

St Grafln - Z

( smt,Lakshmi Smaminathan)

Member (3) \3 Member (A)
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