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JUDGPEMT.

This is an application under Section 19 of the Adrainiatratiue
1

Tribunals Act, 1985 filed by Shri Uirender Pal Singh, D,puty

Collector, Central Excise, against the impugned order

No, A.2a012/37/85-EC/SO(p) dated 18.8,1986 passed by the

Central Board of Excise and customs, Mtfa Delhi (Annex, A-1 to

the Application).

2. The applicant is an officer of the Indian Customs and

Central Excise Service. During the year 1983, he uias posted as

Deputy Collector of Cen^i^al Excise , Ahroedabad. According to the

applicant, his services mere rated much above average and he

enjoyed Laxcellent reputation for integrity and performance etc.

The following instances support this statements

(a) Mia appointment as a Member of the OPC chaired by

the Chief Commissioner of Income-tax, Ahmedabad in

March, 1933 # :

(b) his empanelment for the post of Deputy Secretary

and his appointment aS such in November, 1983, and
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(c) his subsoqusnt enipan«lm«nt for tho po3t of Director

in 1985-86 and tho soloction for th« post of

Secrstary, Food Corporation of India in 1986,. ,

3, Ulhil« working as Oapifby Sacratary, Departmant of Official

Languagas, ha recaiuad a lattar datad 18.8.1986 (Annaxura A-l)

indicating the follouing adverse antry in his confidantial report

for tho year 1983-84t

"There are reaeons to si^pect the officer's integrity."

The applicant (aade a detailed representation against the

^ '' said adverse entry comaiunicated to hira belatedly uithout any

supporting instances or material whatsoever. In response, he

received a cryptic and a non-epeaking order purported to have been

passed by the SeOretary (Revenue) (Annex, A-3 to the Application).

The disposal of his representation established complete non-

application of mind by tho appellate authority.

4, In accordance with the Department of Personnel & A,R,

Memo. No. 21011/1/77 Estt. A dated 30.1.1978, the ACRs should be

recorded within one month of tho expiry of the report period; the

adverse entries alonguiith a mention of good points should be

communicated within one month of their being recorded and the

representation against adverse remarks should be decided within

three months of its submission. The instructions of the Pniniatry

of Home Affairs dated 21,6.1965 for filling up the column relating to

integrity have also not been followed. No diary has been m^intainad

by tho reporting officer regarding instances which createdsispicion
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about his integrity. Nor any folloui-up action was communicated

to th« applicant. The adverse •ntry uas coramunicated to the

applicant after a delay of 31 months uithout giving any instance

or ground for suspecting his integrity. During the year

1933-84) the applicant uorksd under tuo Collectors and it is not

knouin as to luhich period these entries are related. In the

application before the Tribunal, it has been stated by the

applicant that another ACR relating to the year 1983 uas actually

written in 1964 but the same uas destroyed and a fresh ACR

for 1983 Was uiritton in 1986 and communicated to the applicant

on ie«6,ig86« According to the Ogpartment of Personnel

instructions, the reporting officer while recording adverse

entry should give an indication of the efforts to reform made by

him by uay of guidance etc. and the resiult of such efforts should

also be mentioned. The representation of the application uas

also disposed of after more than seven months while it should have

been done within three months. The orders rejecting the

representation being cryptic and non-speaking are also bad

in lau« The applicant does not remember any case where his

integrity could have been si^pected and the pleas taken by the

respondents in their counter are wrong. The learned counsel

for the applicant cited some caSe law to support his arguments.

These are (i) ATR 1987 (2) CAT 360, This deals with quashing of

. . /

bald and non speaking orders, (ii) ATC 88 Vol. 6 page 666 -

Tejinder Singh Us. UOI. In this case also, no details uere
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communicated to th« applicant and it waa held that in8tano«s

roust be giw«n by th« respondanta where conduct of tha applicant

is involved. If there is a slur on the character of a person,-

the exact instances must be quoted, (Hi) ATC 88 Vol. Ml p. 385 -

Pi# Shashidhar Vs« UOI, In this case* the adverse remarks were

expunged by the Tribunal as it was held that the appellate authority

had not applied its roind,and (iv) T-999/85 decided by the Principal

Bench in thi^^ase of N.K. Dikahit Vs. UOI. In this case, it mas

held that confidential remarks attacking the integrity of a person

do attract judicial revieui.

5. The respondents in their reply have stated that the

represtntation of the applicant against the adverse remarks

was considered carefully by the competent authority and the same

tuas rejected as the adverse remarks bisre based on confirmad

facts and the applicant had no prima facie case. It has been

submitted that the remarks recorded by the reporting/reviewing

officer in the C.R. of their subordinate officers are essentially

their personal opinion and this being an administrative matter,

it is not open to judicial revieui. It has been explained that the

adverse remarks communicated to the applicant from hi® aCR for the

year 1983 are on integrity only. The applicant's integrity came

under suspicion in a case of adjudication in which large quantity of

silver (sias aeizedj. The applicant passed an order on the file

relaslng the silver, idhen the reporting officer came to know

about it through a highly secret source of intelligence, he
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directed the applicant to change the order telasing silver into an
A

order of confiscation and imposition of penalty on the parson

concerned. Subsequently, as the party started pressuring the

applicant, ho tried to evade .the party by remaining absent for

long periods. For this prolonged abcence, separate action was
i V

taken against the applicant and punishment awarded. This incident

' • • , .

not only aduereely reflected on the applicant's integrity but also
i

rebuts his claim of firmness in his decisions and clean public

dealing®. The learned Sr. Standing Counsel for the respondents

said that the reasons for suspecting the integrity of the applicant

i . •were known both the applicant and the reporting officer and, therefore,
. • A

it was not necessary to inform the applicant of the reasons

for suspecting his integrity. The reporting officer taking a

realstic and humane view did not go beyond recording adversely

about hia integrity in his CR and as he did not want to harm

^the applicant further since the evil consequences mere

and both the parties knewabout the incident, no further action uas

taken except recording the adverse C,R, Shri Ramchandani said

that various guidelines have been prescribed by the Gevarnment

in the matter of writir^ of ACRs but those are not statutory rules.

In the case of 3.R. Raghupati U®, State of A.P., SCC 1988 Vol. Ill

page 313 on administratiwe law, it has been mentioned that only
t

mandatory prowisions are binding but directory provisions are

/net mandatory and therefore, not binding and in such cases,

judicial intervention would not be necessary. At best, the

respondents could be asked to elaborate the reasons and decide the

Case within a period of three months.
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6, It is difficult to accept th« contention of the

respondents that the applicant knew the reasons for adverse

entries very uell and, thereforef it was not necessary for reasons

being given to him. It appears that the applicant had been

punished for absence from duty during the year 1982 but no such

thing happened in the year 1983» The statement of the respondents

in para. i5,2 of their reply ^ for prolonged absence, separate

action had been taken against the applicant and punishment auiarded

is apparently urong as the occurrence took place in 1983. According

to the theory of the respondents, the applicant tried to avoid the

parties in uhose favour he had given an order earlier and changed

it on the pressure of his superior officers later and thus, he

(das avoiding to see the party concerned. In any case, if the

senior officer asked the applicant to change the order releasing

silver into an order of confiscation and imposition of penalty
/

on the person concerned, this itself is not a very correct thing

to do. It is doubtful if a superior officer should interfere

in quasi-judicial matters and it uias brought out during arguments

that the Collector came to know from secret information that the

applicant had released the silver on receipt of illegal gratification,

Thas is a very serious matter and if it true, mere change of

order would not be enough and making an adverse remark about the

applicant's integrity in his ACR would also not be adequate if the

superior officer knew reason to believe that the applicant

had taken illegal gratification in paseing an order^ Very serious

act ion should have, been taken because if the charge,could be
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prQvedy this could euen Itad to the ddtsp5^^1 of th» applicant.

It is not opan to a superior officer to compound such a aarioue

offancs. It has baen statad that the Collector had baen tranafrrrad

and there uas, therefore, delay in uriting his ACR. But av/an

then, delay of 31 months in writing the C,R» cannot be justified*

Besides, there ar® clear instructions regarding filling up of the

integrity column in the character mlla. The procedure requires

that uhare the officer's integrity is beyond doubt, it should be

30 statad but in Case there is doubt or suspicion, the column

should be left blank and action taken as under:-

I

\ (a) A separata Secret note should be recorded and follouad
up. A copy of the note should aiao ba sant together
with the Confidential Report to the next superior officer
i»ho uill ensure that the follou up action is taken
expeditiously. Bhere it is not possible either to certify
the integrity or to record the secret note, the Reporting
Officer should state sither that he has not watched the
officer's work for sufficient time to form a definite
judgment or that he has heard nothing against the
officer, aa the case may be.

(b) If, as a result of the follc^Siup action the doubts
or suspicions are cleared, the officer's integrity should
be cerCified and an entry mads accordingly in the
Confidential Report.

(c) If the doubts or suspicions are confirmed, this fact
should also be recorded and duly communicated to the
officer concerned.

^ (d) If as a result of tha folloui up action, the doubfes or
suspicions are neither cleared nor confirmed, the
officer's conduct should be watched for a further period
and thereafter action taken as indicated at (b) and
(c) abov/e.

(Ministry of Home Affairs O.n. No. 5l/4/64-E-att, (A)
dated 21.6.1965).

A senior officer like the Collector of Central Excise would

• certainly know of these instructions, ^

7. In view of the above facts especially that no reason®

haue been given to suspect the integrity of the officer and that the

representations have been rejected by cryptic and non-speaking
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ordars, in particular uihara the character of a person

has been attacked, thare is no other alternative but to

quash the adverse entry made in the CR of the applicant.

The ifl^pugned orders are^ tharefora, quashed and tha

application is allodad. There uiill, however, be no order

as to costs.

(B.C, Mathur)^^
Vice-chairman,

22.11,1988.


