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JUDGMENT &

This 1s ‘an application uﬁdlf Sacti;n 19 of the Administrative
Tribunals Act, 1985 filed by Shri virender Pal Singh,'n.puty
Collactar, c.n£ral Excise, against the impugned order -

No, A.23012/37/95e£c/sa(p) dated 18,8,1986 passed by the .

Central Board of £xcise and Customs, New Delhi (Annex, A=l to

ths Application),

"2, The applicant is an officer of the Indian Customs -and

Central Exciss Sservice, ODuring the year 1983, he was posted as
nepﬁty Collector of Central Exciss , Ahmedabad. According to the
appiicant; his ssrvices wers ratgd much above average and he |
enjoyed : excsllent raputatiﬁn for integrity and parformance etc,

The following instance® support this'statomanté

(a) His appointment as a Member of the 698 chaired by
the Chief Commnissioner of Income-tax, Ahmedabad in
Maxch, 1983» ! S

(b) his empanelment for the post of Deputy SeCretary

and his appointment as such in November, 1983, and



.

(c) his subsequsnt empanelment for the post of Director
in 1985-86 and the sslectipon for the past of

Secratary, Food Corporation of .India in : 1986, '

3. Mhilo working as Dgputf Secratary, Dgpartment of Official
Languagus; he recsived a lettsr dated 16;8,1986 (Annexurs A-1)
indicating the following adverss eniry in his confidential report
for the ysar 1983-84:

’"Thoro ars Teasons to suspect the officer?'s integrity,”

The applicant made a detailed rspressntation against the

said adverss entry communicated to him belatedly without any

supperting instances or matsrial whatsoever. In response, he
received a cryptic and a nen-Gpsaking order purported to have been

passed by the Sycretary (Revenus) (Annex. A-3 to ths Applicatien).

The dispesal of his representat ion established complete non-

application of mind by the appsllate authority,

4, In accerdance with the departmont of Personnel & A.R.
Memo. No. 21011/1/77 Eatt. A datad 30.3.1973, the ACRs should be
recorded within one month of ths sxpiry of thq raport period; the
adverss antriosﬁalonguith a mention éf good points should be
communicated within one month of their bsing recordsd and the
repreaantatioﬁ aéainst adverse remarks should be decidsd within

thres months of its submission, The instructions of tha Ministrcy

of Home Apfairs dated 21,6,1965 fer filling up the column rslating to

integrity have also not besn followed. No diary has bsesn m aintainad

by ths reporting officer regarding instances which createdsuspicion
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about his integrity., MNor any quloﬁeup action was communicated
toc the épplicant. The adverse entry was communicated to the
applicant after a delay of Si montha without giving any instance

. or ground fqr sqspecting his integrity. During the year
1983-84; the épplicant worked under two Collectors and it is not
knomn as to which periodAthésa entTies are related, In the
applicétion before the frib;nal, it bas besn stated by the

- applicant that another ACR ra;ating to the year 1983 was actually
written in 1984 but the same was destroyed and a fresh ACR
for 1983‘wa9 written in 1986 and comﬁunicatcd to the applicant
on 18,8,1966. According to the Dypartment of Perscnnel
instructions; ’tha‘raéorting officer while recording aﬁVcrse
lentry should give an indication of ths effortsvto_raform made b&
him by way oflguidané. etc.land the rasult of such efforts should
alsc bs mentioned. The representaticn of the application was
also disposed of aftar more than seven months while it should have
) . _

bsen done within thres months, The orders rejecting the

-

-

representation being cryptic éﬁd nen-spaaking are also bad:.

in law, The épplicant does not remember any case whara'hié-
integrity could have been suspected and the pleas taken by the-
raepm‘wd'ents in their counter ;re wrong, The 1e_arﬁad counsel

for the applicant cited some case law to support his arguments.
These ars (i) ATR 1987 (2) CAT 360. »Tﬁia deals with quashirg of
bald and non speaking ordere, (ii) ATC 88 Vol. é page 666 =

(}mwﬂv\ ‘ Tejinder Singh Vs, UDI, In this case also, no details wers



$—-4 =3

Acommunicatad to the applicant Qnd it was held that’inetancns

must be given by the rQSpondgats where conduct of the applicant

is involved, If there is a slur on the character of‘é person, -

the exact'instancga m;st bé gquoted, (iii) ATC BB.Ubl. VI p. 385 =
M. Shashidhar vs. UOI. In this cass, the adverse remarks wers
sxpunged by the Trib;nal'as‘it was held that the appellate authority
“had not applied its mind,and (iv) T<999/85 dscided by the Principal
Bench in theéase of N.&K. Dikshit Vs, UDI.I In this case, it was
,h?ld that confidential ramarkévattaﬁking the integfity of a pefson
de attrac£ judieial revieuw, |

5.> The respondgnts in thoif reply have stated téat the
)‘ repreé&ntation of the applicant against thes adverse remarks
~was considared carefglly‘by the competent authority and the same
wés.rajactad as the adverse remarks wsre based on‘confirmed

facts and the applicant had’no prima facie cas;. It has besn
submitted tha£ the remarks rueﬁrdad.by the repurt;;g/reviuuing

of ficer ;n the C.R, of their ;ubordinata officars‘arb'ussentially
their personal opinion and this being an administrative matter,
| it is not open to judicial r;uiqw. It has besn explained that the
_gdversa rémarks communicatedA to the applicant from his ACR for the
year 1983 are on integrity only. The applicants integrity cams |
under suspicion in a caé; of adjudication in which largi quantity of
silver was seized, The applicant passed an order on the file
relasing the silver. !Jhen the Teporting officer came to know

about it through a highly secret source of iﬁtelliginco, he



\ were known both

-directed the applicant to chahg; the order fnl%%ing silver inte an
order of confiscation and imposition of ﬁanglty on £he parson
conc;r;ed. Sussequontly, as fhe party sparted préssuring the
applicant, he tried ﬁe evade gthg paity by rama;ning absgnt for

. long parioda; For this ﬁrelonged aﬁsenca, separate action was

taken agaihs£ the applicant and punishment awarded., This incident

not only adversely reflected on the applicant®s integrity but alsc

i

i . -

rabu‘t:s'his claim of firmness in his d‘cisiohs and clean public
ﬂ-alingn. The learnsd Sr, Standing Counsel for ﬁhe feépondents
said thaﬁytha Teasons fér suspecting the intsgrity of ths applicant
the applicant and the reporting officer and, therefore,
N . ,
it was not nscessary te inform the applicant of the raaéons
for susb.cting his integrity. The reporting officor taking a
lfualstip and humaene visw did not go beyend racordiné advorsnly.'
about his integrity in his CR and as he did not want £6 harm
{ the applicant férth-r gince the evil\cnnéequonces merevhaagzzé
and both the parties knew about tha iﬁcidont, no further action was
taken excapt ;ocording the adverse E,R. Shri Ramchandani sa;d
;hat various guidnlinas have been prescribed by th;vsau@rnment
in the matter of uriting of ACRs but these are not étiatutory rules,
In the case of J.R. Raghupati Vs. State of AsP., SCC 1983Av‘ol. II1
page 313 on administrative 1aw,/it has been m-nﬁiunéd that only

t

mandatory previsions are binding but directory provieions are

Va

net mandatory and therefore, not binding and in such cases,

Jjudicial intervention would not be necessary, At best, the

respondents could be asked to elaborate ths reasons and decide the

case within a period of three months,
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6. It is @ifficult to accept the contention of the
respondents that the applicant knew the raaeoﬁs for advsrse
"entries vary well and, therefore, it was not nscessary for reasons
being given to him, It appears that the g?plicant héd been
punished for absence from dutyﬂ dur ing the yo;;r 1982 but no such
thing happsned in the year 1983, The statement of the respondents
| ol | :

in para, 6,2 of thair reply ﬁg; for prolonged absence, separate
action had been t aken against the applicant and pﬁnishm.ht awarded
is apparently wrong as the occurrence took place in 1983, AébordinQH
to the ;haéry of the reppondants, the applicant tried £o avoid the
parties in whoge févour he had givcn an order ssrlier and changed
it on the pressure of his supsrior officers later and thus, hs

was avoiding_to sce the party 6oncdrn.d. In any case, if the
senior officer asked the applicant to change the order relsasing
silv;r into an order of confiscation and imposition of penglty

oh the par;on concerned, this itself is not a very correct thiné
to do, ' It is doubtful if a aupprior of ficer should 1n£arfuro

in guasi-judicial méttore and it was brought out during arguments
that the Collector ceme to know from s-cr;t information that the
applicant had releassd the silver on rocaipf of illegal graéifiCation.
This is a very sericus mattar'and if it §;§?£ruo, mere chargs of

order would not be onouéh and making an advefss remark about the
aﬁpliﬁant's integrity in his ACR would also nbt be adequate if the
superior officer knew or had reason to believe that the applicant
had teken illegal gratification'in passing an order, Vsry serious

action should have besn taken because if the charge ,could be
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T In view of the above facts especially that no reasons

- 7a |
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preved, this could sven lead to the di!p%jigi of th- applicant,
It is not open to a ;upurior officer to compound such ; serious
offencs., It has been stated that the Collecter had b-en’transfsrrnd
and there was, therefors, delay in writing his 353. But sven
then, delay of 31 months in writing the C.R. cannot be justified.
Besides, there are clear instructions regarding filling up of the
integrity column in the character mlls, The procedurs requires

that where the officer's integrity is bsyond doubt, it should be

so stated but in case there is doubt or suspicion, the column

. should be 1aft blank and actioﬁ taken as unders-—

(2) A separate secret note should be recorded and folloued
. up. A copy of the note should 21%c bs sant tegether

with the Confidential Report to the next superior officsr
who will snsure that the follow up action is taken
expeditiously., Hhere it is not possible either to certify
the integrity or to record the secret note, the Rgporting
Officsr should state either that he has nat watched the
officer's work for sufficient time to form a definite
judgment or that he has heard nothing against the
officer, as the case may be,

(b) I, as .a result of the follow:up action the doubts
or suspicions are cleared, the officer's integrity should
be cerfified and an entry made accordingly in the
Confidential Report, ' .

(c) If the doubte or suspicions are confirmed; this fact
should also be recorded and duly communicated to ths
officer concsrned, : '

’ (d) If as a result of tha follow up action, ths doubbts or
. suspicions are neither cleared nor confirmed, the
officer's conduct should bs watched for a further period
and thersafter action taken as indicated at (b) and
(e) above,

(Ministry of Home affairs 0,M, No, 51/4/64-E-stt. (A)
dated 21,6.1965),

A senior officer like the Collector of Centrsl Excise would
certainly know of these instructions., % v sovnk —sflany ubyy Fe MW“'»«?
Tpsor b bacome i Loroinivg Dps Vo B Cosn g ,
have been given to suspect the integrity of the officer and that the

reprasentations have been rejected by eryptic and non-spsaking

v
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orders, in particular where the character of a person
has been attapkad, there is no other alternative but to
quash the adverse entry mhdo in ﬁﬁe CR of tha;applicant.
The igpug;wad orders aTe, thorefor-, quashed and the

application is allowsd, Thers will, however, be no order

2.
(B, Mathur) IR
Vice~-Chairman,
22.11.1988,

as to costs,



