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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

0.A. No. G.A.32/1988
kxR 0, AL50/1988

DATE OF DECISION

(1) Pardeep Kumar Dua
(2) Ramesh Chander Yadav

CORAM :

~ The'Hon’ble Mr,

¥

The Hon’ble Mr.

N

23.12,1988,

-Botitioner Applicants,

Shri G.N.. Oberoi

Applicants,
Advocate for the Petitiorer(s)

Versus'

Respondent

Union of India & Cthers

_Mrs., Raj Kumar Chopra

Advocate for the Respondent(s)

KAUSHAL KUMAR, MEMBER.

1. Whether Reporters of local papers may be allowed to see the Jud gement ? 7//2/)

2. To be referred to the Reporter or not ? 7"4

3. Whether their Lordships wish to see the fair copy of the Judgement ? ,\(

4. Whether to be circulated to other Benchas? /'?

A N

(KAUSHAL KUMAR)

MEMBER.



(1)

(2)

. CENTRAL ADMINISTRATIVE TR IBUNAL o
PRINGIPAL BENCH, DELHL

Regn. No. Q.A 32/.1.288. DATE OF DECISION: 23.‘12 88.

Pardeep Kumar Dua esss Applicant.
V/S . :
Union of India | +sss Respondents.

Regn. No. Q.A. 150/1988.
RlamQSh Chaf:lder Yadav o ..g’ Applicant.
| | V/s. '

)

Union of India & Others ... Respondents.

CORAM: Hon'ble Mr, Kaushal Kumar, Member.

For the Applicants oo Shri G.N. Oberoi, Counsel,
For the Respondenté o oo Mrs. Raj Kumari Chopra,
; Counsel.
JUDGEMENT'

These two applications (O.A. 32/1988 and
O.A. 150/1988) have been filed by the applicants’
under Section 19 of thekAdninisfrative Tribunals

Act, 1985 and since the facts giving rise to the

said applications are similar and the impugned order

dated 31.10,.1987 {Annexure A=l in both the applications)

is also the same, it is convenient to dispose of both

,-tpé applications by this common judgment,

-2,  The applicant'in 0. A. 32/1988 was transferred

from Delhi Cantt. and he joined the office of HQ GHE {P)

Sri Ganganagar under the Chief Engineer, Bhatinda Zone

‘oh 27th August, 1984, Sri Ganganagar is a tenure station

and as per pollcy gu1de11nes, the applicant gave his

optlon of threq¢h01ce stations in order of preference

‘for posting after completion of his tenure of three

years as Delhi, Sirsa and Hissar {Exhibit 'Bf filed with
tEe‘counter-affidavit).,Vide order dated 31,10, 1987
(Annexure A-1 to the'applicatibn),'the applicant was

transferred to Sirsa, which was the second station as

per preference given by him,
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3. Similarly, in the case of the applicant in
OvA.! 150/1988, he had joined H.Q. C.W.E.-(P)lSri Ganganagar
under the Chief Engineer, Bhatinda Zone on 28th August,
1984, which is a tenure station and he had also given his
option in order of preference for posting at Delhi,
Sirsa and Hissar on completion of his tenure for three
yeérs (Exhibit 'B' of the counter-affidavit in O, A. 150/1988

This applicant was transferred to Hissar, which is the

‘third sfation in the order of preference given by him,

vide order dated 31.10.1987.

"4,  The case of both the applicants is that as per the

policy guidelines issued by the Department, the longest
stayee had to move out first on completion of tenure in

acéordance with. the preference given by him. It has been

po1nted out that one Shri Mahesh_ Chander who had 301ned

Sri Ganganagar on‘4th September, 1984 had been transferred
to Delhi vide order dated 30th July, 1987 even though
he had not completed his full tenure of three years in

preference to the applicantss The case of one Shri

Chander Shekhar Rawat was also referred to, who had been

transferred from Sirsa to Delhi.
5. The above transfers have been challenged as be1ng
in. contraventlon of the policy guidelines relatlng to

transfers issued by the Department and as being discrimina-

' tory.

6. The policy guidelines regarding transfers of

civilian subordinates in’MES are contained in the letter
dated 25th October, 1984 issued by the office of Headquarters
destern Command, Engiheers Branch, filed as Annexure A=3

to the counter affidavit in case No. OA 32/1988, and this
has been amended from time to time. Pars 13 of the said
guidelines reads as follows: = | ‘

“Move of longest stavees/promotees

13, When‘bosting becomes necessary the

v///z;;/6~0*£/ longést stayee in the station will be moved,
= - :
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When moves on promotion are involved, the
-promotees will be moved if no volunteers are
available and not the longest étayee. In
determining the longest stayee in a station,
all MES formations located in the station and
~the adjacent locglities will be taken into
" consideration. Grouping of various adjacent
stations will be as per Appendix B.“

Appendix *B' to the sald communication dated 25th Gctober,
adjacent
1984 indicates the Grouping of/Statlons in Western Command

for postlng purposes and the grouplng against Bhatlnda
zZone from,where the two applicants were transferred is
_ indicated as Bhatinda / Bhasiana. Para 25 of the said
- circular dated 25th October, 1984 under the heading
' '"Postings to tenure station! reads as follows: -
m25,  The instructions/guidelines in Appendix
E to this letter will be followed with regard
to posting to / from tenure station," .
Para 3(d} of Appendix Et relating to instructions /
. guidelines regarding transfer from / to tenure stations
reads as follows: =
' "(d) Every individuai nominated for service in
tenure station must complete his full tenure
before posting-back to one of his choice stations.
For the purpose of determining the period of stay
in a tenure station, an individual must be ‘
physically present in that office for the full
period of tenure except for the leave earned
during that period. If, for reasons, due to
illness or extreme compassionate grounds an
individual is repatriated prior to completion
of his tenure, he will again be nominated to

- tenure station after an expiry of 3 years of
service, "
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The,céncept_of 'physical presence' as envisaged in the
polﬁcy guidelines for transfer from a tenure station to
one of his choice stations, was furtﬁer clarified by

-HQ Wesfern Command Engineers Branch, Chandimandir letter

No.‘30203/505/ElC (1), dated 23rd November, 1987, filed

~//,/[\//Zu..._ﬂw“’pas Annexure A3(b) to the counter-affidavit,

Para 2 of



Ak

-4 - ‘ '
the said letter dated 23rd November, 1987 reads as

f&llows: -

0, Para 3 (d) of Appendix 'E! to this HQ '
letter No. 30203/394/EIC{I) dated 25 Oct 84
stipulates that every individual posted to a
tenure station must complete his full tenure
before posting back to one of his choice
stations. For the purpose of determining the
period of physicyl stay at a tenure station,
the individual must be physicylly present in
that office for the full period of tenure
except for the leave earned during that period.
It has been observed that the above stipulation
is not being implemented correctly, in that
individuals posted at tenure stations are being
repatriated earlier than the expiry of the
stipulated tenure of 3 years or 2 years, as the
case may be. It is further clarified as under: -

(a) The individual posted in a office at tenure
station must be physicylly present in that office
for the full period of tenure,

{b) The individual serving at a tenure station

is entitled to avail leave ecarned during the
period of tenure viz 30 days each year which will
not be treated as absence from the tenure station
for the purpose of determining the period of
-physical stay. However, if the individual does
not avail such leave, there shall be no
preporticnate reduction in the stipulated period
of 3 years or 2 Years.“

7. The respondents 1n the counter-aff1dav1t filed

in the case of O, A 32/1988 have stated that the applicant
in the said O.A. completed his three years tenure on 20th
October, 1987 since he had availed of 145 days' E.L. and
40’ days! HPL-against his entitlement of 90 days E.L. and
60" days HPL upto the date of submission of repatrlatlon
proforma. Thus, the applicant had availed of 55 days E.L:
more than what he was entitled and, - therefore, he.had to
serve physically upto 20th October, 1987 for becomlng
ellglole for repatriation. Similarly in the case of the

applicant in O. A. 150/1988, the applicant had availed of
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ll?ydays' E.L. and 55 days' HPL as against 90 days E.L.
aﬁd:60 days HPL to\which,he was entitled upto-the date
of_édbmission of repatriation proforma. Thus, the '
applicant in O.A. 150/1988 had availed of 27 days E.L.
moxre théﬁ that to which he was entitled and thusAalthough
~he had joined the tenure station of Sri Ganganagar on

28tH August, 1984, he had to serve physically at that
station upto 23rd Septémber, 1987 for becoming eligible
fbr;repatriation. |

8. It has also been pointed out in the two counter-
affidavits filed in the two cases that Shri Mahesh
~Charider, IDC, whose case has been>referred to by the
: applicants'as having.joined Sri Ganganagar on a date

later than theirs but having been repatriated and posted -
to Delhi earlier to them, that although Shri Mahesh
Chandér had physically reported at Sri Ganganagar on

Ath September, 1984, he had availed of only 85 days E.L.
and 19 days commuted leave (within the limits of his
entitlement during the tenure period) upto the date of
'sﬁbmiSSion of his repatriation proforma and thus he became
entitled for posting on repafriation on 4th September, 1987,
9. Learned counsel Shri G.N. Oberoi, appearing for the
applicants, contended that the O.,M. regarding physical
presence was issued only on 23rd November, 1987 {Exhibit
AB(B) to the counter—affidavit).and the same could not
régulate fhe transfer orders which had been issued prior
to the_said.date. It is, however, noticed that the
circular dated 23rd November, 1987 was only a clarificatory
circglar aﬁd Appendix 'E! issued with reference to para 25
of ﬁhe ﬁain.letpér dated 25th October, 1984 containing

the policy guidelines leaves no doﬁbt'whatsoever that an -
indi&idual must be physicélly presenf in the office of his
posting at the teﬁure statfbn for the full period of tenure

except for the leave earned during that period. Therefore,
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the contention that the_clarificator? circular of 23rd
November, 1987 had been given retrospective effect cannot
be sustained. Both the applicants having availed of leave
more ‘than what they had eafned during,fhe period 6f their
posting at the tenure station of Sri Ganganagar, the period
of three feéfs-had necéssarily to .be extended aé per the
poiicy-guidelines to the extent of excess leave availed of

by them during the period of tenure. This extended period

‘extended their tenure upto 20th October, 1987 in the case
of the applicant in O.A. 32/1988 and upto 23rd September,

1987 in the case of the applicant in O.A. 150/1988, whareas
Shri Mahesh Chander, IRC, had availed of Earned Leave onl?
to the extent of his entitlement during the period of his

tenure at S:i Ganganagar and, therefore, he had completed ‘

his tenure on 4th September, 1987 and thus he was entitled

~ to earlier repatriation in terms. of the policy guidelines, °

10, The seéond leg of arguments by Shri Oberoi was that
the period of the longest stayee had to be determined with
reference to incumbents posted in all the tanure stations
under a particular Command. He could not show any policy
guidelines to the said effect. Para 13 of the policy
guideliﬁes contained in the letter of 25th October, 1984 referr
ed to above énvisages that in determining the longeét stayee
in a station, all the MES formations located in the station
and the adjacent localities will be taken into consideration
and further that grouping of various adjacent stations will
be as per Appendix B. This grouping shows that fo;’the
Bhatinda ane, only the férmationé located at Bhatinda and
Bhasiana had to be taken into account and'ﬁot the formations
in other tenure stétions under the WesfernvCommand. The

case of Shri Chander Shekhar Rawat who was in a different
Zone*viz;, Chandigarh Zone and who had been transferred from

Sirsa to Delhi cannot be considered to be in violation of

the policy guidelines,

His position as also the position
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of' certain other persons referred to in the applications
has also been_sat.isfactorily explained in the counter-
affidavits.
11, " In view of the above discussion, both the
applications are held as devoid of any merit and ére
accordingly dismissed with no order as to cos£s.
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(KAUSHAL KUMAR)
MEMBER
23.12.88,



